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THE  SUPREME   COURT 


PENNSYLVANIA. 


Chestnut  Hill  and  Spring  House  Turnpike  Road 
Ck>mpany  v,  Montgomer}-  County,  Appellant. 

SlahUe9—€anslruction — Reasoimble  meaning — Rules  of  grammar. 

1.  In  constniing  a  statute  effort  should  be  made  to  find  a  reasonable 
meaning  for  all  of  the  words  used  and  to  give  force  and  effect  to  every 
part.  The  construction  placed  upon  each  part  should  be  logical  in 
itself,  and  consistent  with  that  given  to  every  other. 

2.  All  phrases  and  sentences  are  to  be  construed  according  to  the 
rules  of  grammar;  and  these  require,  as  a  general  thing,  that  a  limiting 
clause  or  phrase  following  several  expressions  to  which  it  might  be 
applicable,  should  be  restrained  to  the  last  antecedent. 

Tijmfvpike  companies — Condemnation  of  road — Practice,  C,  P. — 
Practice^  Q.  S. — Jury  of  view — Confirmation  of  report — Appeals — Act 
of  June  2, 1887,  P.  L.  20&—<Jonstruction  of  act, 

3.  Sections  6  and  8  of  the  Act  of  June  2,  1887,  P.  L.  306,  relating  to 
proceedings  for  condemning  a  turnpike  road  are  thus  construed:  (1) 
Exceptions  may  be  filed  within  thirty  days  from  the  time  the  report 
is  filed;  (2)  if  the  exceptions  filed  are  withdrawn  or  dismissed,  and  the 
report  is  not  referred  back  to  the  jury  or  set  aside,  then  it  is  to  be 
marked  confirmed  nisi,  which  is  equivalent  to  the  approval  referred  to 
in  sec.  8;  (3)  another  thirty  days  is  then  given  to  allow  time  for  an 
appeal  to  the  common  pleas,  and  if  no  appeal  is  taken  within  that 
period,  the  report  is  to  be  finally  confirmed  or  disapproved  at  the  end 
thereof;  (4)  if  an  appeal  is  taken,  then  the  final  confirmation  cannot 
take  place  until  thirty  days  after  the  result  of  the  appeal  is  remitted 
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from  the  oommon  pleaA  and  filed  in  the  quarter  seeBionB;  (5)  if  no 
exceptions  are  filed  or  appeal  taken  to  the  oommon  pleaa  within  the 
times  fixed  by  the  act,  the  court  may  of  its  own  motion  confirm  or 
dismiss  the  report. 

Turnpike  companies— ■Candemnatian  proceedings — Damages — Evi' 
dence. 

4.  On  a  proceeding  to  condemn  a  turnpike  road  evidence  as  to  the 
quality  and  value  of  the  masonry  in  a  bridge  along  the  line  of  the  road 
is  iadmissible,  although  there  are  dates  indicatmg  the  erection  of  the 
bridge  prior  to  the  chartering  of  the  company,  if  there  is  evidence  to 
show  that  the  bridge  was  rebuilt  in  comparatively  recent  times,  and 
that  the  company  had  been  in  possession  of  the  property  along  the 
line  of  the  road  for  nearly  a  century. 

5.  In  such  a  proceeding  evidence  as  to  a  private  sale  of  the  stock  of 
the  company  is  not  to  be  regarded  as  conclusive  or  binding  evidence  of 
market  value,  but  only  as  some  evidence  which  the  jury  may  consider 
in  determining  the  question. 

6.  In  ascertaining  the  value  of  tbe  road  condemned  the  jury  may 
take  into  consideration  the  value  of  the  cuts  and  fills  shown  by  experts 
to  exist  in  the  road,  and,  to  ascertain  this,  they  may  consider  the  words 
used  in  the  ancient  books  of  the  company,  such  as  ''leveling,  forming, 
and  smoothing,''  as  indicating  the  doing  of  such  work. 

7.  The  value  of  the  franchises  of  a  turnpike  road  company  depends 
to  a  degree  upon  the  earning  capacity  of  the  company;  but  whether 
or  not  it  "largely"  depends  upon  this  element  is  for  the  jury  to  say 
under  all  the  evidence  in  the  case. 

Practice,  C.  P. — Trial — Misstatements  of  facts. 

8.  Alleged  misstatements  of  fact  m  a  charge  will  not  be  considered 
by  the  appellate  court  if  they  were  not  specially  called  to  the  attention 
of  the  trial  judge;  this  is  especially  so  where  such  misstatements  are 
not  material. 

Appeals — Assignments  of  error — Admission  of  testimony  — RtUe  29. 

9.  An  assignment  of  error  to  the  admission  of  testimony  will  not  be 
considered  if  such  an  assignment  refers  to  more  than  one  bill  of  excep- 
tions, and  thus  violates  rule  29. 

Argued  Feb.  7,  1910.  Appeal,  No.  62,  Jan.  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Chester  Co.,  Jan.  T.,  1909, 
No.  9,  on  verdict  for  plaintiff  in  case  of  Chestnut  Hill  and 
Spring  House  Turnpike  Road  Company  v.  Montgomery 
County.  Before  Fell,  C.  J.,  Brown,  Potter,  Elkin  and 
MoscHZisKER,  JJ.    Affirmed. 
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Petition  for  the  appointment  of  viewers  to  condemn  a  turn- 
pike road.   Before  Hemphill,  P.  J. 

From  the  record  it  appeared  that  the  proceedings  were 
originally  started  in  the  court  of  quarter  sessions  in  Mont- 
gomery county,  June  Term,  1907,  No.  39,  and  that  the  venue 
was  subsequently  changed  to  Chester  county  where  the  trial 
was  had. 

At  the  trial  the  court  permitted  Malcolm  D.  Patterson,  a 
witness  for  plaintiff,  to  testify  under  objection  and  exception 
as  to  the  quantity  and  value  of  the  masonry  in  certain 
bridges.  [3] 

The  court  also  permitted  Hugh  Crilley,  a  witness  for  plain- 
tiff, to  testify  as  to  the  buying  and  selling  value  of  the  stock  of 
the  company  since  1901  [4],  including  three  bills  of  exceptions. 

The  same  witness  and  other  witnesses  were  permitted  under 
objection  and  exception  to  testify  as  to  the  grading  and  exca- 
vation of  the  highway  and  the  value  thereof.  [6, 7, 8, 9] 

The  defendant  presented,  inter  alia,  the  following  point: 

2.  That  the  value  of  the  property  to  the  plaintiff  company, 
the  Chestnut  Hill  and  Spring  House  Turnpike  Company,  is  to 
be  ascertained  by  the  value  of  the  structure  considered  in 
connection  with  the  value  of  its  franchises,  and  the  value  of  its 
franchises  depends  largely  upon  its  earning  capacity  or  pro- 
ductiveness. Answer:  That  is  aflirmed  with  the  qualification 
that  whether  the  value  of  its  franchises  depends  largely  upon 
its  earning  capacity  or  productiveness — is  for  the  jury  to  de- 
termine. [17] 

Verdict  and  judgment  for  plaintiff  for  $61,000.  Defendant 
appealed. 

Errors  assigned  among  others  were  (1)  refusal  of  C.  P.  Mont- 
gomery county  to  strike  off  the  appeal;  (2)  refusal  of  C.  P. 
Chester  county  to  strike  off  the  same  appeal  when  moved  to  do 
so  at  the  trial;  (3-9)  rulings  on  evidence,  quoting  the  bill  of 
exceptions;  and  (17)  refusal  of  defendant's  point  as  above, 
quoting  point  and  answer. 

John  Faber  Miller  and  /.  P.  Hale  Jenkins,  with  them  John 
J.  Gheen  and  Conrad  S,  Sheive,  for  appellant. — ^The  appeal 
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ought  to  have  been  filed  within  thirty  days  afler  Novem- 
ber 18,  1907. 

.   It  is  too  late  after  the  quarter  sessions  has  entered  the  decree 
of  final  confirmation  to  take  such  an  appeal. 

By  "market  value"  is  meant  a  price  established  by  public 
sales  in  the  way  of  ordinary  business:  Murray  v.  Stanton,  99 
Mass.  345;  Meixell  v.  Kirkpatrick,  6  Pac.  Repr.  241;  Kountz 
V.  Kirkpatrick,  72  Pa.  376. 

It  may  well  be  doubted  whether  under  any  circumstances 
the  company  is  entitled  to  have  the  expenses  of  excavations 
considered  by  the  jury  in  making  up  its  estimate  of  damages: 
Kensington  &  Oxford  Turnpike  Co.,  97  Pa.  260. 

N.  H.  Larzelere  and  A.  M.  Holding,  for  appellee. — ^The  filing 
could  at  most  be  no  more  than  an  interlocutory  decree.  Ap- 
peals are  not  allowed  from  such:  Yost  v.  Davison,  5  Pa.  Su- 
perior Ct.  469;  Irwin's  App.,  7  Pa.  Superior  Ct.  354;  Guflfey's 
App.,  7  Pa.  Superior  Ct.  478. 

When  sec.  8  refers  to  an  "approval  of  the  report,*'  it  must 
refer  to  the  actual  confirmation  and  not  to  the  interlocutory 
order  which  is  made  at  the  time  of  filing,  confirming  the  report 
nisi. 

There  was  no  evidence  whatever  as  to  when  the  bridge  men- 
tioned was  '•onstructed.  There  was  evidence  that  upon  some 
part  of  it  was  a  mark,  stating  it  to  have  been  built  in  1792,  and 
rebuilt  in  1886,  but  this  surely  furnished  no  evidence  that  it 
was  originally  constructed  as  it  now  exists,  prior  to  the  in- 
corporation of  plaintiff. 

The  fourth  assignment  is  in  violation  of  rule  29,  as  it  con- 
tains three  objections  and  exceptions  and  it  is  problematical 
which  one  is  relied  upon. 

Market  value  by  public  sales  is  not  the  only  way  to  ascertain 
just  compensation  for  condemned  property.  Stocks  of  many 
kinds  occasionally  are  bought  and  sold  privately,  and  neither 
at  public  auction  or  at  the  public  stock  boards.  To  say  that 
no  proof  is  admisdble  of  the  price  and  value  of  such  stocks 
would,  in  any  case  trying,  where  proof  of  their  value  was  neces- 
sary, be  equivalent  to  saying  they  had  no  value,  and  hence 


Digitized  by 


Google 


TURNPIKE  RD.  CO,  v.  MONTGOMERY  CO.,  AppeUant.  5 
1910.]  Aigumente— Opinioa  of  the  Court. 

no  damage  could  be  suffered.  No  authority  sustains  such  a 
conclusion,  or  establishes  such  a  rule:  Murray  v.  Stanton,  99 
Mass.  345. 

Opinion  by  Mr.  Justice  Moschziskbr,  April  18, 1910: 
The  proceedings  in  this  case  are  under  the  Act  of  June  2, 
1887,  P.  L.  306,  for  the  purpose  of  condemning  a  turnpike  road. 
The  jury  of  view  in  the  quarter  sessions  assessed  the  damages 
at  $23,870.  The  plaintiff  appealed  to  the  common  pJeas;  in 
which  court  a  jury  trial  was  had,  a  verdict  rendered,  and  judg- 
ment entered  thereon  for  the  sum  of  $61,000.  The  defendant 
has  taken  an  appeal  from  that  judgment. 
The  report  of  the  jury  of  view  was  filed  on  November  18, 

1907,  and  the  words  "confirmed  nisi"  appear  thereon  as  of 
that  date,  but  the  court  below  held  that  this  indorsement  was 
without  its  authority  and  was  not  to  be  considered  as  in  any 
sense  a  confirmation  or  approval  of  the  report.  On  Decem- 
ber 17, 1907,  exceptions  were  filed.  On  February  7, 1908,  the 
exceptions  were  withdrawn.  On  February  10, 1908,  the  report 
was  marked  ^'confirmed  absolutely,"  and  on  February  11, 

1908,  the  appeal  was  taken  to  the  common  pleas.  The  de- 
fendant contends  that  the  appeal  was  too  late  and  should  have 
been  stricken  off. 

The  sixth  section  of  the  act  provides:  "Exceptions  may  be 
filed  ....  to  the  report  of  such  jury  of  view,  within  thirty 
days  from  the  time  that  such  report  is  filed,  ....  and  such 
court,  after  considering  such  exceptions,  may  refer  the  report 
back  to  the  jury  ....  or  may  set  the  same  aside,  or  may  con- 
firm such  report,  and  if  no  exceptions  are  filed  to  any  such  re- 
port, unless  appeal  is  taken  as  provided  for  in  sec.  8  of  this  act 
(and  in  such  casb  the  final  confirmation  of  the  proceedings 
shall  await  the  result  of  the  appeal  from  the  assessment  within 
thirty  days  from  the  time  of  fiUng  thereof),  then  such  report 
shall  be  confirmed  or  dismissed  by  the  court.*'  Section  8  pro- 
vides: "An  appeal  to  the  common  pleas,  ....  for  the  assess- 
ment of  dami^es,  may  be  taken  ....  within  thirty  days 
after  the  approval  of  the  report." 

In  construing  an  act  of  assembly  the  pertinent  rules  of  in- 
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terpretation  should  be  kept  in  mind,  and  the  effort  should  be 
to  find  a  reasonable  meaning  for  all  of  the  words  used,  and  to 
give  force  and  effect  to  every  part;  the  construction  placed 
upon  each  part  should  be  logical  in  itself  and  consistent  with 
that  given  to  every  other.  It  is  an  elementary  principle  of  in- 
terpretation that  all  phrases  and  sentences  are  to  be  construed 
according  to  the  rules  of  grammar;  and  these  **  require  as  a 
general  thing,  a  limiting  clause  or  phrase,  following  several 
expressions  to  which  it  might  be  applicable,  to  be  restrained 
to  the  last  antecedent:"  Endlich  on  Interpretation  of  Stat- 
utes, sees.  2  and  414.  Under  this  rule,  and  on  other  con- 
siderations which  We  will  point  out,  we  construe  the  phrase 
"filing  thereof,"  within  the  parentheses  in  the  sixth  section, 
as  referring  to  the  filing  in  the  quarter  sessions  of  ''the  result 
of  the  appeal  from  the  assessment,"  when  it  is  remitted  from 
the  common  pleas.  The  word  "confirm"  where  it  first  occurs 
in  the  sixth  section  we  take  to  mean  a  confirmation  nisi  or 
"approval,"  to  await  the  running  of  the  other  thirty  days 
given  by  sec.  8  in  which  to  take  an  appeal;  and  the  word 
"approval"  as  used  in  the  eighth  section  we  consider  to  be 
synonymous  with  this  word  "confirm"  in  the  sixth  section. 
It  is  the  evident  intention  of  the  act  that  the  verdict  in  the 
common  pleas  shall  be  advisory  to  the  quarter  sessions  on  the 
amount  of  the  damages,  and  that  after  the  result  of  the  appeal 
is  filed  in  the  quarter  sessions  it  is  for  that  court  to  determine 
whether  or  not  it  will  give  its  final  confirmation.  This  is  made 
plain  when  we  again  look  at  the  eighth  section,  wherein  it  is 
provided  that  the  "judgment  entered  on  the  verdict,  and  the 
record  thereof  shall  be  remitted  to  the  proper  court  of  quarter 
sessions  for  further  action  upon  the  whole  case."  When  the 
quarter  sessions  puts  its  first  approval  upon  the  report,  it 
indicates  that  the  court  is  satisfied  with  the  amount  of  dam- 
ages awarded,  and  that  at  the  end  of  the  next  thirty  days,  if 
no  appeal  is  taken  in  the  meantime,  the  report  will  be  con- 
firmed finally.  But  this  approval  is  not  any  indication  that 
the  report  will  be  so  confirmed  if  the  verdict  rendered  on  the 
appeal  should  materially  alter  the  situation.  It  is  to  cover 
this  latter  contingency  that  the  whole  matter  is  tied  up 
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"within"  or  during  the  thirty  days  immediately  following  the 
filing  of  the  result  of  the  appeal  in  the  quarter  sessions.  The 
pving  of  this  thirty  days  is  consistent  with  the  time  allowed 
by  the  act  for  the  various  other  steps  in  the  proceedings,  and 
affords  a  proper  opportunity  for  all  interested  parties  to  gain 
knowledge  of  the  result  of  the  appeal,  and  to  attack  or  uphold 
the  verdict  before  the  quarter  sessions. 

In  brief,  our  construction  of  the  parts  quoted  from  the  two 
sections  is:  1.  Exceptions  may  be  filed  within  thirty  days 
from  the  time  the  report  is  filed.  2.  If  the  exceptions  filed 
are  withdrawn  or  dismissed,  and  the  report  is  not  referred  back 
to  the  jury  or  set  aside,  then  it  is  to  be  marked  "  confirmed 
nisi/'  which  is  equivalent  to  the  approval  referred  to  in  sec.  8. 
3.  Another  thirty  days  is  then  given  to  allow  time  for  an  appeal 
to  the  common  pleas,  and  if  no  appeal  is  taken  within  that 
period,  the  report  is  to  be  finally  confirmed  or  disapproved  at 
the  end  thereof.  4.  If  an  appeal  is  taken,  then  the  final  con- 
firmation cannot  take  place  until  thirty  days  after  the  result 
of  the  appeal  is  remitted  from  the  common  pleas  and  filed  in 
the  quarter  sessions.  5.  If  no  exceptions  are  filed  or  appeal 
taken  to  the  common  pleas  within  the  times  fixed  by  the  act, 
the  court  may  of  its  own  motion  confirm  or  dismiss  the  report. 

Although  the  quarter  sessions  marked  the  report  of  the  jury 
of  view  "confirmed  absolutely"  on  February  10,  1908,  the 
proceedings  were  not  then  ripe  for  final  confirmation,  and  the 
indorsement  can  only  be  taken  to  be  the  "  approval "  required 
by  the  act  as  a  preliminary  to  the  appeal  to  the  common  pleas. 
As  such  appeal  was  entered  the  next  day,  it  follows  that  there 
is  no  merit  in  the  contention  that  it  was  not  within  the  time 
fixed  by  the  act. 

Complaint  is  made  that  the  trial  judge  fell  into  error  in  ad- 
mitting the  testimony  as  to  the  quality  and  value  of  the  ma- 
sonry in  a  certain  bridge  along  the  line  of  the  condemned  road. 
The  defendant  contends  that  this  bridge  was  not  shown  to  be 
the  property  of  the  plaintiff  company.  Although  marked  with 
dates  indicating  its  erection  prior  to  the  chartering  of  the  turn- 
pike company,  there  was  evidence  to  show  that  the  bridge  was 
rebuilt  in  1886;  considering  this  evidence  and  the  presumption 
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that  exists  after  a  long  lapse  of  time — ^in  this  case,  neariy  a 
century — ^that  such  property  along  the  line  of  the  road  be* 
longs  to  the  turnpike  company,  we  see  no  error  in  the  admis- 
sion of  the  testimony  in  question. 

Testimony  of  the  price  paid  at  private  sale  in  1901  for  a 
lai^  block  of  stock  of  the  plaintiff  company  was  admitted 
for  the  purpose  of  showing  the  value  of  such  stock.  The 
specification  of  error  which  goes  to  the  admission  of  this  testi- 
mony cannot  be  considered,  as  it  plainly  violates  rule  29  of 
this  court  by  referring  to  more  than  one  bill  of  exceptions. 
But  we  are  convinced  that  no  harm  was  done  as  the  jury  had 
full  light  concerning  all  of  the  circumstances  surrounding  the 
purchase,  and  the  subsequent  fluctuations  in  the  price  of  the 
stock,  and  the  trial  judge  stated  to  them  that  the  testimony 
was  not  to  be  regarded  as  conclusive  or  binding  evidence  of 
market  value,  but  only  as  some  evidence  which  they  had  the 
right  to  consider  in  determining  the  question. 

Among  the  elements  to  be  taken  into  account  in  estimating 
the  damage  to  the  plaintiff  company  was  the  value  of  the  cuts 
and  fills  in  the  road:  West  Chester  &  Wilmington  Plank  Road 
Co.  V.  County  of  Chester,  182  Pa.  40;  Somerton  Turnpike,  16 
Pa.  Superior  Ct.  400.  We  cannot  say  that  there  was  any  re- 
versible error  in  permitting  the  ancient  books  of  the  plaintiff 
company  to  be  used  as  some  evidence  for  the  purpose  of  show- 
ing that  in  its  original  construction  the  road  was  an  excavated 
and  graded  highway.  The  words  used  in  the  books  "levelling, 
forming,  and  smoothing''  indicate  the  doing  of  such  work. 
This  was  followed  by  the  testimony  of  experts  who  had  ex- 
amined the  road  and  who  testified  to  the  physical  evidence 
that  work  of  this  character  had  been  done.  Considering  the 
fact  that  tlie  plaintiff  company  was  chartered  in  the  beginning 
of  the  last  century,  no  doubt  the  proof  offered  was  the  best 
obtainable  upon  the  subject. 

We  find  no  error  in  the  answers  made  to  the  various  re- 
quests for  charge  called  to  our  attention.  In  view  of  the  testi- 
mony explaining  that  the  recent  net  earnings  of  the  plaintiff 
company  had  been  greatly  reduced  by  expenditures  for  large 
permanent  improvements,  the  trial  judge  was  right  in  quidi- 
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fying  his.mipi^er  to  the  defeiKlant's  second  request.  Of  course, 
the  .value  .of  the  franchises  depended  to  a  degree  upon  the 
earning  capacity  of  the  plaintiff  company;  whether  or  not  it 
"lai^ly  "  depended  upon  this  element  was  for  the  jury  to  say 
under  all  the  evidence  in  the  case;  and  this  is  practically  all 
that  the  qualification  stated.  The  whole  matter  is  thoroughly 
and  correctly  covered  in  the  general  charge  of  the  trial  judge, 
whei^n  he  more  than  onCe  clearly  points  out  the  various  ele- 
ments to  be  considered  by  the  jury  in  estimating  the  value  of 
the  franchise  and  the  other  component  parts  of  the  property 
taken. 

The  remaining  assignments  complain  of  the  manner  in 
which  the  case  was  submitted  to  the  jury.  No  reversible  error 
is  shown  by  any  of  these  specifications.  The  alleged  misstate- 
ments of  fact  were  not  material,  and  as  they  were  not  spe- 
cially called  to  the  attention  of  the  trial  judge  the  complaints 
as  to  them  will  not  be  considered. 

.  The  assignments  of  error  are  all  overruled  and  the  judgment 
is  aflSrmed. 


Rively,  Appellanti  v.  Media,  Middletown,  Aston  & 
Chester  Electric  Railway  C!ompany.  Taylor,  Ap- 
pellant, V.  Media,  Middletown,  Aston  &  Chester 
Electric  Railway  Company. 

Appeals — Time — Judgment — Verdict, 
'.  1.  Where  an  appeal  is  taken  seven  days  after  the  entry  of  a  judgment 
on  a.  verdict,  the  fact  that  more  than  five  years  had  elapsed  between 
the. date  of  the  verdict  and  the  date  of  the  appeal  does  not  invalidate 
the  appeal.  It  is  from  a  judgment  and  not  from  a  verdict  that  an 
appeal  lies. 

Negligence — Street  railvxiya — Wagon  and  electric  car — Head-on  cotli- 
9ion— Contributory  negligence — Case  for  jury. 

2.  In  an  action  against  a  street  railway  company  to  recover  damages 
tor  personal  injuries  suffered  in  a  head-on  collision  between  a  wagon 
^ich  the  plaintiff  was  driving  and  an  electric  car,  the  contributory 
ne^igenee  of  thQ  plaintiff  is  for  the  jury,  where  Uie  evidence  tends  to 
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show  that  on  the  day  of  the  accident  the  driveway  alongside  of  the 
railway  track  was  covered  with  ice  so  that  it  was  almost  impossible 
to  drive  over  it  with  a  smooth  shod  horse  which  the  plaintiff  was  driv- 
ing; that  plaintiff  turned  onto  the  tracks  over  rails  which  were  flat, 
and  after  traveling  upon  the  track  for  about  500  feet,  a  car  came 
towards  him  at  a  high  rate  of  speed  ringing  no  gong  and  giving  no 
signal ;  that  the  day  was  very  foggy  so  that  the  car  could  only  be  seen 
for  a  short  distance,  and  that  the  motorman's  view  of  the  track  was 
interfered  with  because  the  window  in  front  of  him  was  cloeed  and 
there  was  sweat  upon  it. 

Argued  Feb  8, 1910.  Appeals,  Nob.  346  and  347,  Jan.  T., 
1909,  by  plaintiffs,  from  judgments  of  C.  P.  Delaware  Co., 
Dec.  T.,  1903,  Nos.  223  and  224,  on  verdicts  for  defendant  in 
cases  of  Fred  Rively  and  Albert  K.  Taylor  v.  Media,  Middle- 
town,  Aston  &  Chester  Electric  Railway  Company.  Before 
Fell,  C.  J.,  Brown,  Potter,  Elkin  and  Moschzisker,  JJ. 
Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Savidgb,  p.  J.,  specially  presiding. 

The  circumstances  of  the  accident  are  stated  in  the  opinion 
of  the  Supreme  Court. 

It  also  appeared  that  the  plaintiff,  Rively,  was  in  the  wagon 
as  a  guest  by  the  invitation  of  the  plaintiff,  Taylor. 

Verdicts  and  judgments  for  defendant.   Plaintiffs  appealed. 

Errors  assigned  in  both  cases  were  in  directing  verdicts  for 
defendant. 

WiUiam  C.  Alexander,  for  appellants. — ^The  plaintiffs  had 
a  right  to  be  on  the  track  of  the  defendant  company:  Gilmore 
V.  Ry.^Co.,  153  Pa.  31;  Woelfel  v.  Ry.  Co.,  183  Pa.  213;  Davis 
V.  Ry.  Co.,  25  Pa.  Superior  Ct.  444;  Ehrisman  v.  East  Harris- 
burg  City  Pass.  Ry.  Co.,  150  Pa.  180;  Waechter  v.  Traction 
Co.,  198  Pa.  129;  Conner  v.  Pittsburg  Ry.  Co.,  40  Pa.  Superior 
a.  63. 

The  gripman  of  a  cable  car  should  always  be  on  the  alert  to 
avoid  danger,  and  his  attention  should  never  be  diverted  from 
his  duties:  Schnur  v.  Citizens'  Traction  Co.,  163  Pa.  29. 
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The  plaintift,  Rivdy,  under  any  view  of  the  case,  is  entitled 
to  have  his  case  submitted  to  the  jury,  for  it  is  now  settled 
beyond  controversy  in  Pennsylvania  that  the  passenger  in  the 
wagon  is  entitled  to  the  benefit  of  any  care  exercised  by  the 
driver,  but  that  the  ne^gence  of  a  voluntary  driver  without 
compensation  cannot  be  imputed  to  the  passenger,  so  as  to 
defeat  his  recovery,  where  there  is  negligence  on  the  part  of 
the  defendant:  OToole  v.  R,  R.  Co.,  158  Pa.  99;  Coleman  v. 
Ry.  Co.,  195  Pa.  485;  Jones  v.  R.  R.  Co.,  202  Pa.  81;  Mc- 
Carthy V.  Ry.  Co.,  211  Pa.  193;  Carhsle  v,  Brisbane,  113  Pa. 
544;  Faust  v.  Ry,  Co.,  191  Pa.  420;  Carr  v.  Easton,  142  Pa. 
139. 

David  WaUerstein,  with  hun  E.  A.  Howell,  for  appellee.— 
The  appeals  should  be  quashed:  Black  v.  Pollock,  2  P.  &  W. 
489;  Keenan  v.  Quigg,  6  Pa.  Superior  Ct.  58;  littster  v.  litt- 
ster,  151  Pa.  474. 

Hie  driver  of  a  wagon  must  yield  the  track  promptly  on 
si^t  or  notice  of  the  approaching  car:  Thatcher  v.  Traction 
Co.,  166  Pa.  66. 

One  who  knows,  or  by  ordinary  care  may  know  of  a  defect 
in  a  highway  and  voluntarily  undertakes  to  test  it  when  it 
could  be  avoided,  cannot  recover  for  loss  incurred  through 
such  defect:  Crescent  Township  v.  Anderson,  114  Pa.  643; 
Winner  v.  Oakland  Township,  158  Pa.  405;  Dryden  v.  R.  R. 
Co.,  211  Pa.  620;  Kunkle  v.  Lancaster  County,  219  Pa.  52. 

None  of  the  cases  cited  by  the  appellant,  Rively,  are  similar 
to  the  case  at  bar,  and  are  therefore  not  authority.  The  case 
comes  within  that  other  well-established  line  of  cases,  begin- 
ning at  least  as  far  back  as  Township  v.  Anderson,  114  Pa. 
643,  and  Dean  v.  R.  R.  Co.,  129  Pa.  514,  down  to  and  including 
Kunkle  v.  Lancaster  County,  219  Pa.  52,  and  Thompson  v. 
R.  R.  Co.,  215  Pa.  113;  Dryden  v.  R.  R.  Co.,  211  Pa.  620. 

Opinion  by  Mr.  Justice  Brown,  April  18, 1910: 
These  two  cases  were  tried  together  and  verdicts  for  the 
defendant  were  rendered  on  October  26, 1904.   A  motion  for  a 
new  trial  was  made  in  each  case  on  the  following  day  and  was 
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denied  on  October  2,  1905.  Nothing  further  was  done  until 
October  20, 1909,  when  the  plaintifiF  in  each  case  paid  the  jury 
fee,  and  on  November  4, 1900,  judgments  were  entered  on  the 
verdicts,  from  which  these  appeals  were  taken  on  the  eleventh 
of  the  same  month.  The  motion  to  quash  them,  on  the  ground 
that  they  were  taken  too  late,  must  be  denied.  While  it  is  true 
that  more  than  five  years  elapsed  between  the  date  of  the  ver- 
dicts and  that  of  the  appeals,  they  were  taken  within  seven 
days  of  the  entry  of  the  judgments;  and  it  is  from  a  judgment, 
and  not  from  a  verdict,  that  an  appeal  lies:  Act  of  May  19, 
1897,  P.  L.  67.  At  any  time  after  the  verdicts  were  rendered 
in  its  favor  the  defendant  below  could  have  entered  judgments 
on  them  by  paying  the  jury  fee,  and  the  time  for  taking  the 
appeals  would  have  at  once  commenced  to  run.  If  it  saw  fit 
not  to  enter  the  judgments  to  which  it  was  entitled,  it  cannot 
complain  of  the  failure  of  the  plaintiffs  to  have  judgments 
entered  on  the  verdicts  until  they  were  ready  to  take  their  ap- 
peals, for  the  judgments  were  of  no  use  at  all  to  them  except 
to  entitle  them  to  appeals  for  the  purpose  of  bringing  to  the 
attention  of  this  court  errors  alleged  to  have  been  committed 
on  the  trial. 

Verdicts  were  directed  for  the  defendant  on  the  ground  of 
the  contributory  negligence  of  the  plaintiffs.  A  mere  recital 
of  the  facts  as  established  by  the  evidence  submitted  by  them 
is  sufficient  to  show  that  the  question  of  their  contributory 
negligence  should  have  gone  to  the  jury.  One  of  them— Al- 
bert K.  Taylor — ^was  the  owner  of  the  team  in  which  he  and 
the  other  plaintiff  were  riding.  When  they  reached  a  certain 
point  in  the  public  road  they  found  the  driveway  covered  with 
ice,  and,  the  horse  being  smoothly  shod,  it  wa.s  almost  im- 
possible to  drive  over  it.  The  defendant  company  operated 
a  single-track  electric  street  railway  along  the  south  side  of  this 
public  road.  The  driveway  was  north  of  the  trolley  track. 
After  a  car  going  in  the  same  direction  had  passed  the  appel- 
lants they  drove  over  onto  the  track  to  avoid  the  icy  driveway. 
The  tracks  were  of  flat  rails  and  were  constructed  with  a  view 
to  their  use  by  teams  as  well  as  by  trolley  cars.  After  travel- 
ing upon  the  track  for  the  distance  of  about  500  feet,  and  be- 
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fore  they  had  got  beyond  thie  icy  part  of  the  road,  another 
car  of  the  defendlmt  company  came  towards  them  at  a  high 
rale  of  speed,  ringhig  no  gong  and  giving  no  signal.  The 
motorman's  view  of  the  track  was  interfered  with,  for  the 
window  in  front  of  him  was  closed  and  there  was  sweat  upon 
it.  The  day  was  a  very  foggy  one  and  the  approaching  car 
could  not  be  seen  for  more  than  seventy  or  eighty  feet,  ac- 
cording to  the  testimony  of  the  plaintiffs,  and  for  a  much  less 
distance  according  to  that  of  defendant's  witnesses.  When 
the  appellants  saw  the  car  approaching  them  they  first  made 
an  eflfort  to  get  onto  the  road  by  turning  to  the  right,  but  were 
unable  to  do  so  on  account  of  a  ridge  of  ice  on  that  side,  and 
they  then  made  an  eflfort  to  turn  to  the  left,  when  the  team 
was  struck  and  the  injuries  were  sustained  for  which  these  ac- 
tions were  brought. 

The  plaintiffs  had  a  right  to  use  the  track  of  the  defendant 
company,  subordinate,  however,  to  its  superior  right  to  use 
it.  The  contributory  negligence  of  which  the  court  below  pro- 
nounced them  guilty  was  their  leaving  the  driveway,  when 
there  was  nothing  to  prevent  them  from  traveling  on  it,  and 
going  on  the  tracks  under  the  foggy  condition  of  the  morning, 
which  prevented  their  seeing  the  approach  of  a  car  for  more 
than  seventy  or  eighty  feet.  A  jury  could  have  fairly  found 
that  the  icy  condition  of  the  driveway  prevented  the  plaintiffs 
from  traveling  over  it,  but,  even  without  any  reason  for  leav- 
ing it,  they  were  not  trespassers  in  traveling  upon  the  track. 
It  was  not  negligence  per  se  for  them  to  be  there:  Thatcher 
v.  Central  Traction  Co.,  166  Pa.  66.  If  it  had  been  a  clear, 
bri^t  day,  it  would  not  be  pretended  that  the  appellants 
would  have  been  guilty  of  contributory  negligence  in  going 
upon  the  track,  and  on  this  foggy  day,  though  they  could  not 
see,  they  had  a  right  to  expect  that  some  signal  would  be 
given  them  of  an  approaching  car  to  enable  them  to  get  out  of 
its  way.  It  may  or  may  not  have  been  a  prudent  thing  for 
them  to  leave  the  driveway  and  travel  on  the  track,  but  as 
to  this  minds  can  fairly  differ.  It  was  absolutely  impossible, 
or  almost  so,  to  proceed  over  the  icy  road,  for  the  condition 
of  which  the  appellee  was  responsible,  and  what  more  natural, 
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when  they  found  they  could  not  proceed  over  the  ice,  than  to 
turn  to  the  track  of  the  defendant  company,  constructed  for 
the  use  of  teams.  The  negligence  of  the  appellee  and  the  con- 
tributory negligence  of  the  appellants  were  clearly  for  the 
jury,  and  the  judgment  is  reversed  with  a  venire  facias  de  novo 
in  each  case. 


Foy's  Election. 

Electum  law — Contested  electum-^ertiorari— Review. 

1.  A  contested  election  case  partakes  both  of  the  nature  of  an  action 
at  law  and  of  a  suit  in  equity,  and  on  certiorari  the  appellate  court  is 
not  limited  to  a  formal  examination  of  the  record,  but  may  review  the 
conclusions  of  law  and  the  decree  entered  by  the  court  below.  In 
such  cases  the  higher  court  inspects  the  record  to  determine  whether 
the  lower  court  has  exceeded  its  powers,  or  has  abused  the  discretion 
conferred  by  the  statute;  and  it  has  power  to  ascertiun  the  facts  from 
the  record  and  to  correct  all  erroneous  conclusions,  judgments  or 
decrees  based  thereon. 

Election  laws — Contested  election— Ballots— Improper  ballot— Setting 
aside  election — Certificate  to  appointing  power — Act  of  April  14,  1897, 
P.  L.  23. 

2.  Where  a  candidate's  name  is  printed  as  the  candidate  of  a  party 
that  he  does  not  represent,  in  violation  of  an  order  of  court,  and  it  ap- 
pears that  a  large  number  of  ballots  were  marked  in  the  regular  party's 
square,  and  it  appears  from  all  the  circumstances  of  the  case  that  the 
ballot  as  printed  was  calculated  to  mislead  the  voters,  and  thus  may 
have  affected  the  result  of  the  election,  it  is  the  duty  of  the  lower  court 
to  so  find,  and  to  declare  the  election  invalid  as  provided  by  the  Act 
of  April  14,  1897,  P.  L.  23,  and  report  its  decision  to  the  officers  au- 
thorized by  law  to  fill  the  vacancy  occurring  in  the  office  in  question. 

3.  A  court  ought  always  to  be  slow  to  set  aside  an  election  for  any 
office,  but  when  the  legislature  has  ordained  that  under  a  certain  state 
of  facts  it  shall  so  act,  and  such  facts  plainly  appear  upon  the  record, 
the  duty  is  clear,  and  there  should  be  no  hesitation  about  declaring 
the  election  invalid. 

Election  law — Contested  election — Costs — Act  of  April  28, 1899,  P.  L. 
118. 

4.  Under  the  Act  of  April  28,  1899,  P.  L.  118,  relating  to  contested 
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ehctiooB  when  the  contestant  fails  to  establish  his  right  to  the  office 
in  question,  the  petitioners  must  pay  the  costs. 

Argued  Feb.  16,  1910.  Appeal,  No.  378,  Jan.  T.,  1909,  by 
P.  C.  Foy,  from  order  of  Q.  S.  Schuylkill  Co.,  In  re  Peti- 
tion to  contest  election  of  P.  C.  Foy  to  the  office  of  School 
Director  in  the  Middle  Ward  of  Girardville  Borough.  Before 
Fell,  C.  J.,  Mbstrezat,  ElkIn,  Stewart  and  Moschzis- 
KBR,  JJ.    Reversed. 

Petition  in  election  contest.   Before  Bechtel,  J. 

The  facts  appear  by  the  opifiion  of  the  Supreme  Court. 

Error  assigned  was  the  order  of  the  court  as  stated  in  the 
opinion  of  the  Supreme  Court. 

Edward «/.  Maginnis  and  WiUiam  Wilhelnif  for  appellant. 

William  C.  Demtty  for  appellee. 

Oknion  by  Mr.  Justice  Moschzisker,  April  18, 1910: 
By  an  order  duly  entered  in  a  proper  proceeding  the  court 
below  adjudged  that  P.  C.  Foy  was  not  the  nominee  of  the 
Republican  party  for  the  office  of  school  director,  and  directed 
that  his  name  should  not  appear  upon  the  ballot  as  the  candi- 
date of  that  party.  Notwithstanding  this  order  the  county 
commissioners  had  the  name  printed  upon  the  ballot  in  con- 
nection with  the  party  appellation  ''Republican.^'  The  name 
of  Foy  also  appeared  in  connection  with  the  appellation 
"PeopWs  Party;"  to  which  latter  nomination  he  had  an  un- 
questioned right.  Foy's  opponent  was  one  Gibbons,  the  nomi- 
nee of  the  Democratic  and  Independent  parties.  The  election 
officers  returned  sixty-one  Republican  and  123  People's  party 
votes  for  Foy,  and  159  Democratic  and  sixteen  Independent 
votes  for  Gibbons;  giving  Foy  a  majority  of  nine.  The  certifi- 
cate of  election  was  awarded  to  Foy.  A  contest  was  begun  on 
bdialf  of  Gibbons;  and  it  was  claimed  that  the  mxty-one  votes 
Returned  for  Foy  as  the  Republican  candidate  should  be  re- 
jected for  the  reason  that  his  name  was  illegally  upon  the  ballot 
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in  ooimectioh  with  that  party  appellation.  Thecmirt  below 
found  that  of  these  dixty-k)ne  votes,  eleven  were  represent^ 
by  straight,  party  ballots  marked  in  the  Republican  square, 
one  of  the  eleven  also  bearing  a  maerk  for  Foy  where  his  name 
appeared  as  the  candidate  of  the  "People's  Party"  in  another 
column;  and  that  the  fifty  remaining  votes  were  represented 
by  ballots  marked  for  Foy  in  this  same  other  column  where  he 
appeared  as  a  candidate  of  the  Republican  party.  On  these 
facts  the  learned  court  below  stated  the  following  conclusion: 
"We  are  clearly  of  the  opinion  that  the  eleven  straight  Re- 
publican ballots,  including  the  one  with  the  double  marking, 
should  not  have  been  counted  for  P.  C.  Foy.  The  remaining 
fifty  ballots  marked  with  the  cross  opposite  the  name  of  P.  C. 
Foy  on  the  Republican  ticket  we  think  should  be  counted  for 
Foy.  This  marking  clearly  evidences  the  intention  of  the 
voter  to  vote  for  Foy,  and  we  cannot  say  that  he  would  not 
have  received  these  votes  irrespective  of  what  ticket  his  name 
might  have  appeared  upon."  Two  votes  were  stricken  from 
the  number  returned  for  Gibbons.  The  result  reached  was  a 
vote  of  173  for  each  candidate.  The  court  below  entered  a 
decree  adjudging  that  the  election  resulted  in  a  tie;  and  di- 
rected Foy  and  Gibbons  to  determine  the  tie  by  drawing  lots 
in  accordance  with  the  act  of  assembly  in  such  case  made 
and  provided;  the  costs  of  the  proceedings  to  be  paid  by  Foy. 
The  case  is  before  this  court  on  certiorari  at  the  instance  of 
Foy.  It  is  now  settled  definitely  that  a  contested  election 
case  partakes  both  of  the  nature  of  an  action  at  law  and  of  a 
suit  in  equity,  and  that  on  certiorari  this  court  is  not  limited 
to  a  formal  examination  of  the  record,  but  may  rmriew  the 
conclusions  of  law  and  the  decree  entered  by  the  court  below: 
Independence  Party  Nomination,  208  Pa.  108;  Chester  County 
Republican  Nomination,  213  Pa.  64;  MulhoUand's  Case,  217 
Pa.  631;  Von  Moss's  Election,  219  Pa.  453;  Krickbaum's  Con- 
tested Election,  221  Pa.  521.  In  such  cases  we  inspect  the 
record,  to  determine  whether  the  lower  court  has  exceeded  its 
powers  or  has  abused  the  discretion  conferred  by  the  statute: 
In  re  Nomination  of  Robb,  188  Pa.  212.  Wherever  the  right 
to  review  exists,  the  power  to  correct  follows  as  a  necessary 
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corollary.  As  early  as  1862,  on  certiorari,  in  the  contested 
election  of  Chase  v.  Miller,  41  Pa.  403,  Mr.  Justice  Woodwabd 
stated:  ''For  one  hundred  and  forty  years  the  general  juris- 
diction of  this  court  has  been  declared  by  statute  to  extend 
to  the  examination  and  correction  of  all  and  all  manner  of 
error  of  justices,  magistrates,  and  courts  of  the  common- 
wealth, in  the  process,  proceedings,  judgments  and  decrees, 
as  well  in  criminal  as  in  civil  proceedings,  ....  except 
where  such  review  is  expressly  excluded  by  statute;  .... 
but  this  statement  is  to  be  received  with  the  very  important 
qualification — ^that  the  errors  to  be  reviewed  shall  be  on  the 
record.  .  .  .  Our  correctional  powers  in  such  cases  extend  no 
further  than  to  keep  the  court  within  the  limits  of  its  juris* 
diction,  and  to  see  that  that  is  exercised  with  regularity  ac- 
cording to  law.''  And  later  on  in  the  opinion  it  is  said:  ''The 
inability  of  this  court  to  review  a  decree  of  the  quarter  ses- 
sions on  its  merits,  springs  not  from  any  organic  defect  of 
jurisdiction,  but  from  the  want  of  a  bill  of  exceptions  to  cer- 
tafy  us  of  the  facts."  It  has  been  repeatedly  ruled  in  our  re- 
cent decisions  that  in  election  cases  we  can  get  the  facts  from 
the  record  and  the  opinion  of  the  court  below.  When  the 
facts  are  ascertained,  we  have  the  right  to  correct  all  erro- 
neous conclusions,  judgments,  or  decrees  based  thereon:  Bab- 
cock  V.  Day,  104  Pa.  4;  Woodward  v.  Carson,  208  Pa.  144. 

The  question  in  this  case  is,  did  the  court  below,  upon  the 
facts  shown  by  the  record,  draw  the  proper  conclusions  and 
enter  the  decree  required  by  the  statute? 

There  was  no  mistake  or  irregularity  in  the  actual  marking 
of  the  ballots — ^with  the  possible  exception  of  the  one  with 
the  doable  mark — but  the  difficulty  arises  from  the  printing 
thereon  of  Foy's  name  as  the  candidate  of  a  party  that  he  did 
not  represent.  If  we  regard  the  appearance  of  Foy's  name 
upon  ^e  ballot  in  connection  with  the  appellation  "Repub- 
lican" as  absolutely  unlawful  and  void,  then  it  follows  not 
(mly  that  all  his  strictly  straight  Republican  votes  should  be 
thrown  out,  but  likewise  the  fifty  votes  marked  for  him  in- 
dividually opposite  the  appellation  "Republican."  This  view 
defeats  Foy  and  gives  the  office  to  a  man  who  did  not  com- 
VoL.  ccxxviii— 2 
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mimd  a  majority  of  the  qualified  voters  of  the  district.  If 
the  other  view  be  taken,  that  the  name  of  Foy  was  on  the 
ballot  as  the  Republican  candidate  under  a  color  of  right,  and 
therefore  the  electors  who  voted  for  him  in  that  connection 
should  not  be  disfranchised  as  against  other  electors,  then  not 
only  the  fifty  votes  which  the  court  gave  to  him  should  be 
counted,  but  also  all  of  the  strictly  straight  RepubUcan  votes; 
for  the  Act  of  April  29, 1903,  P.  L.  338,  sec.  29,  expressly  pro- 
vides that  every  mark  within  a  straight  party  square  shall  be 
''equivalent  to  a  mark  against  every  name  designated  by 
that  political  appellation"  in  the  other  colunm.  This  would 
give  the  office  to  Foy  through  a  defiance  of  the  solemn  order 
of  the  court,  involving  the  issuance  of  defective  ballots  calcu- 
lated to  mislead  and  deceive  the  voters.  When  the  electors 
who  knew  of  the  decision  of  the  court  that  Foy  was  not  the 
RepubUcan  nominee  saw  his  name  upon  the  ballot  as  the 
candidate  of  that  party,  they  may  well  have  been  misled  into 
the  thought  that  the  order  had  been  reconsidered,  or  if  not 
actually  so  misled,  they  must  at  least  have  been  confused;  and 
those  who  had  no  knowledge  of  the  decision  were  deceived  by 
the  unlawful  presence  of  his  name  upon  the  ballot.  On  such  a 
condition  of  affairs,  no  one  can  possibly  tell  how  the  sixty-one 
electors  who  voted  for  Foy  as  a  RepubUcan  candidate  would 
have  voted  had  his  name  not  so  appeared  upon  the  ballot;  nor 
is  there  any  way  of  knowing  how  many  of  these  voted  for  him 
sunply  on  the  ground  that  he  represented  the  poUcies  of  that 
party.  The  only  purpose  of  placing  a  party  appeUation  beside 
a  name  is  to  show  the  poUcies  represented  by  the  candidate, 
and  it  is  too  well  known  to  be  ignored  that  electors  more  often 
vote  for  a  candidate  because  of  the  party  he  represents  than 
for  reasons  personal  to  the  man  himself.  Looking  at  aU  the 
facts  shown  on  the  record,  the  conclusion  is  irresistible  that 
this  is  an  instance  where  the  ballots,  by  reason  of  the  unlawful 
addition  of  the  name  of  Foy  in  connection  with  the  RepubUcan 
party  appellation,  were  so  defective  as  to  be  calculated  to  mis- 
lead the  voters,  and  that  this  may  have  affected  the  result  of 
the  election.  Under  such  circumstances,  what  was  the  duty 
of  the  court  below?    The  question  is  answered  in  plain  terms 
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by  the  Act  of  April  14, 1897,  P.  L.  23,  wherein  it  is  provided: 
''Whenever  in  any  contested  election  the  tribunal  trying  the 
case  shall  decide  that  the  ballots  used  ....  were,  by  reason 
of  the  omission,  addition,  misplacing,  misspelling  or  misstate- 
ment of  one  or  more  titles  of  offices,  or  names  of  candidates,  or 
parties  or  policies  represented  by  them,  so  defective  as  to  the 
office  in  contest  as  to  be  calculated  to  mislead  the  voters  in 
r^ard  to  any  of  the  candidates  nominated  for  said  office,  and 
that  the  defeictive  condition  of  the  said  ballots  may  have 
affected  the  result  of  the  entire  election  for  the  said  office,  the 
said  tribunal  shall  declare  the  election  to  be  invalid  as  regards 
the  sdd  office,  and  shall  report  their  decision  to  the  proper 
officer  or  officers  who  are  now  by  law  authorized  to  fill  vacan- 
cies occurring  in  such  office,  who,  upon  receipt  of  such  notice, 
shall  without  delay  proceed  to  appoint  a  suitable  person  or 
persons  to  fill  the  vacancies  thus  created,  and  the  person  or  per- 
sons so  appointed,  shall  continue  in  office  until  the  next  elec- 
tion succeeding  his  appointment  at  which  such  office  is  now 
by  law  required  to  be  filled." 

The  act  carries  with  it  the  ri^t  to  the  exercise  of  judicial 
discretion  in  deciding  the  question  as  to  whether  or  not  the 
ballots  used  were  calculated  to  mislead  the  voters;  but  ''ju- 
dicial discretion  never  means  the  arbitrary  will  of  the  judge; 
it  is  always  a  legal  discretion  to  be  exercised  in  discerning  the 
oouiBe  prescribed  by  law,  and  when  that  is  discerned  it  is  the 
duty  of  the  court  to  follow  it:"  9  Am.  &  Eng.  Ency*  of  Law 
(2d  ed.),  p.  473. 

A  court  ought  always  to  be  slow  to  set  aside  an  election  for 
any  office,  but  when  the  legislature  has  ordained  that  under  a 
certain  state  of  facts  it  shall  so  act,  and  such  facts  plainly  ap- 
pear upon  the  record,  the  duty  is  clear,  and  there  should  be  no 
hesitation  about  declaring  the  election  invalid.  The  failure 
of  the  court  below  to  decide  on  the  facts  presented  in  this 
record  that  "the  ballots  used  were  so  defective  as  to  the  office 
m  contest  as  to  be  calculated  to  mislead  the  voters"  in  regard 
to  Toy's  candidacy  and  the  "parties  or  policies  represented" 
by  him,  and  that  "the  defective  condition  of  said  ballots  may 
have  affected  the  result  of  the  election,"  was  in  law  an  abuse  of 
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the  discretion  conferred  by  the  statute.  Where  after  finding 
the  fundamental  facts,  the  trial  court  plainly  fails  to  draw  the 
proper  deductions  therefrom  and  to  act  thereon  according  to 
the  requirements  of  the  statute,  it  is  the  duty  of  this  court 
either  to  make  the  necessary  corrections  or  to  remit  the  record 
for  that  purpose.  Since  the  act  of  1897  requires  certain  minis- 
terial acts  to  be  performed  after  an  election  is  declared  invalid, 
the  record  in  this  case  will  be  remitted. 

The  court  below  fell  into  error  in  ordering  the  contestant 
Foy  to  pay  the  costs.  Under  the  Act  of  April  28,  1899,  P.  L. 
103,  in  election  contests,  the  trial  court  has  power  to  use  its 
discretion  as  to  whom  it  will  charge  with  certain  of  the  costs 
when  the  time  consumed  in  taking  testimony  exceeds  ninety 
days;  but  there  is  nothing  in  the  present  record  to  show  when 
the  taking  of  testimony  commenced  or  how  much  time  was 
thus  consumed.  The  liability  for  the  costs  in  this  case  is  pro- 
vided for  by  the  Act  of  April  28,  1899,  P.  L.  118;  and  there- 
under, when  the  contestant  fails  to  establish  his  right  to  the 
office  in  question,  the  petitioners  must  pay  the  costs:  Thirty- 
eighth  Ward  Election,  35  Pa.  Superior  Ct.  256. 

The  third  assignment  of  error  is  sustained;  the  decree  is  set 
aside;  and  the  record  is  remitted  so  that  the  court  below  may 
enter  a  proper  decree  declaring  the  election  for  the  office  in 
question  to  be  invalid,  as  provided  in  the  act  of  April  14, 1897, 
and  as  indicated  in  this  opinion.  The  costs  to  be  paid  by  the 
petitioners. 


Northup  V.  Hall,  Appellant. 

Equity — Cancellation — Deed — Fraud — Undue  influence. 

Where  a  woman  seventy*nine  years  of  age,  six  months  prior  to  her 
death,  executes  a  deed  of  real  estate  to  two  of  her  nieces,  retaining  con- 
trol thereof  during  her  own  lifetime,  in  consideration  of  a  home  and 
support  for  the  remainder  of  her  life  in  the  old  homestead  where  she 
was  boro  and  reared,  which  homestead  was  owned  by  the  two  nieces 
and  their  sister,  such  deed  will  not  be  canceled  where  the  evidence 
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shows  that  the  purpose  of  the  grantor  was  to  secure  a  home  for  herself 
m  the  old  homestead  and  the  enjoyment  of  her  property  by  the  two 
favored  nieces  after  her  death,  and  that  the  deed  was  prepared  by  her 
own  attorney  at  her  instance,  and  without  any  compulsion,  duress  or 
misrepresentations  upon  the  part  of  the  grantees. 

Argued  Feb.  22,  1910.  Appeal,  No.  37,  Jan.  T.,  1910,  by 
defendants,  from  decree  of  C.  P.  Lackawanna  Co.,  May  T., 
1908,  No.  1,  on  bill  in  equity  in  case  of  E.  J.  Northup  et  al.  v. 
Lephe  A.  Hall  et  al.  Before  Fell,  C.  J.,  Brown,  Mestrbzat, 
Potter  and  Moschzisker,  JJ.    Reversed. 

Bill  in  equity  for  cancellation  of  a  deed.  Before  Nbw- 
COMB,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme  Court. 

The  court  found  the  following  conclusions  of  law: 

2.  But  the  fact  that  Mr.  Davidson  believed  the  receipt  did 
not  have  that  effect,  coupled  with  the  knowledge  that  the 
grantor  claimed  it  was  not  at  the  time  so  intended  by  her,  goes 
to  the  good  faith  of  the  transaction,  and  is  pertinent  as  showing 
that  the  ostensible  consideration  moving  to  the  grantor  was 
assumed  for  the  benefit  of  the  defendants  and  to  the  grantor's 
prejudice.  As  such  it  was  an  apparent,  rather  than  a  real  con- 
sideration. 

6.  The  evidence  is  insuflScient  to  satisfy  the  conscience  of 
the  court  either  that  the  grantor  got,  or  was  by  defendants  in- 
tended to  get,  any  real  consideration  for  the  deed;  or  that  in 
other  respects  the  transaction  is  free  from  suspicion  that  un- 
fair advantage  was  taken  of  her. 

7.  On  the  contrary,  the  evidence  warrants  the  conclusion 
that  her  credulity  was  imposed  upon  in  respect  to  the  alleged 
impending  sale  of  the  homestead,  and  that  she  conveyed  her 
property  because  she  had  been  adroitly  deceived  into  the  false 
apprehension  that  it  was  inevitable  as  the  only  means  of  saving 
her  home. 

8.  This  is  decisive  of  the  issue  against  the  defendants. 

9.  The  plaintiffs  are,  accordingly,  entitled  to  a  decree  to  the 
effect  that  defendants  hold  title  under  the  deed  in  question  as 
trustees  ex  maleficio  to  the  use  of  the  grantor's  heirs  at  law. 
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10.  In  order  that  complete  relief  be  had  it  should  be  decreed 
that  the  deed  be  surrendered  for  cancellation. 

11.  The  defendants  should  pay  the  costs. 
The  court  entered  a  decree  canceling  the  deed. 

Errors  assigned  among  others  were  (6-12)  the  conclusions 
of  law  as  above;  (14)  the  decree  canceling  the  deed. 

H.  A.  Knapp,  of  WiUardj  Warren  &  Knappf  with  him  C.  B. 
Little,  for  appellants. — ^The  law  is  free  from  diflBculty.  It  is 
all  found  in  the  case  of  Brink  v.  Brady,  224  Pa.  116,  in  which 
case  the  validity  of  a  will  was  in  question. 

In  the  case  at  bar  the  instrument  in  question  expresses  the 
true  desires  of  the  grantor.  It  served  to  effectuate  her  two 
most  cherished  desires,  to  wit,  a  home  for  herself  at  the  old 
homestead  and  the  enjoyment  of  her  property  by  her  favored 
nieces  after  her  decease:  Darlington's  Est.,.  147  Pa.  624;  Green- 
field's Est.,  14  Pa.  489. 

George  Morrow,  with  him  W.  N.  Leach,  for  appellees,  cited: 
Yardley  v.  Cuthbertson,  108  Pa.  395;  Ringrose  v.  Ringrose,  170 
Pa.  593;  Dreisbach  v.  Serfass,  126  Pa.  32;  Davis  v.  Martin,  8 
Pa.  Superior  Ct.  133;  Miskey's  App.,  107  Pa.  611. 

Opinion  by  Mr.  Justice  Potter,  April  18, 1910: 
Mary  A.  Hall  of  Glenbum,  Lackawanna  county,  Pa.,  died 
on  November  26,  1906,  at  the  age  of  seventy-nine.  Some 
six  months  prior  to  her  death  she  executed  what  was  termed 
an  exchange  deed,  by  which,  in  consideration  of  the  assurance 
to  her  of  a  home  and  support  for  the  remainder  of  her  life  in 
the  old  homestead,  where  she  was  bom  and  reared,  and  in 
which  she  had  at  the  time  been  living  for  many  years,  but 
which  was  owned  by  her  nieces,  she  conveyed  to  two  of  them, 
Lephe  Hall  and  Jessie  Hall,  the  defendants  herdn,  some 
twenty-two  acres  of  land  adjoining  the  homestead,  and  a 
piece  of  land  in  Wayne  county.  Pa.,  and  certain  personal 
property,  retaining,  however,  to  herself  the  control  and  use  of 
all  the  property  during  her  natural  life.    The  plaintiffs,  who 
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are  the  remaimng  heirs  of  Mary  A.  Hall,  filed  this  bill  in  equity, 
praying  for  the  cancellation  of  the  said  deed  of  exchange, 
allying  that  its  execution  had  been  procured  by  the  defend- 
ants by  means  of  deception  and  undue  influence  exercised 
Upon  the  said  Mary  A.  Hall.  The  question  for  consideration 
here,  is  whether  the  testimony  warrants  the  conclusion  that 
Mary  A.  Hall  was  induced  to  make  the  deed  by  deception  on 
the  part  of  the  defendants,  or  whether  the  influence  exercised 
over  her  by  them  was  sufficient  to  destroy  her  free  agency  in 
the  making  of  the  deed,  so  that  in  its  execution  she  was 
dominated  by  the  will  of  the  defendants,  and  was  not  giving 
expression  to  her  own  will  and  judgment. 

The  defendants  are  daughters  of  William  C.  Hall,  a  brother 
of  the  grantor.  The  homestead  in  question,  consisting  of  an 
old  mansion  and  some  twenty-five  acres  of  land,  was  devised 
to  William  C.  Hall  by  his  father,  who  died  in  1865.  The 
devise  was  subject  to  a  provision  that  Mary  A.  Hall  should 
have  rooms  and  a  home  in  the  homestead,  so  long  as  she 
remained  single.  She  lived  there  until  the  year  1870,  when 
she  was  about  forty-three  years  of  age.  She  then,  for  some 
reason  which  does  not  appear,  left  the  homestead,  and  dgned 
a  receipt  in  full  of  all  clauns  against  the  estate  of  her  father. 
For  some  twenty-two  years  she  made  her  home  elsewhere. 
Upon  the  brother's  death  in  1892,  she  returned  to  the  home- 
stead which  had  then  passed  into  the  ownership  of  her  broth- 
er's three  daughters,  Lephe,  Jessie  and  Harriet.  From  that 
time  until  her  death,  it  appears  that  Mary  A.  Hall  made  her 
hcmie  with  the  defendants  most  of  the  time.  She  was  very 
much  attached  to  them,  and  especially  to  Lephe  Hall,  who 
seems  to  have  been  her  favorite  niece,  and  was  happy  in  her 
care  and  companionship.  She  was  much  attached  to  the  old 
homestead,  and  cherished  the  hope  of  spending  her  declining 
years  there,  undisturbed.  Her  niece  Lephe  enjoyed  the  full 
confidence  of  her  aunt,  and  was  intrusted  with  the  care  of 
such  of  her  correspondence  and  business  as  required  atten- 
tion. She  was  consulted  by  the  aunt  in  her  money  matters, 
and  was  familiar  with  her  property,  and  its  final  disposition 
was  often  discussed  between  them.    It  appears  from  the  evi- 
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dence  that  during  the  summer  of  1905,  the  two  defendants, 
Lephe  and  Jessie  Hall,  and  their  sister  Harriet,  then  Mrs. 
Shoemaker,  and  the  aunt,  Mary  A.  Hall,  were  all  at  the  home 
place  together.  The  defendants  desired  the  aunt  to  make  a 
will,  but  she  was  averse  to  doing  so.  She,  however,  intimated 
plainly  her  intention  of  giving  to  these  nieces  the  most  of  her 
estate.  At  times  during  the  latter  years  of  her  life  the  old 
lady  was  given  to  understand  that  the  needs  of  the  owners 
of  the  homestead  property  would  require  them  to  dispose  of 
it.  Any  suggestion  of  a  sale  of  the  property  grieved  the  aunt, 
and  called  forth  her  protests.  During  the  year  1905,  when  the 
nieces  and  the  aunt  were  together,  it  was  suggested  that  the  old 
homestead  be  sold,  and  a  smaller  place  bought,  where  the 
aunt  could  have  her  home  with  one  or  both  of  the  defendants. 
The  suitability  of  several  houses  for  that  purpose  was  dis- 
cussed, and  finally  Lephe  Hall  said,  "Aunt  Mary,  why  don't 
you  buy  the  old  homestead,  you  can  afford  to  own  it,  and  we 
can't.''  And  the  aunt  replied,  "I  would  if  I  could  sell  my 
real  estate."  Lephe  Hall  further  testifies  that  some  efforts 
were  made  to  sell  the  aunt's  real  estate,  without  avail,  and 
afterwards  she  said,  *'Aunt  Mary,  if  you  can't  sell  the  real 
estate,  why  not  exchange;  you  take  ours,  and  we  will  take 
yours;"  and  that  seemed  to  impress  her  very  favorably.  In 
the  spring  of  1906  Lephe  Hall  and  her  aunt  were  at  home 
together.  Jessie  Hall  was  in  New  York  and  Mrs.  Shoemaker 
was  in  Chicago.  There  is  evidence  tending  to  show  that  at 
that  time  all  the  owners  felt  that  a  sale  of  the  homestead  was 
very  desirable,  and  the  married  sister,  Mrs.  Shoemaker,  and 
her  husband,  were  particularly  insistent  upon  a  sale  of  the 
property. 

The  trial  judge  fotmd  that  the  mental  capacity  of  Mary  A. 
Hall  was  not  impaired,  but  he  reached  the  conclusion  that 
slie  was  induced  to  execute  the  deed  by  a  misrepresentation 
made  by  Miss  Lef^e  Hall  as  to  the  immanence  of  a  sale  of 
the  homestead.  He  placed  much  stress  upon  the  reported 
prospect  of  a  sale  to  one  particular  person,  Geoi^  Hall,  which 
did  not  materialize.  We  are  at  a  loss  to  see  why  so  much 
emphasis  should  have  been  placed  upon  this  one  instance;  for, 
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without  question,  the  owners  of  the  property  had  the  right 
to  sell  it  at  public  or  private  sale,  or  in  any  way  that  suited 
them,  without  regard  to  any  possible  right  which  Mary  A.  Hall 
may  have  had  to  retain  rooms  in  the  property  during  the 
remainder  of  her  life.  Whether  or  not  she  had  such  a  right 
is  doubtful,  but  evidently  she  did  not  want  to  remain  there 
without  the  care  and  attention  which  had  been  bestowed  upon 
her  by  her  favorite  niece.  We  have  carefully  examined  the 
testimony  in  this  respect,  and  we  do  not  see  that  it  justifies 
in  the  slightest  degree  any  imputation  of  bad  faith  upon  the 
part  of  Lephe  Hall,  in  her  dealings  with  her  aunt,  Mary  A. 
Hall.  Turning  to  the  deed  in  question,  we  find  that  it  recites 
the  fact  that  Mary  A.  Hall  was  then  residing  with  her  niece 
Lephe  Hall,  in  the  old  homestead,  which  was  owned  by  and 
in  the  possession  of  the  heirs  of  William  C.  Hall.  And  it 
further  sets  forth  that  Mary  A.  Hall  desired  that  said  prop- 
erty should  be  her  home  during  the  balance  of  her  life;  and 
further  states  that,  "Whereas,  a  sale  of  said  property  is  con- 
templated by  the  heirs  of  William  C.  Hall,  to  prevent  the 
sale  and  retain  the  said  homestead  as  her  home,  during  the 
term  of  her  natural  life,  Mary  A.  Hall  desires  to  have  the  said 
homestead  conveyed  to  her  by  the  heirs  of  William  C.  Hall." 
It  is  further  set  forth  that,  "In  consideration  of  retaining  her 
h(mie  and  support  at  the  old  Hall  homestead  and  all  expenses 
and  repairs  being  paid  for  her,  the  said  Mary  A.  Hall  agrees  to 
convey  to  Lephe  A.  Hall  and  Jessie  Hall,  two  of  the  heirs  of 
William  C.  Hall,  all  of  the  real  estate  and  property  of  the  said 
Mary  A.  Hall,  the  possession  and  control,  however,  of  the  prop- 
erty of  Mary  A.  Hall  to  continue  during  her  natural  life,  but 
the  possession  and  control  of  the  old  homestead  shall  at  once 
vest  in  Mary  A.  Hall  and  continue  during  her  lifetime.''  And 
to  carry  out  this  arrangement  Lephe  Hall,  Jessie  Hall  and 
Harriet  Shoemaker,  joined  by  her  husband,  conveyed  to  Marj' 
A.  Hall  for  the  term  of  her  natural  life  the  whole  of  the  old 
homestead,  comprising  about  twenty-five  acres  of  land,  with 
the  house,  bam  and  outbuildings.  It  will  be  noted  that  all 
expenses  and  repairs  were  to  be  paid  for  Mary  A.  Hall,  and 
she  was  to  be  supported  in  the  home  thus  provided  for  her. 


Digitized  by 


Google 


2t>  NORTHUP  V.  HALL,  Appellant. 

Opimon  of  the  Court.  [238  Pft. 

No  slight  burden  was  assumed  in  thus  agreeing  to  provide  the 
care  and  attention  necessary  for  an  old  lady,  as  she  then  was, 
but  with  a  reasonable  prospect  of  life  for  some  years  to  come. 
By  agreement  of  counsel  at  the  hearings,  much  testimony  that 
would  otherwise  have  been  incompetent,  was  admitted.  Thus 
Lephe  Hall  was  permitted  to  testify  to  conversations  which 
she  had  with  her  aunt.  She  states  frankly  that  she  told  her 
aunt  of  the  desire  and  need  of  herself  and  sisters  to  make  sale 
of  the  homestead  property.  The  subject  was  discussed  be- 
tween them  many  times.  The  eflforts  that  were  made  to  obtain 
a  purchaser  were  made  known  to  the  aunt.  Lephe  Hall  gave  in 
detail  the  circumstances  which  led  her  to  beUeve  and  report 
to  her  aunt  that  a  cousin,  George  Hall,  would  buy  the  place. 
But  nothing  came  of  that  expectation.  We  see  nothing,  how- 
ever, in  the  testimony  as  to  this  transaction,  to  indicate  that 
Lephe  Hall  was  not  honestly  under  the  impression  that 
George  Hall  was  a  prospective  purchaser.  But  there  was  no 
reason  for  laying  special  stress  or  emphasis  upon  his  connection 
with  the  affair.  He  was  only  one  of  several  possible  pur- 
chasers of  whom  mention  was  made.  Certainly  the  owners 
of  the  property  had  the  right  to  sell  it  upon  terms  satisfactory 
to  themselves.  And  if  they  testified  to  their  intention  of  selling 
the  place,  and  the  need  they  felt  for  disposing;  of  it,  who  can 
successfully  assert  that  the  owners  had  no  such  intention,  and 
that  no  sale  of  the  property  was  contemplated  by  them?  Nor 
does  the  establishment  of  the  fact  that  they  contemplated 
selling,  depend  upon  the  testimony  of  Lephe  Hall  alone. 
George  Davidson,  the  attorney  for  Mary  A.  Hall,  testified  that 
he  knew  the  Shoemakers  were  insisting  that  the  place  should 
be  sold,  and  that  they  threatened  to  start  partition  proceedings 
to  obtain  the  value  of  their  interest,  unless  the  place  was  sold. 
He  states  also  that  Mary  A.  Hall  herself  spoke  to  him  more 
than  once  about  it,  telling  him  that  Lephe  was  trying  to  sell 
the  place.  It  is  impossible  to  read  the  testimony  in  this  case 
without  drawing  from  it  the  conclusion  that,  throughout  a 
period  of  months  or  years,  a  considerable  agitation  with  regard 
to  the  sale  of  the  homestead  property  was  going  on,  and  that 
Marv  A.  Hall  knew  of  it,  and  was  disturbed  by  it.    It  was 
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perfectly  natural  that  some  plan  should  be  sought,  which 
would  satisfy  the  desire  of  the  old  lady  to  remain  in  the  home- 
stead undisturbed,  and  at  the  same  time  justify  the  defend- 
ants in  making  the  pecuniary  sacrifice  which  this  would  in- 
volve. Defendants,  through  their  counsel,  express  their  entire 
willingness  to  have  their  relationship  to  Mary  A.  Hall  regarded 
as  one  of  confidence  and  trust,  and  they  strongly  maintain  that 
standing  in  that  relation,  the  evidence  shows  nothing  in  the 
nature  of  deception,  or  the  exercise  of  undue  influence  in  pro- 
curing the  assent  of  Mary  A.  Hall  to  the  arrangement  in  ques- 
tion, or  in  getting  her  to  execute  the  exchange  deed.  They 
concede  that  the  burden  of  showing  entire  fairness  in  the 
transaction  was  upon  them,  and  they  maintain  that  they  have 
under  the  evidence,  fully  sustained  that  burden.  We  agree 
with  them  in  that  contention.  We  find  nothing  in  the  testi- 
mony to  warrant  any  other  conclusion  than  that  Lephe  Hall 
acted  with  entire  fairness  and  candor  towards  her  aunt,  and 
made  her  fully  acquainted  with  all  the  facts  necessary  to  a  full 
understanding  of  the  transaction. 

The  deed  of  which  complaint  is  made  was  prepared  by  a 
member  of  the  bar,  Mr.  George  Davidson,  a  nephew  of  Mary 
A.  Hall.  He  had  been  her  legal  adviser  for  many  years,  and 
her  counsel  in  business  affairs,  as  well  as  in  matters  of  law. 
He  testified  that,  after  preparing  the  deed,  at  the  request  of 
Miss  Lephe  Hall,  he  took  it  to  Mary  A.  Hall  and  read  it  over 
to  her,  and  asked  her  if  that  was  what  she  wanted.  "Yes," 
she  said,  "  I  think  it  is;  I  will  consider  this,  I  will  look  it  over." 
She  then  sat  down  and  studied  it  carefully  for  perhaps  an 
hour.  They  then  had  dinner,  and  afterwards  Miss  Mary  A. 
Hall  said  that  she  had  looked  the  deed  over  carefully,  and  that 
it  was  all  right,  and  she  desired  to  execute  it;  and  she  accord- 
ingly did  so.  He  testified  that  he  saw  her  repeatedly  during 
the  months  afterwards,  before  her  death,  and  that  she  always 
expressed  herself  as  entirely  satisfied  with  what  she  had  done. 
He  testified  that  she  used  to  say, ''  I  am  pleased  that  this  prop- 
erty is  mine;  Lephe  has  promised  to  stay  with  me  as  long  as  I 
live,  she  is  going  to  do  all  of  my  business  and  look  after  every- 
thing for  me." 
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Without  unduly  prolonging  this  discussion,  it  is  sufficient  to 
say  that  a  careful  examination  of  the  evidence  in  this  case 
has  satisfied  us  that  the  deed  in  question  was  the  voluntary 
act  of  Mary  A.  Hall,  free  from  any  undue  influence  by  the  de- 
fendants. We  have  no  doubt  under  the  evidence,  but  that  she 
was  influenced  to  enter  into  the  arrangement  proposed,  by 
her  desire  to  secure  and  retain  for  her  own  comfort  the  undis- 
turbed possession  of  the  property  which  for  so  many  years  had 
been  her  home.  Probably  her  affection  for  the  nieces  who  had 
cared  for  her  in  the  past,  and  who  agreed  to  minister  to  her  in 
the  future,  had  also  something  to  do  with  it.  That  this  element 
should  have  some  weight  with  her  would  be  but  natural.  But 
that  she  was  moved  to  act  in  the  matter  through  any  decep- 
tion, or  through  the  exercise  of  such  influence  by  the  defend- 
ants as  destroyed  her  free  agency,  or  led  her  to  act  against  her 
own  will,  we  cannot  find  from  the  evidence. 

The  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh,  and 
twelfth  assignments  which  specify  error  in  the  conclusions 
of  law  of  the  court  below,  are  sustained. 

The  decree  of  the  court  below  is  reversed  and  it  is  ordered 
that  the  bill  of  plaintiffs  be  dismissed.  The  costs  in  the  court 
below,  and  upon  this  appeal,  to  be  borne  by  the  appellees. 


McCoUum  V.  Shook,  Appellant. 

Vendor  and  vendee — Judgment — Opening  judgment — Ejectment. 

A  vendor  of  land  brought  an  action  of  ejectment  for  unpaid  install- 
ments of  purchase  money.  At  the  same  time  he  entered  a  rule  to 
arbitrate.  Subsequently  the  parties  agreed  that  the  rule  to  arbitrate 
be  stricken  off,  and  the  defendant  confessed  judgment  for  the  land,  to 
be  set  aside,  upon  payment  by  the  defendant  into  the  prothonotary's 
office  of  the  whole  balance  of  the  purchase  money.  Upon  such  pay- 
ment the  plaintiff  was  to  deposit  with  the  prothonotary  a  deed  for 
the  land  to  the  defendant.  Subsequently  the  defendant  entered  a  rule 
to  open  the  judgment.  Held,  (1)  that  the  defendant  could  confess 
judgment  in  consideration  of  the  rule  to  arbitrate  being  stricken  off; 
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(2)  that  the  prothonotary  was  authomed  by  statute  to  enter  the  con- 
fessed judgment;  (3)  that  the  fact  that  the  vendee  made  valuable  im- 
provements on  the  land  did  not  permit  him  to  retain  the  property 
without  pa3dng  the  purchase  money,  and  (4)  that  under  all  the  facts 
the  court  was  justified  in  refusing  to  open  the  judgment. 

Argued  March  14,  1910.  Appeal,  No.  352,  Jan.  T.,  1909,  by 
defendant,  from  order  of  C.  P.  Susquehanna  Co.,  Nov.  T., 
1908,  No.  51,  discharging  rule  to  open  judgment  in  case  of 
A.  H.  McCollum  v.  Samuel  A.  Shook.  Before  Mestrezat, 
Potter,  Elkin,  Stewart  and  Moschzlsker.  JJ.    Affirmed. 

Rule  to  open  judgment.    Before  Little,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  order  dischai^g  rule  to  open  judgment. 
Edson  W.  Saffordy  for  appellant. 
A.  B.  Smith,  for  appellee. 

Per  Curiam,  April  18,  1910: 

This  was  an  action  of  ejectment  brou^t  to  enforce  the  pay- 
ment of  certain  installments  of  purchase  money  due  for  real 
estate  sold  by  the  plaintiff  to  the  defendant.  When  the  writ 
was  issued  the  plamtiff  entered  a  rule  to  arbitrate  which  was 
served  on  the  defendant.  Subsequently,  the  parties  entered 
into  an  agreement  by  which  the  rule  to  arbitrate  was  stricken 
off  and  the  defendant  confessed  judgment  "in  favor  of  the 
plaintiff  for  the  land  described  in  the  writ,  to  be  set  aside  and 
judgment  to  be  entered  for  the  defendant  and  against  the 
plamtiff  for  the  land  described  in  the  writ  upon  payment  into 
the  prothonotar3r'8  office  by  the  defendant  for  the  use  of  the 
plaintiff  within  fifteen  days  from  the  date  hereof  of  the  sum 
of  $3,601  and  costs,  to  be  taken  out  by  the  said  plaintiff  for  his 
use  only  upon  depositing  with  the  said  prothonotary  for  the 
use  of  the  defendant  a  good  and  sufficient  warranty  deed  of 
the  premises  described  in  the  writ."  This  agreement  was  filed 
in  the  common  pleas  and  judgment  was  entered  by  the  pro- 
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thonotary  as  therein  provided.  Three  or  four  months  after  the 
entry  of  the  judgment,  the  defendant  presented  his  petition 
to  the  court  and  obtained  a  rule  upon  the  plaintiff  to  show 
cause  why  the  judgment  should  not  be  opened.  Matters  of 
fact  as  well  as  of  law  were  averred  in  the  petition  as  reasons 
for  opening  the  judgment.  The  learned  judge  found  the 
matters  of  fact  and  ruled  the  questions  of  law  in  favor  of  the 
plaintiff. 

At  the  time  the  writ  was  issued,  several  annual  instalhnents 
of  principal  and  interest  were  due  to  the  plaintiff,  and  hence  he 
had  the  right  to  enforce  payment  by  an  action  of  equitable 
ejectment.  The  agreement  between  the  plaintiff's  counsel 
and  the  defendant  was  entered  into  by  the  latter  with  a  full 
understanding  of  its  meaning  and  purpose.  The  defendant 
manifestly  confessed  judgment  to  save  the  costs  and  expense 
of  the  arbitration.  In  the  defendant's  petition,  there  is  no 
allegation  of  the  plaintiff's  title  being  defective,  nor  that  the 
defendant  had  paid  all  the  instalhnents  of  purchase  money 
due,  nor  is  there  any  legal  or  equitable  defense  whatever  set 
up  which  would  avail  the  defendant  if  the  judgment  had  been 
opened.  It  does  not  appear  that  the  plaintiff  has  violated 
his  agreement  in  any  way.  Under  the  facts,  therefore,  as  dis- 
closed by  the  pleadings  and  testimony,  the  plaintiff  had  a  right 
to  institute  the  action  and  to  proceed  to  judgment.  It  is 
equally  clear  that  the  defendant  could  agree  that  the  rule  to 
arbitrate  be  stricken  off,  and  could  confess  judgment  for  the 
amount  he  admitted  to  be  due. 

The  prothonotary  was  authorised  by  statute  to  enter  the 
judgment  confessed  by  the  defendant.  The  fact  that  after  the 
purchase  of  the  land  the  defendant  made  valuable  improve- 
ments thereon  did  not  permit  him  to  retain  the  property  with- 
out paying  the  purchase  money.  He  made  the  improvements 
at  his  peril,  and  if  he  loses  them  by  his  failure  to  comply  with 
the  agreement  to  pay  the  purchase  money  he  has  no  one  to 
blame  but  himself.  The  making  of  the  improvements  on  the 
property  by  the  defendant  does  not  create  an  equity  in  him 
superior  to  the  equity  of  the  plaintiff  to  enforce  payment  of 
the  purchase  money. 
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The  agreement  between  the  parties  for  the  sale  and  purchase 
of  the  real  estate,  it  will  be  observed,  did  not  require  the  plaip- 
tiff  to  deUver  a  deed  until  the  purchase  money  was  paid.  The 
judgment  entered  against  the  defendant  by  confession  pro- 
vides that  the  balance  due  the  plaintiff,  to  be  paid  into  the 
prothonotar/s  office,  shall  ''be  taken  out  by  the  said  plaintiff 
for  his  use  only  upon  depositing  with  the  said  prothonotary 
for  the  use  of  the  defendant  a  good  and  sufficient  warranty 
deed/'  It  was,  therefore,  incumbent  upon  the  defendant  to 
pay  into  court  the  balance  of  the  purchase  money  due  before 
he  was  entitled  to  a  deed  from  the  plaintiff;  and  hence  the  fact 
that  no  deed  was  filed  in  the  prothonotary's  office  by  the  plain- 
tiff is  no  reason  for  the  defendant  refusing  to  pay  the  balance 
of  the  purchase  money,  or  any  reason  for  the  court  opening 
the  judgment  against  the  defendant. 

The  judgment  is  affirmed. 


Hoxie  V.  Chamberlain,  Appellant. 

WUh — C<m8trucHan--Fee  simple  estate— Real  estate. 

1.  A  devise  with  power  to  give  a  fee,  passes  a  fee. 

2.  Where  a  testator  gives  to  a  person,  who  is  in  the  position  of  a 
dau^ter  to  him,  the  same  estate  which  she  would  have  taken  as  his 
only  child  and  heir  at  law,  and  in  a  subsequent  clause  directs  that 
should  she  **  have  no  legal  issue  or  heir  of  her  own  body  at  her  death, 
the  personal  or  real  property  she  may  die  seijsed  of  by  virtue  of  this 
bequest  shall  revert  to  and  belong  to  my  estate,"  the  devisee  takes  a 
fee  simple  in  the  testator's  real  estate. 

Aigued  March  14,  1910.  Appeal,  No.  36,  Jan.  T.,  1910,  by 
defendant,  from  judgment  of  C.  P.  Bradford  Co.,  May  T., 
1909,  No.  473,  for  plaintiff  in  case  stated  in  suit  of  Mary  T. 
Hoxie  V.  William  diamberlain.  Before  Mbstrezat,  Pottbr, 
ElkiNi  Stewart  and  Mobchzisker,  JJ.   Aflirmed. 

Case  stated  to  determine  marketable  title  to  real  estate. 
Before  Cameron,  P.  J.,  specially  presiding. 


Digitized  by 


Google 


32  HOXIE  V.  CHAMBERLAIN,  Appellant. 

SUtement  of  Faoto'--Opiiiioii  of  the  Court.  (228  Fa. 

From  the  case  stated  it  appeared  that  the  plaintiff^  formerly 
Mary  P.  Thorpe,  claimed  title  as  devisee  in  fee  simi^  under 
the  will  of  Otis  J.  Chubbuck. 

The  material  portion  of  the  will  was  as  follows: 

"  3.  I  give  to  Mary  P.  Thorpe,  known  as  Mary  P.  Chubbuck, 
whom  we  have  brought  up,  the  same  interest  and  rights  in  my 
personal  and  real  estate,  as  she  would  have  were  she  our  own 
and  only  child  (save  only  as  the  same  may  be  affected  by  col- 
lateral inheritance  tax).  Should  the  said  Mary  have  no  legal 
issue  or  heir  of  her  own  body  at  her  death,  the  personal  or  real 
property  she  may  die  seized  of  by  virtue  of  this  bequest,  shall 
revert  to  and  belong  to  my  estate." 

The  court  entered  judgment  for  plaintiff  for  $1,500.  De- 
fendant appealed. 

Error  assigned  was  the  judgment  of  the  court  on  case  stated. 

J,  Ross  LiUey,  of  LiUey  &  WUson,  for  appellant,  cited: 
Stoner  v.  Wunderlich,  198  Pa.  158;  Martin  v.  Heckman,  25 
Pa.  Superior  a.  451. 

/.  McPherson,  with  him  William  LitUe,  for  appellee. — ^When 
there  is  an  absolute  and  unqualified  devise  in  fee  simple,  a 
subsequent  limitation  over  to  another  of  what  remains,  or  of 
the  residue,  at  the  death  of  the  first  taker  will  not  reduce  his 
estate:  Bailey  v.  Railway  Co.,  208  Pa.  45;  Gilchrist  v.  Emp- 
field,  194  Pa.  397;  Ide  v.  Ide  et  al.,  5  Mass.  500;  Burbank  et  al. 
V.  Whitney,  41  Mass.  146,  154;  Jackson  v.  Bull,  10  Johns.  19; 
McDonald  v.  Walgrove,  1  Sandf.  Ch.  274. 

Opinion  by  Mr.  Justice  Potter,  April  18,  1910: 
The  question  here  presented  for  consideration  is  as  to  the 
extent  of  the  estate  vested  in  the  plaintiff  by  the  will  of  Otis 
J.  Chubbuck.  In  the  third  paragraph  of  his  will  the  testator 
gave  to  the  plaintiff  the  same  estate  which  she  would  have 
taken  as  his  only  child  and  heir  at  law.  It  is  clear  that  he 
intended  to  give  her  what  amounted  to  an  estate  of  inherit- 
ance.   He  went  on  to  express  a  further  intent  by  saying, 
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"Should  the  said  Mary  have  no  legal  issue  or  heir  of  her  own 
body  at  her  death,  the  personal  or  real  property  she  may  die 
sdzed  of  by  \irtue  of  this  bequest  shall  revert  to  and  belong  to 
my  estate."  It  is  necessarily  implied  by  these  words  that  the 
devisee  had  power  to  dispose  of  the  property  given  to  her, 
for  the  limitation  over  to  the  estate  of  the  testator  was  only  to 
apply  to  so  much  of  it  as  *'she  may  die  seized  of."  There  was 
no  limit  placed  upon  her  right  to  dispose  of  the  property  at  her 
own  discretion,  and  therefore  the  devise  amounted  to  an  un- 
qualified gift.  A  de\dse  with  power  to  give  a  fee,  passes  a  fee: 
Brown's  Est.,  38  Pa.  289;  Church  v.  Disbrow,  52  Pa.  219; 
Witmer  v.  Delone,  225  Pa.  450. 

In  so  far  as  any  subsequent  Umitation  over  was  inconsistent 
with  the  absolute  gift  already  made,  it  would  be  void.  We 
agree  with  the  court  below  that  under  the  will  in  question  the 
estate  devised  to  the  plaintiflF  in  the  property  described,  is  a 
fee  simple,  and  that  the  deed  of  herself  and  husband  for  the 
same  will  convey  a  good  and  marketable  title  thereto. 

The  specifications  of  error  are  overruled,  and  the  judgment 
isaflSrmed. 


Giovanelli  v.  Erie  Railroad  Company,  Appellant. 

Negligence — Railroads — Passenger — Getting  on  car — Evidence — Ca^ 
Mjury. 

1.  It  is  the  duty  of  a  carrier  to  give  intending  passengers  a  reasonable 
opportunity  to  enter  a  train  in  safety  before  it  is  started,  and  the  fail- 
ure to  do  so,  resulting  in  injiuy  to  a  passenger,  is  actionable  negligence 
for  which  the  carrier  is  liable. 

2.  A  passenger  is  entitled  to  have  his  suit  against  a  railroad  company 
go  to  the  jury,  where  his  own  testimony  corroborated  by  others,  but 
contradicted  by  the  defendant,  tends  to  show  that  after  the  train 
which  he  intended  to  take  was  announced,  he  proceeded  to  board  it; 
that  when  he  was  on  the  second  step  his  further  progress  was  barred 
by  persons  standing  on  the  platform;  that  the  train  then  started  and 
ran  over  a  switch  and  was  suddenly  stopped  with  a  jerk,  when  one  of 
the  men  on  the  platform  was  thrown  or  fell  against  the  plaintiff,  who 
was  precipitated  to  the  ground  and  injured  by  the  wheel  of  the  car 
pacing  over  his  leg. 

Vol.  ccxxviii — 3 
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Argued  March  14,  1910.  Appeal,  No.  67,  Jan.  T., 
1910,  by  defendant,  from  judgment  of  C.  P.  Bradford  Co., 
Dec.  T.,  1908,  No.  485,  on  verdict  for  plaintiff  in  case  of 
Dominico  Giovanelli  v.  Erie  Railroad  Company.  Before 
Mestrezat,  Potter,  Elkin,  Stewart  and  Mosch- 
ziSKER,  JJ.     Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Fanning,  P.  J. 

Verdict  and  judgment  for  plaintiff  for  $2,000.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions  for 
defendant. 

Rodney  A.  Mercur,  with  him  Halsey  Sayles,  for  ap- 
pellant. 

Wm.  Maxwellj  with  him  David  E.  Kaufman  and  H.  H. 
Rockwell,  for  appellee. 

Per  Curiam,  April  18,  1910: 

The  statement  avers,  inter  alia,  that  "as  the  plaintiff 
stepped  upon  the  car  steps  to  enter  said  car,  having  his 
left  foot  upon  the  first  step,  and  his  right  foot  upon  the 
second  step,  of  the  said  car,  and  with  his  hand  holding  on 
the  rail  of  the  said  car,  on  his  way  to  enter  the  said  car, 
and  while  in  the  act  of  doing  so,  as  aforesaid,  the  train, 
negligently,  carelessly  and  wantonly,  and  without  any 
notice  or  warning  to  the  said  plaintiff,  started  and  pro- 
ceeded but  a  short  distance  without  any  reason  or  excuse 
for  so  doing,  and  then  negUgently,  carelessly,  wantonly 
and  without  any  warning  to  the  said  plaintiff,  came  to  a 
sudden  stop,  with  such  force  as  to  violently  throw  the 
plaintiff  from  the  steps  of  the  said  car  to  the  ground  or 
track,"  etc.  This  averred  a  good  cause  of  action,  and 
was  sustained  by  the  plaintiff's  testimony,  if  believed. 
At  least  two  witnesses  testified  substantially  that  after 
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the  train  for  Coming  was  announced,  the  plaintiff  im- 
mediately attempted  to  board  it  by  ascending  the  steps 
of  the  smoking  car;  that  when  he  was  on  the  second  step 
his  further  progress  to  the  interior  of  the  car  was  barred 
by  several  persons  standing  on  the  platform,  and  the  train 
then  started;  that  it  ran  over  the  switch  onto  the  main 
west-boimd  track  and  was  suddenly  stopped  with  a  jerk; 
that  one  of  the  men  on  the  platform,  obstructing  plain- 
tiff's way  to  the  body  of  the  car,  was  thrown  or  fell  against 
the  plaintiff  who  was  precipitated  to  the  ground  and  was 
injured  by  the  wheel  of  the  car  passing  over  his  leg.  The 
defendant  company  denies  that  it  was  negligent  in  the 
operation  of  its  train  at  the  time  of  the  accident,  and  its 
testimony  tended  to  show  that  no  passengers  were  in  the 
act  of  entering  the  passenger  coach  or  were  in  sight  at 
the  time  the  train  started,  that  the  coach  was  not  crowded, 
that  the  train  did  not  stop  when  it  went  out  of  the  switch 
but  only  slackened  its  speed  and  there  was  no  jerking  or 
jolting,  that  the  plaintiff  was  improperly  standing  on  the 
platform  after  the  train  started,  apparently  trying  to 
hail  some  one  by  waving  his  hands  when  he  fell  from  the 
coach  and  was  injm'ed. 

It  is  apparent,  we  think,  that  the  coml;  could  not, 
under  the  testimony,  have  withdrawn  the  case  from  the 
jury,  as  requested  by  the  defendant  company.  The  jury 
had  ample  testimony  before  it  to  justify  a  verdict  for  the 
defendant,  but  the  evidence  of  the  plaintiff  was  suffi- 
cient, if  believed,  to  warrant  the  finding  that  the  plain- 
tiff's injuries  resulted  from  the  negligent  operation  of  the 
train.  It  is  the  duty  of  a  carrier  to  give  intending  passen- 
gers a  reasonable  opportunity  to  enter  the  train  in  safety 
before  it  is  started,  and  the  failure  to  do  so,  resulting  in 
injury  to  a  passenger,  is  actionable  negligence  for  which 
the  carrier  is  liable.  The  learned  judge  so  instructed  the 
jury,  and  no  error  is  assigned  to  the  charge.  The  coml, 
after  saying  to  the  jury  that  if  a  passenger  was  injiu-ed 
by  being  improperly  on  the  steps  or  if  he  voluntarily  rides 
on  the  steps  or  platform  of  a  car  when  he  can  be  accom- 
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modated  within  and  is  injured  thereby  the  carrier  is  not 
responsible,  then  said:  "If  you  should  find  that  the 
plaintiff  boarded  the  train  in  question  pursuant  to  the 
'call/  before  the  signals  were  given  and  the  train  started, 
got  upon  the  second  step  and  could  not  proceed  any 
further  on  account  of  the  platform  being  blocked  by 
people,  and  while  hanging  on  was  precipitated  or  thrown 
off  by  reason  of  a  jerk,  resulting  from  the  stopping  or 
slackening  of  the  train  and  there  was  no  fault  on  his 
part,  he  would  be  entitled  to  recover,  if  such  a  state  of 
facts  is  clearly  estabhshed."  We  think  the  case  was  for 
the  jury,  and  it  was  properly  submitted. 
Judgment  affirmed. 


Shaffer's  Estate. 

Statute  of  limitations — Cause  of  action — Conflict  of  laws — Act  of 
A/ay  22,  1895,  P.  L.  112. 

1.  A  cause  of  action  which  arose  in  another  state  and  is  barred  by 
the  statute  of  limitations,  is  not  saved  by  the  Act  of  May  22, 1895,  P.  L. 
112,  which  provides  **that  in  all  civil  suits  and  actioas  in  which  the 
cause  of  action  shall  arise  in  this  state,  the  defendant  or  defendants 
in  such  suit  or  action,  who  shall  have  become  nonresidents  of  the 
state  after  said  cause  of  action  shall  have  arisen,  shall  not  have  the 
benefit  of  the  statute  of  this  state." 

2.  The  phrase  "cause  of  action"  as  used  in  the  statutes  fixing  the 
jurisdiction  of  the  courts  according  to  where  the  cause  of  action  arises, 
means  that  which  creates  the  necessity  for  bringing  the  action.  It 
arises  when  that  is  not  done  which  should  have  been  done  and  that  is 
done,  which  should  not  be  done. 

Statute  of  limitations — Promise  to  pay — Evidence, 

3.  In  order  to  relieve  a  claim  from  the  effect  of  the  statute  of  limita- 
tions there  must  be  a  clear  and  definite  acknowledgment  of  the  debt, 
a  specification  of  the  amount  due  or  a  reference  to  something  from 
which  such  amount  can  be  definitely  and  certainly  ascertained,  and 
an  unequivocal  promise  to  pay.  A  mere  general  statement  by  the 
debtor  that  he  will  settle,  without  more,  is  not  an  acknowledgment  of 
the  debt  and  a  promise  to  pay  sufficient  to  toll  the  statute. 

Argued  March  21,  1910.    Appeal,  No.  7,  Oct.  T.,  1910, 
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by  Hugh  Ferguson,  from  decree  of  0.  C.  Allegheny  Co., 
April  T.,  1909,  No.  172,  dismissmg  exceptions  to  ad- 
judication in  Estate  of  Harvey  Lyman  Shaffer,  deceased. 
Before  Fell,  C.  J.,  Mestrezat,  Potter,  Elkin  and 
MoscHZisKER,  JJ.    AflSnned. 

Exceptions  to  adjudication. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Errors  assigned  were  in  dismissing  exceptions  to  ad- 
judication. 

C.  C.  Dickey f  with  him  W,  K.  ShiraSj  for  appellant. — 
We  do  not  overlook  the  rule  of  law  that  claims  against 
the  estates  of  decedents  will  be  scrutinized  by  the  court 
with  great  care,  but  we  contend  that  we  have  established 
the  claim  of  appellant  by  proof  which  wiU  bear  the  severest 
scrutiny:  Harrington  v.  Hickman,  148  Pa.  401;  Wormley's 
Est.,  137  Pa.  101;  Harper's  Est.,  196  Pa.  137. 

The  statute  of  limitations  is  toUed  by  the  removal  by 
Shaffer  of  his  residence  from  the  state  of  Pennsylvania 
in  the  year  1891:  Bates  v.  Cullum,  177  Pa.  633;  Noonan 
V.  Pardee,  200  Pa.  474. 

The  cause  of  action  was  complete  when  Shaflfer  took 
the  lease  of  the  school  property  in  his  own  name  instead 
of  the  name  of  appellant,  and  the  former  was  then  a 
resident  of  Pennsylvania,  and  is  so  described  in  the  lease: 
Hunter  v.  Ry.  Co.,  33  Tex.  381;  Foot  v.  Edwards,  3 
Blatchford,  310;  Harden  v.  Crocker,  27  Mass.  383;  Still- 
man  v.  White  Rock  Mfg.  Co.,  3  Woodbury  &  Minot,  638; 
Bulwer's  Case,  7  Coke,  49;  Price  v.  Price,  156  Pa.  617; 
Weld  v.  Boston,  126  Mass.  166. 

Edwin  W.  Smith,  of  Reed,  Smith,  Shaw  &  Beal,  for  ap- 
pellee.—If  we  concede  that  Shaflfer  was  employed  by 
Ferguson  as  his  agent,  and  that  the  contract  of  employ- 
ment was  made  in  Pennsylvania,  the  breach  of  the  con- 
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tract,  that  is,  the  act  of  Shaffer  which  gave  any  right  of 
action  that  Ferguson  may  have  had,  was  in  Tennessee, 
and  the  cause  of  action  therefore  arose  in  that  state: 
Noonan  v.  Pardee,  200  Pa.  474;  Miller  v.  Hallock,  9 
Colorado,  551  (13  Pac.  Repr.  541);  Rodgers  v.  Mut. 
Endowment  Assn.,  17  S.  C.  406;  Shelby  Steel  Tube  Co. 
y.  Gun  Co.,  40  N.  Y.  Supp.  871;  Durham  v.  Spence, 
L.  R.  6  Ex.  Cas.  46;  Hibemia  Nat.  Bank  v.  Lacombe, 
84  N.  Y.  367. 

The  conversation  between  Lare  and  Shaffer  at  which 
Ferguson  was  not  present  is,  we  thuik,  of  no  value:  Gleim 
V.  Rise,  6  Watts,  44;  Kensington  Bank  v.  Patton,  14  Pa. 
479;  Shaeffer  v.  Hoffman,  113  Pa.  1;  Miller  v.  Baschore, 
83  Pa.  356. 

Opinion  by  Mr.  Justice  Moschzisker,  April  18, 1910: 

Hugh  Ferguson  presented  a  claim  against  the  estate 
of  Harvey  Lyman  Shaffer,  deceased.  It  was  disallowed 
on  two  groimds:  1.  InsuflBiciency  of  proof  to  sustain  the 
claim.  2.  The  bar  of  the  statute  of  limitations.  The 
matter  is  now  before  this  court  on  the  appeal  of  the 
claimant. 

In  the  year  1889  or  1890  Ferguson  had  been  in  Tennes- 
see looking  up  some  ore  properties.  He  returned  to  Pitts- 
burg and  made  an  arrangement  with  Shaffer  to  go  to 
Tennessee.  The  details  of  this  arrangement  are  not  shown, 
but  it  appears  that  Shaffer  was  to  secure  a  lease  of  a  min- 
eral property  known  as  "Ducktown  School  Lot."  Fer- 
guson was  to  advance  the  necessary  money,  and  after 
such  advances  were  paid  back  to  him,  he  and  Shaffer  were 
each  to  have  a  one-half  interest  in  the  lease.  Shaffer  went 
to  Tennessee,  and  secured  the  lease  in  his  own  name  on 
January  21,  1891.  Ferguson  was  dissatisfied  with  this, 
and  went  south  to  see  Shaffer.  They  had  a  meeting  in 
Tennessee  on  February  20,  1891,  and  Ferguson  then  and 
there  accepted  a  written  assignment  from  Shaffer  of  a 
one-half  interest  in  the  lease. 

A  corporation  was  organized  under  the  laws  of  Tennes- 
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see  called  the  Pittsburg  &  Tennessee  Copper  Company. 
Shaffer  and  Ferguson  were  two  of  the  incorporators,  and 
at  the  first  meeting,  held  in  Pittsburg,  June  23,  1891, 
a  resolution  was  passed  that  $50,000  in  stock  be  given 
to  Ferguson  and  Shaffer  for  this  leasehold.  At  this 
meeting  Ferguson  abused  Shaffer,  and  made  a  demand 
on  him  for  the  lease.  On  October  2,  1891,  Shaffer  as- 
signed his  one-half  interest  in  the  lease  to  the  Hiwasse 
Company  of  Boston,  through  one  Eager,  who  paid 
him  $10,000  as  a  consideration  for  the  assignment.  On 
February  19,  1892,  Ferguson  transferred  his  one-half 
interest  to  the  copper  company,  and  received  in  payment 
$25,000  of  the  capital  stock.  The  company  then  entered 
mto  negotiations  with  Shaffer  to  purchase  his  interest, 
and  decided  to  acquire  it  for  $12,500.  On  August  25, 
1892,  however,  Ferguson  purchased  the  interest  in  his 
own  name  for  $12,000,  and  secured  an  assignment  from 
the  Hiwasse  Company.  So  far  as  the  evidence  shows 
this  transaction  took  place  in  either  Boston  or  New  York. 
On  November  2,  1893,  Ferguson  assigned  this  interest 
to  the  copper  company,  and  received  $25,000  of  its  stock 
in  payment.  The  copper  company  subsequently  be- 
came insolvent. 

In  April  or  May  of  1906  Shaffer  came  to  Pittsburg 
and  met  Ferguson.  "Shaffer  walked  up  to  him,  ex- 
tended his  hand  and  said,  'Hugh,  oh,  let  by  gone  be  by 
gone.'  Ferguson  looked  up  with  a  very  angry  expres- 
sion coming  over  his  face,  and  quickly  said:  'If  that 
is  the  case,  you  had  better  pay  me  what  you  owe  me.' 
Shaffer  said:  'Hugh,  the  next  time  I  come  to  Pitts- 
burg we  will  take  up  our  Tennessee  matter,  and  I  will 
pay  you  what  you  are  out.'"  The  witness  Lare  who 
testified  to  this  occurrence  said  that  Shaffer  remarked  to 
him  "that  was  an  awful  cold  reception  the  old  man  gave 
me."  To  which  the  witness  replied:  "You  deserved  it." 
And  Shaffer  said:  "I  intend  to  take  that  matter  up  with 
him  [Ferguson]  and  settle  it  with  him." 

The  court  below  finds  that:  "Shaffer  was  a  native  of 
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Pittsburg  and  a  citizen  of  this  state  until  1890  or  1891, 
when  he  became  a  citizen  of  Georgia,  and  later  a  resident 
of  New  York;  he  frequently  was  in  Pittsburg;  but  there 
is  no  evidence  that  he  was  a  citizen  of  Pennsylvania  after 
that  time/' 

Ferguson  claimed  $12,500,  the  amount  paid  by  him 
to  acquire  the  interest  in  the  lease  that  Shaffer  had  as- 
signed to  the  Hiwasse  Company,  with  an  alternative 
claim  of  $10,000,  the  amount  which  Shaffer  received 
from  Eager  when  he  sold  the  interest  to  the  Hiwasse 
Company;  on  the  theory  that  Shaffer  had  been  guilty 
of  a  breach  of  contract  when  he  took  the  whole  lease  in 
his  own  name,  or  of  a  breach  of  trust  when  he  sold  the 
one-half  interest  to  the  Hiwasse  Company.  We  are  of 
opinion  that  the  claims  were  obviously  stale  and  barred  by 
the  statute  of  limitations. 

But  the  appellant  contends  that  they  were  saved 
from  the  bar  of  the  statute  by  the  Act  of  May  22,  1895, 
P.  L.  112,  to  the  effect  ''that  in  all  civil  suits  and  actions 
in  which  the  cause  of  action  shall  arise  in  this  state,  the 
defendant  or  defendants  in  such  suit  or  action,  who  shall 
have  become  nonresidents  of  the  state  after  said  cause 
of  action  shall  have  arisen,  shall  not  have  the  benefit  of 
the  statute  of  this  state."  If  Shaffer  was  guilty  of  bad 
faith  toward  Ferguson,  the  breach  which  gave  rise  to  the 
right  of  action,  whether  it  was  in  wrongfully  taking  the 
lease  in  his  own  name  in  January,  1891,  or  in  the  sale  of 
his  interest  to  an  outsider  in  October,  1891,  occurred 
outside  of  the  state  of  Pennsylvania.  "A  cause  of  ac- 
tion is  that  which  produces  or  affects  the  results  com- 
plained of:"  Noonan  v.  Pardee,  200  Pa.  474.  The  phrase 
"cause  of  action"  as  used  in  the  statutes  fixing  the  jiuis- 
diction  of  the  courts  according  to  where  the  cause  of  ac- 
tion arises,  means  that  which  creates  the  necessity  for 
bringing  the  action.  It  arises  when  that  is  not  done 
which  should  have  been  done,  or  that  is  done,  which 
should  not  be  done:  Durham  v.  Spence,  L.  R.  6  Ex.  Cas. 
46;  Hibemia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367.    The 
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cause  of  action  having  arisen  outside  of  the  state,  the 
present  case  does  not  fall  within  the  act  of  1895. 

On  the  question  of  the  acknowledgment  of  the  debt, 
the  trial  judge  states:  ''It  does  not  appear  that  this  claim 
was  the  subject  of  the  conversation  between  Shaffer, 
Lare  and  Ferguson  in  1905,  or  1906;  a  settlement  was 
mentioned;  but  of  what?  A  promise  to  pay  Ferguson 
what  he  was  out,  or  to  settle  with  him,  is  far  from  a 
promise  to  pay  Ferguson  $12,500  with  interest  for  eighteen 
years.  The  long  lapse  of  time  would  seem  to  exclude  the 
claim  as  presented  as  the  subject  of  this  conversation.  .  .  . 
Ferguson  had  abundant  opportimity  to  enforce  his  de- 
mand against  Shaffer;  the  latter  had  become  a  man  of 
wealth;  he  was  frequently  in  Pittsburg,  and  was  easily 
found  in  New  York.  .  .  .  Finally,  this  claim  is  within 
the  class  subject  to  the  closest  scrutiny  because  of  its  age 
and  the  attendant  circumstances.  It  is  especially  in  that 
class  of  claims  which  requires  the  claimant  to  proceed 
with  diligence  against  his  alleged  debtor  living,  and  not 
to  wait  imtil  his  opponent's  lips  are  sealed."  This  is  a 
correct  view  of  the  case.  The  words  used  by  Mr.  Jus- 
tice Gordon  in  Miller  v.  Baschore,  83  Pa.  356,  are  ap- 
plicable here:  "The  evidence  was  not  suflBcient  to  relieve 
the  claim  from  the  effect  of  the  statute  of  limitations. 
In  €)rder  to  effect  such  a  result  there  must  be  a  clear  and 
deinite  acknowledgment  of  the  debt,  a  specification  of 
the  amount  due  or  a  reference  to  something  from  which 
sucl  amount  can  be  definitely  and  certainly  ascertained, 
and  an  unequivocal  promise  to  pay.  In  the  case  under 
consideration  the  acknowledgment  and  undertaking  of 
the  defendant  lack  these  essential  characteristics."  In 
Glenn  v.  Rise,  6  Watts,  44,  the  plaintiff  sent  a  messenger 
to  the  defendant  to  inquire  about  the  collection  of  the 
debt.  The  defendant  said  that  the  plaintiff  need  not 
trouble  himself,  "that  he  would  be  down  and  settle  with 
Wm."  We  held:  "There  was  nothing  improbable  in 
supposing  that  a  man  who  says  he  will  come  down  and 
settle,  believes  that  there  is  nothing  due  by  him,  and  had 
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no  idea  that  he  was  admitting  himself  to  be  in  debt. 
The  acknowledgment  must  go  to  the  fact  that  the  debt 
is  still  due."  In  Kensington  Bank  v.  Patton,  14  Pa.  479, 
we  said : "  The  promise  to  pay  must  not  be  vague,  shadowy 
and  uncertain;  it  must  be  plain,  unambiguous  and  ex- 
press, and  such  as  to  preclude  hesitation  and  doubt;'' 
and  in  Schaeflfer  v.  Hoffman,  113  Pa.  1:  ''The  decisions 
of  this  court  apply  very  strict  rules  to  acknowledgments 
to  take  a  case  out  of  the  statute  of  limitations.  We  mean 
to  adhere  to  them  in  letter  and  spirit."  The  acknowledg- 
ment depended  upon  was  not  sufficient  under  the  au- 
thorities to  toll  the  statute. 

The  assignments  of  error  are  overruled,  and  the  decree 
is  affirmed  at  the  cost  of  the  appellant. 


Showell  V.  Barr,  Appellant. 

Promissory  notes — Affidaml  of  defense — Failure  of  consideraiion. 

1.  In  an  action  upon  promissory  notes  where  the  plaintiff  is  the 
indorsee  of  the  payee  and  took  the  notes  after  maturity^  and  the  state- 
ment does  not  aver  that  the  plaintiff  is  a  holder  in  good  faith  and  for 
value,  and  that  at  the  time  the  notes  were  negotiated  he  had  no  notice 
of  any  infirmity  in  the  instrument,  an  affidavit  of  defense  is  sufficient 
which  avers  failure  of  consideration  caused  by  certain  acts  of  the  payee 
in  violation  of  his  express  agreement  inducing  the  execution  of  the 
notes,  and  that  the  notes  were  "  put  into  the  hands  of  plaintiff  under 
a  collusive  arrangement  to  assist  the  payee  in  collecting  them  contrary 
to  the  defendant's  rights." 

Promissory  notes — Patent  rights — Corporations — Act  of  April  12, 1872, 
P.  L.  60. 

2.  Promissory  notes  given  in  payment  for  the  stock  of  a  corporation 
to  which  the  payee  of  the  notes  has  assigned  patent  rights,  are  not 
within  the  contemplation  of  the  Act  of  April  12,  1872,  P.  L.  60. 

Argued  March  21,  1910.  Appeal,  No.  379,  Jan.  T., 
1910,  by  defendant,  from  order  of  C.  P.  No.  1,  Phila. 
Co.,  Sept.  T.,  1909,  No.  2,452,  making  absolute  rule  for 
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judgment  for  want  of  a  sufficient  affidavit  of  defence  in 
case  of  E.  B.  Showell  et  al.,  trading  as  Sliowell,  Fryer  & 
Company,  v.  J.  H.  C.  Barr.    Before  Fell,  C.  J.,  Mss- 

TREZAT,    POTTBB,    ElKIN    and    MOSCHZISKSR,    JJ.       Re« 

versed. 

Assumpsit  on  promissory  notes. 

The  notes  in  suit  were  two  collateral  promissory  notes 
each  for  $1,250.  The  plaintiffs  were  the  indorsees  of  the 
payee.    The  defendant  was  the  maker. 

In  addition  to  the  facts  set  forth  in  the  opinion  of  the 
Supreme  Court  it  appeared  from  the  affidavit  of  defense 
that  the  notes  in  suit  were  given  in  pajrment  for  the  stock 
of  a  corporation  to  which  Harry  F.  Hall,  the  payee,  had 
assigned  certain  patents.  The  court  made  absolute  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court. 

C.  Oscar  Beasley,  for  appellant. — ^Agreements  and  con- 
ditions made  at  the  time  a  note  is  delivered,  which  agree- 
ments and  conditions  are  violated  by  the  payee,  should 
cause  the  case  to  go  to  a  jury:  Growler  Copper  Co.  v. 
Teti,  221  Pa.  36. 

The  notes  in  suit  are  not  recoverable  on  by  plaintiffs, 
because  they  have  not  the  words  "Given  for  a  Patent 
Right"  written  across  their  face  as  required  by  the  Act 
of  April  12,  1872,  P.  L.  60:  Northern  Securities  Co.  v. 
U.  S.,  193  U.  a  197  (24  Sup.  Ct.  Repr.  436);  Hunter  v. 
Henninger,  93  Pa.  375;  Horstmann  v.  Zimmerman,  4 
Atl.  Repr.  171;  Kinney  v.  Citizens'  B.  &  L.  Assn.,  37 
Pa.  Superior  Ct.  425. 

Bernard  F.  Owens,  with  him  Joseph  Levy,  for  appellees. 

Opinion  by  Mr.  Justice  Mestrezat,  April  18,  1910: 

This  is  an  action  of  assumpsit  brought  by  the  holder 

against  the  maker  to  recover  the  debt  and  interest  al- 
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leged  to  be  due  on  two  promissory  notes.  The  learned 
court  below  entered  judgment  for  want  of  a  sufiScient 
aflSdavit  of  defense,  and  the  defendant  has  taken  this 
appeal. 

We  do  not  think  this  is  a  case  for  smnmary  judgment. 
The  plaintiff  is  the  indorsee  of  the  payee  and  took  the 
notes  after  maturity.  The  statement  does  not  aver  that 
the  plaintiflf  is  a  holder  in  good  faith  and  for  value,  and 
that  at  the  time  the  notes  were  negotiated  he  had  no 
notice  of  any  infirmity  in  the  instrument.  The  aflSdavit 
of  defense  avers  failure  of  consideration,  caused  by  cer- 
tain acts  and  conduct  of  the  payee  in  violation  of  his  ex- 
press agreement  inducing  the  execution  of  the  notes. 
The  defendant  further  avers  that  after  the  maturity  of 
the  notes  in  suit  they  were  ''put  into  the  hands  of  plain- 
tiffs under  a  collusive  arrangement  to  assist  said  Hall 
(payee)  in  collecting  said  notes  contrary  to  the  defend- 
ant's rights."  While  the  affidavit  certainly  lacks  clear- 
ness and  conciseness,  we  think,  imder  the  pleadings,  it  is 
sufficient  to  send  the  case  to  a  jury  so  that  the  issue  may 
be  determined  after  a  full  development  of  all  the  facts. 
The  notes  were  not  given  for  a  patent  right  within  con- 
templation of  the  Act  of  April  12,  1872,  P.  L.  60,  and  the 
averment  in  the  affidavit  in  reference  thereto  is  without 
merit  as  a  defense. 

The  judgment  is  reversed  with  a  procedendo. 


Scheel,  Appellant,  v.  German-American  Insurance 

Company. 

Insurance — Fire  insurance — Cancellation — Notice — Substitution. 

1.  A  policy  of  fire  insurance  is  a  contract  of  indemnity,  and  unless 
it  is  canceled  by  mutual  consent,  or  the  policy  provides  that  it  may 
be  terminated  on  the  option  of  the  parties  and  is  so  terminated,  it  will 
continue  in  force  for  the  term  for  which  it  was  written.  If  the  right  to 
terminate  is  reserved  in  the  policy,  the  conditions  upon  which  it  is  to 
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be  exercised  must  be  strictly  complied  with ;  and  if  a  certain  number  of 
days  is  required  to  intervene  before  the  notice  to  cancel  is  to  take 
effect,  the  policy  will  still  be  in  force  and  cancellation  will  not  become 
effective  until  the  expiration  of  the  time  named  in  the  notice. 

2.  If  the  insurance  company  allege  as  a  defense  in  an  action  on  its 
lK)licy  that  the  assured  has  waived  a  five  days'  notice  of  cancellation, 
or  that  he  has  replaced  the  policy  by  another  policy  and  thereby  re- 
lieved the  company  from  liability,  it  is  incumbent  upon  the  company 
to  aver  in  its  idBdavit  of  defense  and  prove  on  the  trial,  not  only  that 
such  was  the  intention  of  the  assured  but  that  his  intention  was  carried 
out  with  his  consent  and  by  his  agreement  with  the  company. 

3.  The  mere  procurement  of  another  policy  on  the  same  property 
and  for  the  same  amount  after  the  notice  and  within  the  five-day 
limit  does  not  disclose  an  mtention  on  the  part  of  the  assured  to  cancel 
the  earlier  policy  or  to  relieve  the  company  from  liability  thereon ;  and 
in  order  that  it  may  have  such  effect,  the  company  must  aver  and  prove 
that  the  assured  consented  and  agreed  to  the  cancellation  and  the 
substitution  of  the  later  for  the  earlier  policy. 

4.  A  fire  insurance  policy  contained  a  provision  permitting  the 
insurance  company  to  cancel  the  poUcy  on  five  days'  notice.  The 
company  gave  a  notice  on  November  7.  The  insured  immediately 
took  out  a  policy  in  another  company  without  any  notice  to,  or  arrange- 
ment with,  the  first  company.  The  property  was  destroyed  by  fire  on 
November  11.  Hdd^  that  the  first  company  was  bound  to  bear  its 
ratable  share  of  the  loss. 

Argued  March  22,  1910.  Appeal,  No.  46,  Jan.  T., 
1910,  by  plaintiflF,  from  order  of  C.  P.  No.  2,  Phila.  Co., 
March  T.,  1909,  No.  3,288,  discharging  rule  for  judgment 
for  want  of  a  suflBcient  affidavit  of  defense  in  case  of 
Richard  Oscar  Scheel  v.  Gterman-American  Insurance 
Company.  Before  Fell,  C.  J.,  Mestrezat,  Potter, 
EiiKiN  and  Moschzisker,  JJ.    Reversed. 

Assumpsit  on  a  poUcy  of  fire  insurance. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned  was  order  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 
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James  S.  Alcorn^  of  Akom  &  Herahey^  and  Frank  R. 
ShaUuck,  with  them  David  W.  HoffmaUy  for  appellant. — 
It  is  well  settled  in  Pennsylvania  and  other  jurisdictions 
that  where  five  days'  notice  of  cancellation  is  given  by 
the  insurer  the  insurance  continues  ip  force  until  the  ex- 
piration of  the  five  days,  unless  the  insured  agrees  to  waive 
the  five  days'  notice  or  accepts  the  cancellation  and 
thereby  relieves  the  company:  Penn  Plate  Glass  Co.  v. 
Spring  Garden  Ins.  Co.,  189  Pa.  255;  Baldwin  v.  Penna. 
Fire  Ins.  Co.,  206  Pa.  248;  Mauk  v.  Commercial  Union 
Assur.  Co.,  7  Pa.  Superior  Ct.  633;  Lancashire  Ins.  Co.  v. 
Nill  et  al.,  114  Pa.  248;  Wicks  v.  Scottish  Union  &  Na- 
tional Ins.  Co.,  107  Wis.  606  (83  N.  W.  Repr.  481); 
Rothschild  v.  Ins.  Co.,  74  Mo.' 41;  Phila.  Linen  Co.  v. 
Manhattan  Fire  Ins.  Co.,  8  Pa.  Dist.  Rep.  261. 

If  the  policy  prescribed  a  certain  method  for  exercising 
the  reserved  right  of  cancellation  by  the  copapany,  this 
method  must  be  followed,  unless  the  insured  waives  the 
requirement:  Baldwin  v.  Penna.  Fire  Ins.  Co.,  206  Pa. 
248;  Lancashire  Ins.  Co.  v.  NiU,  114  Pa.  248;  Kerr  v. 
Milwaukee  Mechanics'  Ins.  Co.,  117  Fed.  Repr.  442; 
Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  Repr.  723;  White  v. 
Corlies,  46  N.  Y.  467;  Partridge  v.  Milwaukee  Mechan- 
ics' Ins.  Co.,  13  N.  Y.  App.  Div.  519;  Quong  Lue  Sing  v. 
Nevada  Assur.  Corp.,  86  Cal.  566  (25  Pac.  Repr.  58); 
Globe  &  Rutger's  Fire  Ins.  Co.  v.  Mfg.  Co.,  128  111. 
App.  262;  Home  Ins.  Co.  v.  Lumber  Co.,  55  S.  E.  Repr. 
(Ga.)  11. 

George  P.  Rich^  for  appellee. — ^The  case  was  for  the  jury: 
Amfeld  v.  Guardian  Assur.  Co.,  172  Pa.  605;  Springer  v. 
Assur.  Corp.,  33  N.  Y.  St.  Repr.  543;  Beirmeister  v.  Fire 
Ins.  Co.,  39  N.  Y.  St.  Repr.  741. 

Opinion  by  Mr.  Justice  Mestrezat,  April  18,  1910: 
This  is  an  action  of  assumpsit  on  a  fire  insurance 
policy.     The  court  discharged  a  rule  for  judgment  for 
want  of  a  suflScient  affidavit  of  defense,  and  the  plain- 
tiff has  taken  this  appeal. 
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The  statement  avers  substantially  as  follows:  That 
on  or  about  October  27,  1908,  the  German-American  In- 
surance Company,  the  defendant,  issued  its  policy  of 
insurance  to  plaintiff  in  the  sum  of  $2,500,  covering  a 
loss  on  certain  machinery  and  other  property  on  premises 
situate  at  Forty-eighth  street  and  Parkside  avenue, 
Philadelphia;  that  on  November  11,  1908,  a  fire  occurred 
on  the  premises  causing  the  total  destruction  of  the  prop- 
erty insured,  and  the  loss  sustained  by  plaintiff  was 
S5,508.51;  that  at  the  time  of  the  fire  there  were  two 
other  policies  of  fire  insiurance,  issued  by  other  com- 
panies, in  force  on  the  same  property  in  the  sum  of  $2,500 
each,  making  a  total  insurance  of  $7,500  in  force  at  the 
time  of  the  fire,  including  defendant's  policy;  that  the 
proportion  of  the  loss  for  which  the  defendant  is  liable 
under  its  policy  is  the  sum  of  $1,835.17,  to  recover  which 
this  action  was  brought. 

The  afiSdavit  of  defense  admits  the  issuance  of  the 
policy,  but  avers  substantially  as  follows:  That  on  No- 
vember 7,  1908,  the  defendant  company  gave  plaintiff 
five  days'  notice  of  its  intention  to  cancel  the  policy; 
that,  after  the  notice  and  before  the  loss,  the  plaintiff 
procured  a  policy  for  $2,500  in  the  Hartford  Fire  In- 
surance Company  with  the  intention  that  it  should  be  a 
substitute  for  the  defendant's  policy  and  was  not  for 
the  purpose  of  increasing  his  insurance  beyond  $5,000, 
and  as  a  result  of  such  action  the  defendant's  policy 
thereby  became  canceled  and  the  risk  was  at  an  end. 

The  policy  issued  by  the  defendant  to  the  plaintiff  con- 
tains the  following  stipulation:  ''This  policy  shall  be 
canceled  at  any  time  at  the  request  of  the  insured;  or  by 
the  company  by  giving  five  days'  notice  of  such  cancel- 
lation." Pursuant  to  this  provision  of  the  policy,  the  de- 
fendant, on  November  7,  1908,  gave  the  plaintiff  a  "five 
days'  formal  notice  of  its  intention  to  cancel  policy 
No.  73,317,  issued  to  you  for  $2,500,"  and  concluded  the 
notice  as  follows:  "Please  take  special  notice  that  all 
liability  of  said  insurance  company  under  said  poUcy  will 
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absolutely  cease  on  the  expiration  of  this  notice  unless 
surrender  thereof  to  said  company  be  sooner  made." 
The  defendant's  policy  was  for  the  term  of  one  year  from 
October  26,  1908.  The  Hartford  Fire  Insurance  Com- 
pany issued  its  binder  to  the  plaintiff  for  a  $2,500  policy 
on  November  10,  1908.  The  fire  occurred  on  Novem- 
ber 11,  1908,  and  the  plaintiff  collected  from  the  Hart- 
ford company  its  pro  rata  share  of  the  loss. 

The  position  of  the  defendant  company,  as  stated  in 
its  brief,  is  that  when  the  plaintiff  received  notice  of  the 
intended  cancellation  of  the  policy  and  promptly  applied 
for  and  obtained  a  policy  in  the  same  amount  in  the 
Hartford  company,  his  purpose  was  not  to  increase  his 
line  of  insurance  from  $5,000  to  $7,500  but  to  accept  the 
cancellation,  waive  the  full  time  limit  of  five  days,  and 
substitute  in  place  of  the  defendant's  policy  the  Hartford 
company's  policy  as  a  reinsurance;  and  that  when  he 
subsequently  collected  from  the  Hartford  company  its 
pro  rata  of  the  loss  by  fire,  which  occurred  within  the 
five  days,  he  could  not,  while  thus  accepting  and  receiv- 
ing the  benefit  of  that  policy,  hold  the  defendant  com- 
pany, for  whose  policy  the  Hartford  company's  policy 
was  a  substitute,  also  liable. 

We  think  the  afiSdavit  of  defense  is  insufficient,  and 
that  the  court  below  erred  in  not  entering  judgment 
against  the  defendant.  A  policy  of  fire  insurance  is  a 
contract  of  indemnity,  and  unless  it  is  canceled  by  mutual 
consent,  or  the  policy  provides  that  it  may  be  terminated 
on  the  option  of  the  parties  and  is  so  terminated,  it  will 
continue  in  force  for  the  term  for  which  it  was  written. 
If  the  right  to  terminate  is  reserved  in  the  policy,  the 
conditions  upon  which  it  is  to  be  exercised  must  be 
strictly  complied  with;  and  if  a  certain  number  of  days  is 
required  to  intervene  before  the  notice  to  cancel  is  to  take 
effect,  the  policy  will  still  be  in  force  and  cancellation 
will  not  become  effective  until  the  expiration  of  the  time 
named  in  the  notice.  If  the  insiurance  company  allege 
as  a  defense  in  an  action  on  its  policy  that  the  assured 
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has  waived  the  five  days'  notice,  or  that  he  has  replaced 
the  policy  by  another  policy  and  thereby  relieved  the 
comi>any  from  liability,  it  is  incumbent  upon  the  com- 
pany to  aver  in  its  afiSdavit  of  defense  and  prove  on  the 
trial,  not  only  that  such  was  the  intention  of  the  assured 
but  that  his  intention  was  carried  out  with  his  consent 
aad  by  his  agreement  with  the  company.    In  other  words, 
tiae  mere  procurement  of  another  policy  on  the  same 
property  and  for  the  same  amount  after  the  notice  and 
^tbin  the  five-day  limit  does  not  disclose  an  intention 
on  the  part  of  the  assured  to  cancel  the  earlier  policy  or 
to  relieve  the  company  from  liability  thereon;  and  in 
order  that  it  may  have  such  effect,  the  company  must 
aver  and  prove  that  the  assured  consented  and  agreed  to 
the  cancellation  and  the  substitution  of  the  later  for  the 
earlier  policy. 

The  policy  on  which  this  suit  was  brought,  as  noted 
above,  gave  either  party  the  right  to  cancel  it  on  five 
days'  notice.    Such  notice  was  given  by  the  company, 
and  it  specifically  declared  ''that  all  liability  of  said  in- 
surance company  under  said  policy  will  absolutely  cease 
on  the  expiration  of  this  notice  unless  surrender  thereof 
to  said  company  be  sooner  made.''     The  policy,  there- 
fore, remained  in  force  imtil  the  expiration  of  the  five 
days  unless  it  was  sooner  surrendered  to  the  company, 
ft  is  not  averred  in  the  aflBdavit  that  the  policy  was  sur- 
rendered to  the  company  within  the  five  days,  nor  that 
^e  defendant  had  any  knowledge  prior  to  the  fire  or  to 
the  expiration  of  the  five  days  that  the  plaintiff  had  pro- 
^^^^  insurance  in  the  Hartford  company,  nor  that  there 
was  any  written  or  oral  agreement  between  the  parties 
that  the  policy  was  or  should  be  canceled  or  the  company 
was  or  should  be  relieved  from  liability  thereimder,  nor 
that  the  company  had  any  knowledge  of  the  purpose  or 
nitention  of  the  plaintiff  in  procuring  the  Hartfo.rd  policy 
to  cancel  defendant's  policy  or  to  substitute  the  Hart- 
ford policy  for  it.     There  is  no  provision  in  the  policy 
that  it  should  be  canceled  if  insurance  for  a  like  amount 
Vol.  ccxxvih— 4 
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was  taken  out  in  another  company,  nor  that  such  in- 
surance should  be  a  substitute  for  the  defendant's  policy 
and  relieve  the  defendant  from  liability  thereon.  The 
liability  on  the  policy,  therefore,  continued  imtil  the  ex- 
piration of  the  term  for  which  it  was  written,  unless  the 
policy  was  canceled  in  pursuance  of  the  five  days'  written 
notice  or  by  the  mutual  consent  of  the  parties.  As  the 
defense  rests  solely  upon  the  allegation  that  the  policy 
was  canceled  by  the  substitution  of  the  Hartford  company 
policy  for  a  like  sum,  the  defendant  must  aver  and  siiow, 
not  only  that  the  assured  intended  to,  but  did  procure 
from  the  Hartford  company  a  policy,  substitute  it  for 
the  defendant's  policy,  and  consent  or  agree  that  the 
substituted  policy  should  take  the  place  of  the  defend- 
ant's policy  and  thereby  relieve  the  defendant  from  lia- 
bility on  its  policy.  Conceding  that  it  was  the  intention 
of  the  plaintiff  to  limit  his  insurance  on  the  property  to 
$5,000  and  that  he  had  so  instructed  his  agent,  the  fact 
that  the  latter  procured  $2,500  in  the  Hartford  company 
which,  in  addition  to  the  two  other  policies  on  the  prop- 
erty aggregating  $5,000,  carried  the  plaintiff  beyond  the 
limit  of  $5,000,  did  not  cancel  or  avoid  the  defendant's 
policy.  Before  it  could  have  that  effect,  the  intention  to 
substitute  must  become  effective  by  the  plaintiff's  agree- 
ment with  the  defendant  company.  If,  notwithstanding 
the  intention  of  the  plaintiff  to  limit  his  insurance  to 
$5,000,  his  agent  without  his  principal's  authority  had 
taken  out  two  policies  of  insurance  each  in  the  sum  of 
$5,000,  making  a  total  of  $10,000  on  the  property,  it 
would  hardly  be  pretended  that  as  between  the  plaintiff 
and  the  insurance  company  the  former's  intention  would 
avoid  or  cancel  one  of  the  policies.  The  plaintiff  could 
have  recourse  to  his  agent  for  violating  his  instructions, 
but  the  insurance  company  could  not  defend  against  an 
action  on  the  policy  for  a  loss  which  occurred  during  its 
life.  The  intention  of  the  assured,  disclosed  or  undis- 
closed, cannot  hasten  the  expiration  of  the  policy  or  re- 
lease the   defendant  from   its   covenants   therein   until 
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such  intention  has  been  carried  into  effect  by  the  can* 
cellation  or  surrender  of  the  policy  by  the  assured  in 
compliance  with  the  defendant's  notice. 

The  defendant  relies  on  the  case  of  Amf eld  v.  Guardian 
Assurance  Co.,  172  Pa.  605.  There  is,  however,  a  clear 
distinction  between  the  cases.  There,  the  five  days'  no- 
tice was  given  and  within  that  time  another  policy  was 
substituted  for  the  original  policy  by  express  agreement 
of  the  parties.  When  the  notice  was  given,  the  plaintiff's 
agent  replied  that  he  "would  take  notice  and  replace  it 
as  soon  as  possible.''  The  agent  procured  another  policy 
to  replace  the  one  directed  to  be  canceled.  The  com- 
pany's agent  thereafter  and  before  the  fire  inquired  of  the 
plaintiff's  agent  whether  the  latter  had  replaced  the  risk, 
and  said:  "It  is  distinctly  imderstood  the  Guardian 
[Assurance  Company]  is  relieved."  The  plaintiff's  agent 
replied:  "The  Guardian  is  relieved."  In  the  opinion, 
Mr.  Justice  De.\n  says  (p.  608):  "Was  there  a  substitu- 
tion of  the  liability  of  a  third  party  for  that  of  the  de- 
fendants, by  the  consent  of  the  plaintiffs,  defendants, 
and  the  third  party?  Defendants'  contract  was  one  of 
indemnity  in  a  fixed  amount  against  loss  by  fire  on  cer- 
tain goods;  a  third  party,  the  Queen  Insurance  Company, 
took  its  place  and  indemnified  plaintiffs  against  pre- 
cisely the  same  loss,  in  the  same  amount,  on  same  goods, 
then  stood  by  its  contract,  and  paid  the  loss.  This  was 
a  complete  and  effectual  substitution  of  another  insurer 
in  place  of  defendants.  And  this  was  by  the  consent  of 
all  parties  interested." 

It  is  conceded  that  the  defendant  would  be  liable  on 
its  policy  if  the  assured  had  not  taken  out  the  Hartford 
company  policy.  There  is  no  averment  in  the  affidavit 
of  defense  that  the  latter  policy  was  to  take  the  place 
^d  be  a  substitute  for  the  defendant's  policy  "by  the 
^nsent  of  the  plaintiffs,  defendants,  and  the  third 
party.'*  Unquestionably  such  agreement  on  the  part 
of  the  plaintiff  would  relieve  the  defendant  from  liability 
^^  its  policy.    That  was  the  Amfeld  case,  but  there  are 
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no  facts  averred  in  the  affidavit  which  would  warrant 
the  conclusion  of  the  existence  of  any  such  agreement  be- 
tween the  plaintiff  and  the  defendant  company  in  this 
case. 

The  order  of  the  court  below  is  reversed,  the  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  is 
made  absolute,  and  judgment  is  entered  for  the  plaintiff 
against  the  defendant,  the  amoimt  to  be  liquidated  by 
the  prothonotary  of  the  common  pleas. 


Fidelity  Trust  Company,  Appellant,  v.  Bobloski. 

WUh — Construction — Gift  to  widow — Remarriage — Defeasible  estate 
in  fee. 

1.  In  case  of  doubt  the  construction  of  a  will  should  be  in  favor  of 
the  first  rather  than  of  the  second  taker;  of  a  general  or  primary  intent 
rather  than  of  a  particular  or  secondary  one ;  and  where  a  devisee  is 
subjected  to  a  charge  or  burden  doubts  as  to  the  (juantum  of  the  estate 
should  be  resolved  in  his  favor. 

2.  An  indefinite  devise  coupled  with  a  charge  on  the  devisee  passes 
a  fee. 

3.  Testator  by  his  will  provided  as  follows :  *'  I.  Fully  convinced,  that 
my  wife  is  able  as  well  as  willing,  after  my  decease  to  instruct  and 
educate  our  children,  and  to  take  care  and  administer  our  joint  prop- 
erty, just  as  good  as  if  I  was  still  living  I  wish  and  direct  that  my  said 
wife  shall  take  possession  and  enjoy  and  administrate  for  the  time  that 
she  remain  a  widow  all  of  my  real  and  personal  estate  and  effects.  .  .  . 
I  wish  and  direct  that  my  said  wife  shall  assist  to  the  best  of  her  ability, 
our  children,  when  they  l^ecome  of  age,  to  procure  the  ways  and  means 
best  adapted  for  their  future  welfare  and  jwsition  to  secure  their  own 
means.  ...  At  and  of  the  event  of  my  said  wife  again  becoming 
married,  all  my  real  and  personal  estate  shall  be  divided  between  her- 
self and  our  children,  according  to  the  laws  of  this  commonwealth.  .  .  . 
To  assist  my  wife  in  the  execution  of  my  real  and  personal  estate  as 
well  as  in  the  execution  of  my  last  will  and  testament,  I  herewith 
appoint  herself"  and  two  other  persons  named,  as  executors.  Held, 
that  the  widow  took  a  defeasible  fee,  which  upon  her  death  without 
remarriage  became  a  fee  absolute. 
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Argued  March  23,  1910.  Appeal,  No.  63,  Jan.  T.,  1910, 
by  plaintiflf,  from  judgment  of  C.  P.  No.  5,  Phila.  Co., 
Sept.  T.,  1909,  No.  4,596,  for  defendant  on  case  stated  in 
suit  of  Fidelity  Trust  Company,  Committee  of  the  Es- 
tate of  Maria  Louisa  Hoffman,  v.  Moses  Bobloski.  Be- 
fore Brown,  Mbstrezat,  Potter,  Elkin  and  Mosch- 
ziSKER,  JJ.    Affirmed. 

Case  stated  in  amicable  action  of  ejectment.  Before 
Martin,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned  was  in  entering  judgment  for  defendant 
on  the  case  stated. 

H.  Gordon  McCouchy  with  him  George  S.  Munson^  for 
appellant,  cited:  Redding  v.  Rice,  171  Pa.  301;  Dren- 
nan's  App.,  118  Pa.  176;  Kane's  Est.,  185  Pa.  544;  Walker 
V.  Quigg,  6  Watts,  87;  Long  v.  Paul,  127  Pa.  456. 

John  Marshall  Gest,  for  appellee,  cited:  Campbell  v. 
Carson,  12  S.  &  R.  54;  Kiefel  v.  Keppler,  173  Pa.  181 
Witmer  v.  Delone,  225  Pa.  450;  Presbjrterian  Church  v 
Disbrow,  52  Pa.  219;  Lee  v.  Stephens,  2  Shower,  49 
Jackson's  Est.,  179  Pa.  77;  Lloyd  v.  Jackson,  L.  R.  1  Q. 
B.  Cases,  571;  Pickwell  v.  Spencer,  L.  R.  7  Exch.  105 
s.  c,  L.  R.  6  Exch.  190;  Morrison  v.  Semple,  6  Binn.  94 
CrodQT  V.  Dodds,  87  Pa.  359;  Cooper  v.  Pogue,  92  Pa. 
264;  Rohrbach  v.  Sanders,  212  Pa.  636;  Koble  v.  Ben- 
nett, 40  Pa.  Superior  Ct.  79;  Scott  v.  Murray,  2i8  Pa. 
186. 

Opinion  BY  Mr.  Justice  Moschzisker,  April  18, 1910: 

The  only  question  raised  by  this  appeal  concerns  the 

quantum  of  the  estate  taken  by  the  widow  under  the 

following  will:  '*I.  Fully  convinced,  that  my  wife  Philip- 

pina  (nee  Doll)  is  able  as  well  as  willing,  after  my  de- 
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cease  to  instruct  and  educate  our  children  and  to  take 
care  and  administer  our  joint  property,  just  as  good  as 
if  I  was  still  living  I  wish  and  direct  that  my  said  wife 
shall  take  possession  and  enjoy  and  administrate  for 
the  time  that  she  remains  a  widow  all  of  my  real  and  per- 
sonal estate  and  effects  including  the  shares  of  the  dif- 
ferent Building  Associations  to  which  I  do  belong  or 
might  hereafter  belong,  Subject  however  to  the  condition 
that  she  shall  not  sell,  dispose  of  or  contract  any  debt  or 
liabilities  of  and  on  any  of  my  said  Real  estate  or  city 
loan  without  the  consent  of  Executors  hereinafter  named. 
II.  I  wish  and  direct  that  my  said  wife  shall  assist  to  the 
best  of  her  ability,  our  children,  when  they  become  of 
age,  to  procure  the  ways  and  means  best  adapted  for 
their  future  welfare  and  position  to  secxu^  their  own 
means.  III.  At  and  of  the  event  of  my  said  wife  again 
becoming  married,  all  my  real  and  personal  estate  shall 
be  divided  between  herself  and  our  children,  according 
to  the  laws  of  this  conmionwealth,  and  a  guardian  shall 
be  appointed  for  such  of  our  children  as  are  then  not  of 
age.  IV.  To  assist  my  wife  in  the  execution  of  my  real 
and  personal  estate  as  well  as  in  the  execution  of  my  last 
will  and  Testament,  I  herewith  appoint  herself,  Peter 
Kohlhas  and  my  brother  P.  C.  Hoffman  all  of  the  City 
of  Philadelphia  State  of  Pennsylvania  as  Executors  of 
and  to  this  my  last  will  and  testament.''  The  testator, 
Jacob  Hoffman,  died  seized  of  certain  real  estate.  The 
court  below  held  that  the  widow  took  a  fee  in  this  real 
estate  defeasible  upon  her  remarriage.  The  question  is 
not  entirely  free  from  doubt,  but  we  are  convinced  that 
this  is  the  correct  interpretation  of  the  will. 

In  case  of  doubt  the  construction  of  a  will  should  be 
in  favor  of  the  first  rather  than  of  the  second  taker;  of  a 
general  or  primary  intent  rather  than  of  a  particular  or 
secondary  one;  and  where  a  devisee  is  subjected  to  a  charge 
or  biu*den,  doubts  as  to  the  quantum  of  the  estate  should 
be  resolved  in  his  favor:  Jackson's  Est.,  179  Pa.  77. 

The  testator  refers  to  the  estate  as  *'our  joint  prop- 
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erty/'  and  shows  an  intention  to  substitute  his  wife  for 
himself  in  relation  thereto.     She  appears  the  first  and 
principal  object  of  his  bounty,  and  his  general  or  primary 
intent  seems  to  be  to  give  her  the  property  as  he  had  it, 
trusting  her  to  take  care  of  their  children.    His  expression 
of  confidence  that  his  wife  would  educate  the  children, 
and  his  direction,  that  she  should  assist  them  when  they 
became  of  age  ''to  procure  the  ways  and  means  best 
adapted  for  their  future  welfare  and  position  to  secure 
their  own  means,"  tend  to  demonstrate  this  primary  in- 
tent, and  go  far  to  show  a  purpose  to  give  her  an  estate 
in  fee.    It  is  a  well-settled  rule-  that  an  indefinite  devise 
coupled  with  a  charge  on  the  devisee  passes  a  fee.    In 
Uoyd  V.  Jackson,  L.  R.  1  Q.  B.  Cases,  571;  s.  c.  L.  R., 
2  Q.  B.  Cases,  269  (before  the  Wills  act),  the  testator 
directed:  "I  give  and  bequeath  to  my  beloved  wife,  all 
and  singular  my  lands,  messuages  and  tenements,  by  her 
freely  to  be  possessed  and  enjoyed,  all  of  my  children  to 
be  educated  and  settled  in  business  according  to  my  wife's 
discretion;"  and  it  was  held  that  the  language  indicated 
an  intention  that  the  wife  should  take  such  an  estate  as 
would  enable  her  to  carry  out  the  wishes  of  the  testator, 
and  that  she  took  an  estate  in  fee.    This  view  was  sus- 
tained on  appeal  by  the  exchequer  chamber,  L.  R.  2 
Q.  B.  Cases,  269;  Kelly,  Chief  Baron,  saying:  ''Whether 
this  duty  be  obligatory  or  whether  it  be  discretionary,  we 
are  of  opinion  that  the  effect  of  this  part  of  the  will  is  to 
confer  the  fee  simple  and  not  merely  an  estate  for  life." 
The  rule  laid  down  in  this  English  case  has  always  ob- 
tained in  Pennsylvania:  Burkart  v.  Bucher,  2  Binney, 
455;  Coane  v.  Parmentier,  10  Pa.  72;  Fahmey  v.  Hol- 
singer,  65  Pa.  388;  Jackson's  Est.,  179  Pa.  77. 

''Our  cases  all  hold  that  a  devise  generally  or  indefi- 
nitely, with  power  of  disposition,  carries  a  fee:"  Wit- 
mer  v.  Delone,  225  Pa.  450.  The  present  will,  by  clear 
implication,  gives  to  the  widow  the  power  to  sell  and  dis- 
pose of  the  estate.  The  executors  are  expressly  appointed 
"to  assist  my  wife  in  the  execution  of  my  real  and  per- 
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8onal  estate."  They  are  given  no  interest  in  or  power  of 
sale  over  the  real  estate,  and  their  function  respecting 
it  is  made  advisory  to  the  widow.  The  direction  that 
the  widow  could  not  sell  or  dispose  of  the  real  estate  or 
city  loans  without  the  consent  of  her  coexecutors  cannot 
serve  to  defeat  the  fee. 

The  words  of  the  devise,  taken  in  connection  with  the 
other  parts  of  the  will,  are  sufficient  to  vest  a  fee  in  the 
widow.  In  Snyder  v.  Baer,  144  Pa.  278,  the  words,  "I 
direct  that  my  beloved  wife  shall  have  and  hold  the 
property  where  I  now  reside,"  were  held  to  carry  a  fee. 
In  the  present  instance  the  testator  directs  that  his  wife 
shall  take  possession  of  and  enjoy  aU  of  his  real  and  per- 
sonal estate.  In  Campbell  v.  Carson,  12  S.  &  R.  54,  we 
held  that  a  devise  to  a  wife  of  property  ''to  be  by  her 
freely  possessed  and  enjoyed"  passed  a  fee;  and  this  was 
before  the  Act  of  April  8,  1833,  P.  L.  249.  "The  Act  of 
1833,  changes  the  rule  of  construction  by  its  command 
that  *A11  devises  of  real  estate  shall  pass  the  whole  es- 
tate of  the  testator  in  the  premises  devised  ....  unless 
it  appear  by  a  devise  over,  or  by  words  of  limitation,  or 
otherwise  in  the  will,  that  the  testator  intended  to  de- 
vise a  less  estate.'  Starting  with  this  statutory  presump- 
tion, the  burden  of  proof  is  now  upon  those  who  claim 
that  a  less  estate  was  intended  by  the  testator:"  Keif  el  v. 
Keppler,  173  Pa.  181.  There  is  no  devise  over  in  the 
present  will;  nor  does  it  appear  by  words  of  limitation  or 
otherwise  that  the  testator  intended  to  give  his  wife  an 
estate  less  than  a  fee.  The  fee  given  to  the  wife  was  not 
cut  down  to  a  life  estate  by  the  provision  that  she  was  to 
take  possession  and  enjoy  the  estate  ''for  the  time  that  she 
remains  a  widow,"  or  by  the  further  provision  that  in 
the  event  of  her  marriage  the  estate  was  to  be  divided 
between  herself  and  the  testator's  children  according  to 
the  intestate  law.  There  are  cases  where  provisions  re- 
stricting a  widow  to  the  enjojnnent  of  the  property  dur- 
ing widowhood  have  been  held  to  limit  the  estate  to 
her  life,  and  others  where  the  contrary  has  been  ruled. 
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It  depends  in  each  instance  upon  the  intent  to  be  gath- 
ered from  the  will  as  a  whole.  In  Redding  v.  Rice, 
171  Pa.  301,  Mr.  Justice  Mitchell  distinguished  the 
former  class  of  cases,  particularly  Cooper  v.  Pogue,  92 
Pa.  254,  and  Long  v.  Paul,  127  Pa.  456,  and  truly  said: 
"Precedents  are  of  Uttle  value  in  the  construction  of 
wills,  because  when  used  under  different  circumstances 
with  different  context,  the  same  words  may  express  dif- 
ferent intentions."  It  was  held  in  that  case  that  a  de- 
vise to  the  wife  ''as  long  as  she  remains  my  widow,  and 
if  she  should  get  married  then  she  shall  only  be  entitled 
to  one-third  in  said  property"  gave  the  widow  a  fee,  and, 
as  she  had  not  remarried,  that  a  conveyance  made  by 
her  vested  an  estate  in  the  grantee  which  became  in- 
defeasible after  her  death.  In  Rohrbach  v.  Sanders,  212 
Pa.  636,  the  devise  was  to  a  wife  "provided,  however, 
that  if  my  said  wife  should  again  marry  then  I  give  and 
devise  the  property  before  mentioned  to  my  son,"  and 
it  was  held  that  the  widow  took  a  defeasible  fee,  which 
upon  her  death  before  marriage  became  ah  absolute  fee 
simple.  And  in  Scott  v.  Murray,  218  Pa.  186,  we  held 
that  the  words  "so  long  as  she  remains  my  widow,"  an- 
nexed to  the  grant  of  a  fee,  did  not  indicate  an  intention 
to  cut  down  the  quantum  of  the  estate. 

In  the  present  case  there  is  suflBcient  in  the  will  to 
show  an  intention  that  the  widow  should  take  a  defeas- 
ible fee  and  there  is  not  enough  to  restrict  the  devise  to 
an  estate  for  Ufe.  The  widow  not  having  remarried,  the 
fee  became  absolute  upon  her  death,  and  the  real  estate 
in  question  passed  imder  her  will. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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Avery,  Appellant,  v.  Home  for  Orphans  of  Odd 
Fellows  of  Pennsylvania 

Will — Trusts  and  trustees — Charitable  gift — Location  of  building. 

A  bequest  to  "The  Home  for  Orphans  of  Odd  Fellows  at  Twen- 
tieth and  Ontario  Streets,  Philadelphia,  to  be  used  for  the  purpose 
of  erecting  a  wing  or  addition  to  its  building''  does  not  restrict  the 
home  from  using  the  money  in  erecting  a  wing  to  a  building  necessary 
for  its  work  in  a  locality  other  than  that  mentioned  in  the  will. 

Submitted  March  23,  1910.  Appeal,  No.  86,  Jan.  T., 
1910,  by  plaintiflf,  from  decree  of  C.  P.,  No.  1,  Phila.  Co., 
Jmie  T.,  1909,  No.  4,997,  dismissing  bill  in  equity  in  case 
of  James  H.  Avery  v.  the  Home  for  Orphans  of  Odd 
Fellows  of  Pennsylvania.  Before  Brown,  Mestrezat, 
Potter,  Elkin  and  Moschzisker,  JJ.    Affirmed. 

BiU  in  equity  for  an  injunction. 

KiNSEY,  J.,  stated  the  facts  to  be  as  follows: 

This  is  a  bill  in  equity  praying  for  an  injunction  to 
restrain  defendant  from  using  certain  money,  received 
by  it  from  the  estate  of  James  D.  Thompson,  deceased, 
for  the  purpose  of  building  a  wing  or  addition  to  their 
building  at  the  present  time  located  at  the  northwest 
comer  of  Twentieth  and  Ontario  streets,  in  the  city  of 
Philadelphia.  The  case  was  heard  on  bill  and  answer 
without  other  proofs. 

From  the  bill  and  answer  it  appears  that  the  said  James 
D.  Thompson  died  on  January  12,  1907,  having  provided 
in  his  last  will,  beaoing  date  October  25,  1904,  in  item  4 
thereof,  in  language  as  follows:  "All  the  rest,  residue  and 
remainder  of  my  estate  so  held  In  Trust  I  give  and  be- 
queath unto  The  Home  for  Orphans  of  Odd  Fellows,  at 
Twentieth  and  Ontario  Streets,  Philadelphia,  to  be  used 
for  the  purpose  of  erecting  a  wing  or  addition  to  its  build- 
ing, said  wing  or  addition  to  be  called  The  James  D. 
Thompson  Memorial." 
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That  the  above  mentioned  residuary  estate  is  now 
vested  in  said  defendant.  By  the  order  of  the  orphans' 
court  of  Philadelphia  county^  on  March  11,  1908,  the 
same  was  awarded  to  the  said  defendant  to  the  amount 
of  $100,265.61  of  personal  estate,  and  real  estate  of  the 
assessed  value  of  $15,000  in  trust  for  the  purposes  set 
forth  in  the  will  of  said  testator,  and  which  personal  estate 
is  now  in  the  possession  and  under  the  control  of  said 
defendant. 

That  said  defendant  has  since  the  death  of  testator 
authorized  its  board  of  directors  to  sell,  for  an  adequate 
price,  the  real  estate  located  at  the  northwest  comer  of 
.Twentieth  and  Ontario  streets,  in  the  city  of  Philadelphia, 
now  occupied  by  the  home,  and  to  purchase  a  new  site  for 
the  purpose  of  building  a  new  home  and  intends  to  use 
the  bequest  of  the  said  James  D.  Thompson  in  the  erec- 
tion of  a  wing  or  addition  to  the  new  home  to  be  erected 
on  the  new  site  to  be  selected. 

Error  assigned  was  decree  dismissing  the  bill. 

Francis  V.  Godfrey  and  Avery  D.  Harrington,  for  ap- 
pellant. 

J.  P.  Hale  Jenkins,  C.  B.  D.  Richardson  and  Linwood  L. 
HaUmdn,  for  appellee. 

Per  Curiam,  April  18, 1910: 

The  object  of  the  testator's  bounty  was  the  Home  for 
Orphans  of  Odd  Fellows  of  Pennsylvania,  the  location  of 
which  is  pven  in  his  will  as  Twentieth  and  Ontario  streets, 
Philadelphia.  There  is  nothing  in  his  bequest  to  it  to 
indicate  that  its  continuance  at  that  location  was  a  con- 
dition upon  which  the  bounty  was  to  be  enjoyed,  and  the 
location  was  manifestly  given  by  the  testator  merely  for 
the  purpose  of  fully  identifying  the  institution.  There 
may  be  others  like  it  in  the  state.  An  unchallenged  state- 
ment in  the  appellee's  paper-book  is  that  there  are  four 
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homes,  of  some  kind,  in  Pennsylvania  under  the  juris- 
diction and  control  of  the  Grand  Lodge  of  Odd  Fellows- 
The  purpose  of  the  testator  was  benevolence  to  the  home 
for  orphans,  located  at  the  time  his  will  was  written  at 
the  point  named.  In  its  cramped  condition  there  it  can- 
not make  proper  use  of  the  bequest,  and,  its  board  of 
directors  having  concluded  to  locate  elsewhere  for  the 
purpose  of  building  a  new  home,  it  would  be  doing  vio- 
lence to  the  manifest  intention  of  the  benefactor  to  forbid 
his  bounty  to  follow  the  home  where  it  will  be  enabled  by 
such  bounty  to  increase  its  usefulness,  which  he  had  in 
view. 
Decree  affirmed  at  appellant's  costs. 


Egolf  Building  &  Loan  Association  v.  Cleaver, 
Appellant. 

Building  and  loan  association  —  Officers  —  Stockholders  —  Stock  — 
Attachment  execution. 

1.  The  treasurer  of  a  building  and  loan  association  may  through  his 
counsel,  who  is  also  the  solicitor  of  the  association,  issue  an  attachment 
execution  against  the  stock  of  a  member  of  the  association  for  a  private 
debt  of  his  own  and  simmion  himself,  as  treasurer,  as  the  garnishee. 

2.  Where  a  member  of  a  building  and  loan  association  does  not  make 
any  appropriation  of  payments  on  his  stock  to  the  reduction  of  his 
mortgage  debt  to  the  association,  and  the  association  has  made  no 
appropria^on,  and  the  stock  is  attached  in  garnishment  proceedings, 
the  member  cannot  thereafter  appropriate  the  payment  made  on  the 
stock  to  the  reduction  of  his  mortgage  debt. 

3.  A  credit  for  the  value  of  stock  given  in  the  prsecipe  for  a  sci.  fa. 
sur  mortgage  which  is  afterwards  discontinued,  signed  by  the  solicitor 
of  a  building  and  loan  association  and  sworn  to  by  its  secretary,  does 
not  constitute  an  appropriation  by  the  association  of  the  value  of  the 
stock  to  the  mortgage  indebtedness,  it  not  being  shown  that  either  the 
solicitor  or  the  secretary  had  authority  to  give  such  credit  or  make 
such 'an  appropriation. 

Argued  March  23,   1910.     Appeal,  No.  80,  Jan.  T., 
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1910,  by  defendant,  from  order  of  C.  P.  No.  3,  Phila.  Co., 
Sept.  T.,  1909,  No.  3,749,  refusing  to  reduce  assessment  of 
damages  in  case  of  George  Egolf  Building  &  Loan  Asso- 
ciation V.  Frank  C.  Cleaver.  Before  Brown,  Mestrezat, 
Potter,  Elkin  and  Moschzisker,  JJ.    AflBrmed. 

Rule  to  reduce  assessment  of  damages. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Error  assigned  was  order  refusing  to  reduce  assessment 
of  damages. 

Oeorge  J.  Edwardsy  Jr.,  for  appellant. — The  solicitor 
had  power  to  give  the  credit:  Louchheim  v.  Building  & 
Loan  Assn.,  16  Pa.  Superior  Ct.  33;  Kilpatrick  v.  Build- 
ing &  Loan  Assn.,  119  Pa.  30;  Building  &  Loan  Assn.  v. 
KUpatrick,  140  Pa.  405;  Schutte  v.  Building  &  Loan 
Assn.,  146  Pa.  324. 

The  building  association  having  two  fimds  out  of  which 
it  may  realize  its  debt  is  by  the  doctrine  of  marshaling  of 
assets  obliged  to  first  resort  to  the  fund  upon  which  it 
alone  has  a  lien,  to  wit,  the  stock,  before  it  can  proceed 
against  the  real  estate  upon  which  exist  junior  incum- 
brances which  have  no  lien  upon  any  other  fund :  Endlich 
on  Building  Associations,  sees.  485,  486;  Bispham  on 
EJquity,  sec.  340;  Robeson's  App.,'117  Pa.  628;  Ramsey's 
App.,  2  Watts,  228. 

Harvey  Gourley,  for  appellee. — ^The  association's  so- 
licitor had  no  implied  authority  to  make  the  appropriation 
of  stock  toward  the  mortgage  debt.  He  had  no  such 
power  by  virtue  of  his  retainer:  Gass  v.  Citizens'  B.  &  L. 
Assn.,  95  Pa.  101;  Johnston  v.  Elizabeth  B.  &  L.  Assn., 
104  Pa.  394;  Isaacs  v.  Zugsmith,  103  Pa.  77;  Chambers 
v.  Miller,  7  Watts,  63;  Heflfeman  v.  Addams,  7  Watts, 
116;  Miller  v.  Hulme,  24  W.  N.  C.  131;  Rowland  v.  Slate, 
58  Pa.  196;  Bosler  v.  Searight,  149  Pa.  241. 

Payments  on  the  stock,  are  not  to  be  credited  on  the 
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mortgage  as  payments  of  either  principal  or  interest: 
Strohen  v.  Franklin  Saving  Fund  &  Loan  Assn.,  115  Pa. 
273;  Haspel  v.  Moffitt,  32  Pa.  Superior  Ct.  344;  Harris's 
App.,  18  W.  N.  C.  14;  Freemansburg  B.  &  L.  Assn.  v. 
Watts,  199  Pa.  221;  Economy  Building  Assn.  v.  Hunger- 
buehler,  93  Pa.  268;  Central  Building  Assn.  v.  Schmitt,  12 
W.  N.  C.  239;  North  American  Building  Assn.  v.  Sutton, 
35  Pa.  463;  Spring  Garden  Assn.  v.  Tradesman's  Loan 
Assn.,  46  Pa.  493;  Early  and  Lane's  App.,  89  Pa.  411. 

Opinion  by  Mr.  Justice  Brown,  April  18,  1910: 
The  appellant,  who  was  a  stockholder  in  the  George 
Egolf  Building  &  Loan  Association,  borrowed  $2,000 
from  it  on  a  mortgage,  pledging  his  stock  as  collateral 
security  therefor.  For  some  default  on  his  part  a  sci.  fa. 
was  issued  on  the  mortgage,  but  was  discontinued  shortly 
afterwards  upon  his  paying  all  costs  and  a  cotmsel  fee. 
Nearly  two  years  later,  on  November  4,  1909,  the  build- 
ing association  entered  judgment  against  the  appellant 
on  his  bond  accompanying  the  mortgage,  and  his  com- 
plaint is  that  he  ought  to  have  been  allowed  a  credit  of 
$586.09 — the  value  of  his  ten  shares  of  stock  at  the  time 
the  judgment  was  entered.  His  petition,  denied  by  the 
court  below,  was  to  have  the  judgment  entered  against 
him  reduced  to  the  extent  of  the  value  of  his  stock,  and 
the  question  raised  on  this  appeal  is  his  right  to  the 
credit  claimed. 

About  three  months  after  the  sci.  fa.  on  the  mortgage 
had  been  abandoned  an  attachment  ad  lev.  deb.  was 
issued  by  a  judgment  creditor  of  the  appellant,  under 
which  his  stock  in  the  association  was  attached.  There 
is  justification  for  the  charge  made  that  the  attaching 
creditor — the  treasurer  of  the  association — and  his  coun- 
sel, who  was  its  solicitor,  colluded  to  reach  this  stock  as 
an  asset  of  the  appellant  to  be  applied  to  the  payment  of 
the  judgment  upon  which  the  attachment  issued;  but  the 
collusion  was  a  lawful  one,  to  do  a  lawful  thing.  Patter- 
son, though  the  treasurer  of  the  association,  had  a  right 
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to  issue  his  attachment,  in  which  he  summoned  himself 
as  treasurer  as  the  garnishee;  his  comisel,  though  solicitor 
for  the  association,  had  the  right  to  direct  the  sheriff  to 
make  no  service  upon  the  defendant,  and  to  appear  for 
both  the  attaching  creditor  and  the  garnishee,  and  the 
association  had  the  right  to  keep  Cleaver  in  utter  igno- 
rance of  the  attachment  of  his  stock.  These  and  other 
matters  to  which  om*  attention  has  been  directed  were 
not  ill^al,  and  this  is  all  we  need  say  about  them.  With 
the  good  taste  exhibited  by  the  attaching  creditor  and 
his  coimsel  we  have  no  concern.  We  pass  only  upon  the 
legal  right  asserted  by  the  appellant. 

Appellant's  claim  that  he  ought  to  be  allowed  a  credit 
for  the  value  of  his  stock  is  based  upon  what  he  alleges 
was  such  an  appropriation  of  it  by  the  appellee.  He 
frankly  admits  that  he  had  made  no  such  appropriation 
and  relies  solely  upon  what  appears  in  the  praecipe  for  the 
sci.  fa.  on  the  mortgage  as  evidence  of  the  appropriation 
by  the  appellee.  In  that  praecipe,  signed  by  the  associa- 
tion's solicitor  and  sworn  to  by  its  secretary,  there  was  a 
statement  that  the  mortgagor  was  entitled  to  credit  for 
his  stock.  How  much  is  not  stated.  It  was  not  shown 
by  the  appellant  that  either  the  solicitor  or  the  secretary 
of  the  association  had  any  authority  to  give  such  credit 
or  to  make  any  appropriation  of  the  value  of  the  stock  to 
the  mortgage  indebtedness,  while  the  affirmative  proof  sub- 
mitted by  the  appellee  was  that  neither  had  any  such  au- 
thority, and,  therefore,  when  the  proceedings  on  the  mort- 
gage were  discontinued,  the  liability  of  the  appellant  on  his 
bond  and  mortgage  continued  to  be  just  what  it  had  been 
before  the  sci.  fa.  was  issued.  It  is  admitted  that  prior  to 
that  time  there  had  been  no  appropriation  of  the  stock 
by  either  the  mortgagee  or  the  mortgagor.  But  there  is 
evidence. coming  from  the  appellant  himself,  in  writing, 
shortly  before  the  judgment  was  entered,  that  he  regarded 
the  whole  amount  of  it  as  due,  and  that  he  was  liable  to 
pay  it  without  any  credit  for  the  stock.  On  October  12, 
1909,  he  was  informed  by  the  secretary  of  the  association 
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that  his  stock  had  been  attached  and  that  he  would  have 
to  pay  off  "  the  full  $2,000."  To  this  he  replied,  on  the 
twenty-sixth  of  the  same  month,  that  as  'Hhe  $2,000 
must  be  paid  we  must  have  a  little  more  time,''  adding 
that  he  would  get  from  another  building  association  the 
balance  which  he  needed  to  pay  off  the  entire  amount  of 
the  judgment.  It  would  have  been  error  to  allow  him  the 
credit  asked  for.  The  stock  had  been  attached  and  had 
passed  beyond  his  power  to  apply  it  to  his  indebtedness. 
The  appeal  is  dismissed  and  the  judgment  as  entered  is 
afiSrmed. 


Zeigler,  Appellant,  v.  Simplex  Foundation  Company. 

Negligence — Master  and  servant — Fellow  servant. 

1.  In  an  action  against  an  employer  to  recover  damages  for  the 
death  of  a  workman  killed  by  the  falling  of  the  weight  of  a  pile  driver 
under  which  he  was  working,  a  nonsuit  is  properly  entered  where  the 
evidence  shows  that  there  was  no  defect  or  break  either  in  the  apparatus 
or  the  engine  which  ran  it,  and  the  only  evidence  as  to  the  action  of  the 
engineer  before  the  accident,  was  that  he  made  a  motion  which  would 
cause  the  hammer  to  rise  but  not  to  fall;  and  there  is  no  evidence  that 
the  engineer  was  incompetent,  or  if  he  was,  that  the  defendant  knew  of 
his  incompetency,  or  that  it  was  the  cause  of  the  accident. 

Evidence — Expert  testimony — Opinion, 

2.  Expert  opinion  should  not  be  allowed  to  be  expressed  upon  a 
state  of  facts  not  supported  in  some  measure  by  evidence. 

Argued  March  23,  1910.  Appeal,  No.  69,  Jan.  T., 
1910,  by  plaintiflf,  from  order  of  C.  P.  No.  3,  Phila.  Co., 
Dec.  T.,  1906,  No.  4,857,  refusing  to  take  oflf  nonsuit  in 
case  of  Louisa  Zeigler  v.  Simplex  Foundation  Company. 
Before  Brown,  Mestrezat,  Potter,  Elkin  and  Mosch- 
ZI8KBR,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiff's 
husband.    Before  Ferguson,  J. 
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At  the  trial  the  court  entered  a  compulsory  nonsuit 
which  it  subsequently  refused  to  take  oflf,  Ferguson,  J., 
filing  the  following  opinion: 

We  have  given  careful  consideration  to  the  evidence 
in  this  case  and  are  of  opinion  the  motion  to  take  off  the 
nonsuit  must  be  overruled.  The  deceased  was  killed  by 
the  falling  of  the  weight  of  a  pile  driver  under  which  he 
was  worKng.  The  weight,  by  the  direction  of  the  de- 
ceased, who  was  foreman  of  the  gang  of  men,  had  been 
raised  in  order  that  the  follower  block  might  be  blown 
out-  The  particular  work  upon  which  the  men  were  en- 
gaged was  the  driving  of  steel  tubes  into  the  ground  for 
the  purpose  of  making  concrete  foundations,  and  the 
follower  block  was  a  contrivance  of  wood  which  received 
the  blow  of  the  hammer  on  the  top  of  the  tube  in  order 
to  avoid  the  effect  of  metal  striking  metal.  This  follower 
block  having  become  in  some  way  jammed,  it  was  nec- 
essary to  remove  it  by  boring  a  hole  with  an  auger  and 
blowing  it  out  by  gunpowder.  It  was  upon  this  work 
that  the  deceased  was  engaged  at  the  time  he  was  killed. 
The  engine  was  supplied  with  two  drums,  on  one  of  which 
was  wound  the  steel  wire  rope  attached  to  the  hammer. 
When  steam  was  applied  and  the  engine  started  this 
drum  would  not  move  unless  the  lever  attached  thereto 
was  depressed.  The  effect  of  this  motion  would  be  to 
cause  the  drum  to  revolve  in  a  direction  to  raise  the  ham- 
mer. If  the  lever  were  then  raised  to  a  vertical  position 
the  drum  would  revolve  in  the  other  direction  and  the 
hammer  would  fall.  To  raise  the  hammer  and  to  hold 
it  suspended  and  motionless  it  was  necessary  to  depress 
the  lever  until  the  hammer  reached  the  desired  point, 
and  to  insert  a  metal  clutch  called  a  dog.  It  was  impos- 
sible for  the  drum  to  revolve  so  long  as  the  clutch  re- 
mained in  place.  If,  however,  the  lever  was  depressed 
and  the  drum  revolved  in  the  direction  to  raise  the  ham- 
mer, the  dog  would  fall  out,  thereby  enabling  the  drum 
to  revolve  in  the  other  direction  upon  the  raising  of  the 
lever. 

Vol.  (xixxviii — 5 
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There  was  no  dispute. as  to  the  mode  of  operation  of 
the  engine  and  the  drum. 

Upon  the  day  when  the  deceased  was  killed,  he  in- 
structed the  engineer  to  raise  the  hammer,  to  dog  the 
drum  and  to  go  away  from  the  engine.  Zeigler,  the  de- 
ceased, and  another  man  then  proceeded  to  bore  out  the 
follower  block,  and  while  so  engaged  the  hammer  fell 
and  Zeigler  was  killed.  One  witness  testified  he  was 
watching  the  engineer,  who  stood  in  front  of  his  engine, 
and  that  he  made  no  motion  or  movement  of  any  kind^ 
and  that  when  the  hammer  fell  he  saw  that  the  engine 
was  running,  and  that  the  engineer  had  the  lever  down 
and  was  bearing  his  weight  on  it. 

The  hammer  fell  in  the  manner  it  was  designed  to  fall. 
There  was  no  break  in  the  wire  rope,  neither  was  there  a 
change  in  the  course  in  which  the  hammer  was  to  fall. 
There  was  not  a  particle  of  evidence  to  show  any  defect 
in  the  engine  or  in  the  hoisting  apparatus.  The  conclu- 
sion that  will  naturally  follow  the  reading  of  the  evidence 
is  that  the  witness  who  testified  that  the  engineer  made 
no  motion  was  mistaken,  and  that  in  point  of  fact  the 
engineer  did  make  the  movement  to  press  the  lever  down, 
thus  releasing  the  dog,  followed  by  a  raising  of  the  lever, 
which  caused  the  hammer  to  drop,  and  an  immediate 
lowering  of  the  lever  for  the  piupose  of  raising  it  again, 
and  it  was  in  this  last  position  of  pressing  the  lever  down 
which  the  witness  said  was  the  only  position  in  which 
he  saw  the  engineer.  But  the  jury  was  not  constituted 
to  find  facts  outside  of  the  evidence.  There  was  no  evi- 
dence of  any  previous  motions  of  the  engineer.  In  fact, 
the  evidence  is  he  made  no  previous  motions  and  there 
was  nothing  before  the  jury  but  the  fact  that  the  engi- 
neer's only  position  was  one  in  which  the  hammer  would 
be  raised.  We  have,  therefore,  an  engine  and  a  hoisting 
apparatus,  as  to  which  there  is  no  evidence  of  defect  or 
break,  and  an  accident  resulting  from  a  proper  action  of 
the  apparatus,  though  as  a  result  of  a  movement  of  the 
engineer  which  would  not  cause  that  action.    The  court 
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could  not  allow  the  jury  to  guess  at  some  cause  for  the 
accident  other  than  that  shown  by  the  proofs.  See  Alex- 
ander V.  Water  Co.,  201  Pa.  252. 

In  order  to  provide  an  explanation  for  the  accident, 
cert&in  questions  were  asked  an  expert  while  on  the  stand 
as  to  what  might  happen  in  case  the  spring  which  con- 
trolled the  action  of  the  drum  were  out  of  order,  and  upon 
objection  being  made  the  objection  was  sustained  for  the 
i^ason  that  expert  opinion  could  not  be  allowed  to  be 
c^^ressed  upon  a  state  of  facts  not  supported  in  some 
Pleasure  by  evidence.  See  Reber  v.  Herring,  116  Pa. 
5^.     We  think  this  ruling  was  proper. 

"The  burden  was  upon  the  plaintiflf  to  prove  a  negligent 
<^Use  for  the  accident.    She  proved  a  machine  without 
^^fect  and  a  natm-al  and  proper  movement  of  it,  though, 
V  ^n  improper  time,  and  that  move  accompanied  by  ac- 
.^^  of  the  engineer  which  would  make  the  result  impos- 
®   ^e.     The  evidence  therefore  failed  to  make  out  a  case 
.     ^^ective  machinery,  and  if  the  case  were  left  to  the 
V^J^   the  cause  of  the  accident  would  have  been  mere 
^pMulation.     The  plaintiff  also  contended  that  the  de- 
fendant was  negligent  in  that  it  had  employed  an  in- 
competent engineer,  and  as  a  result  of  such  incompetency 
Zeigler  came  to  his  death.    In  the  absence  of  evidence  to 
show  what  caused  the  hammer  to  fall,  it  is  diflScult  to 
see  how  that  result  can  be  charged  to  the  incompetency 
of  the  engineer.    Where  incompetence  is  alleged  it  is  nec- 
essary to  show  a  reputation  for  incompetency  and  to  bring 
home  to  the  defendant  notice  of  incomt)etency  and  to  show 
that  such  incompetency  was  the  cause  of  the  accident. 
The  evidence  certainly  does  not  warrant  a  finding  that 
the  engineer  had  the  reputation  for  incompetency,  and 
as  to  the  fact  of  incompetency  being  brou^t  to  the  at- 
tention of  the  defendant,  while  it  is  true  there  was  evi- 
dence that  the  superintendent,  Edgerton,  who,  for  the 
purposes  of  the  case,  could  be  considered  a  vice  principal, 
did,  on  several  occasions,  criticise  the  engineer  regarding 
his  manner  of  running  the  engine,  none  of  the  things 
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which  api)ear  in  the  evidence  would  seem  to  justify  a 
finding  that  the  man  was  incompetent  for  his  duties, 
especially  in  view  of  the  fact  that  in  the  plaintiff's  case 
there  was  evidence  that  the  engineer  was  Ucensed  under 
the  laws  of  the  state  of  Massachusetts  to  operate  a  hoist- 
ing engine.  But,  beyond  this,  as  above  stated,  it  is  nec- 
essary, where  incompetency  is  alleged,  to  show  that  the 
accident  resulted  from  such  incompetency.  The  hammer 
fell  in  this  case  in  accordance  with  the  usual  manner  in 
which  it  was  operated.  Its  course  was  not  changed  and 
nothing  was  broken,  and  if  a  steel  tube  was  underneath 
it  to  be  driven  into  the  ground  by  its  weight,  there  was 
nothing  in  the  way  in  which  the  hammer  fell  to  sugg^t 
a  lack  of  knowledge  or  experience  on  the  part  of  the  en- 
gineer. This  assumes  that  the  engineer  made  the  move- 
ments which  caused  the  hammer  to  fall.  As  there  is  no 
evidence  that  he  made  such  movements,  but  rather  the 
only  movement  he  made  was  one  which  would  cause  the 
hanmier  to  rise,  it  follows  that  were  his  incompetence 
proven,  there  is  nothing  to  connect  such  incompetency 
with  the  accident.  See  Frazier  v.  Pennsylvania  Railroad 
Co.,  38  Pa.  104;  Keystone  Bridge  Co.  v.  Newberry, 
96  Pa.  246;  Snodgrass  v.  Carnegie  Steel  Co.,  173  Pa. 
228. 

It  is  also  contended  that  the  defendant  was  negligent 
in  that  the  superintendent,  Edgerton,  was  not  present 
at  the  time  of  the  accident,  and  that  his  absence  con- 
stituted negligence  on  the  part  of  the  defendant.  There 
was  nothing  in  the  evidence  which  would  warrant  a  find- 
ing that  the  presence  of  Edgerton  was  necessary  to  the 
operation  of  the  work  of  the  gang  of  men.  The  deceased 
was  the  foreman  and  gave  the  orders  to  the  men  tmder 
him;  Edgerton  was  the  superintendent  and  in  charge  of 
the  general  work  at  that  place.  Unless  the  peculiar  cir- 
cumstances surroimding  the  work  required  the  presence 
of  the  employer  or  his  immediate  superintendent,  and  the 
work  could  not  properly  proceed  without  the  presence  of 
one  or  the  other,  there  is  no  merit  in  this  branch  of  the 
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case.   We  find  no  evidence  which  would  warrant  such  a 
conclusion. 
The  motion  to  take  off  the  nonsuit  is  overruled. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

Claude  L.  Roth,  for  appellant. — If  a  machine,  after 
having  been  properly  stopped,  starts  of  itself,  the  fact 
unexplained  is  evidence  of  some  defect  in  the  machine 
which  the  superintendent  should  have  discovered,  and 
is  therefore  evidence  of  defendant's  negligence:  Bjnue  v. 
Boston  Woven  Hose  &  R.  Co.,  191  Mass.  40  (77  N.  E. 
Repr.  696);  Moynihan  v.  Hills  Co.,  146  Mass.  686  (16 
N.  E.  Repr.  574) ;  Lynch  v.  Stevens  &  Sons  Co.,  187  Mass. 
397  (73  N.  E.  Repr.  478);  Foimtaine  v.  Wampanoag 
Mills,  189  Mass.  498  (75  N.  E.  Repr.  738);  O'Neil  v. 
Ginn  et  al.,  188  Mass.  346  (74  N.  E.  Repr.  668);  McCon- 
nell  V.  Penna.  R.  R.  Co.,  223  Pa.  442. 

Circmnstances  warranting  an  inference  of  the  existence 
of  a  defect  in  machinery  are  sufficient  evidence  of  neg- 
ligence without  direct  proof  of  the  exact  nature  of  the  de- 
fect: Ljrttle  V.  Denny,  222  Pa.  395;  Delahunt  v.  United 
T.  &  T.  Co.,  215  Pa.  241;  McCoy  v.  Ohio  Valley  Gas  Co., 
213  Pa.  367;  Byrne  v.  Boston  Woven  Hose  &  Rubber 
Co.,  191  Mass.  40  (77  N.  E.  Repr.  696);  Kleibaz  v.  Mid- 
dleton  Paper  Co.,  180  Mass.  363  (62  N.  E.  Repr.  371); 
Stoner  v.  Fuel  Supply  Co.,  40  Pa.  Superior  Ct.  599; 
O'Donovan  v.  Phila.  Co.,  223  Pa.  234;  Martin  v.  Trans- 
portation Co.,  185  Mass.  487  (70  N.  E.  Repr.  934); 
WiUey  v.  Boston  Elec.  Light  Co.,  168  Mass.  40  (46  N.  E. 
Repr.  395);  Geloneck  v.  Dean  Steam  Pump  Co.,  165 
Mass.  202  (43  N.  E.  Repr.  85). 

Tlwmas  Learning,  for  appellee. — ^The  court  could  not 
allow  a  jury  to  speculate  and  guess  at  some  cause,  con- 
trary to  the  proofs,  and  thereupon  infer  negligence  with- 
out evidence:  Alexander  v.  Water  Co.,  201  Pa.  252;  Ford 
V.  Anderson,  139  Pa.  261;  Johns  v.  Penna.  R.  R.  Co.,  226 
Pa.  319. 
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Incompetency  of  the  engineer  would  have  to  be  proved; 
not  by  particular  acts,  but  by  reputation:  Frazier  v. 
R.  R.  Co.,  38  Pa.  104. 

Not  only  was  there  no  proof  of  incompetency,  but  no 
actual  or  constructive  notice  thereof  was  brought  home 
to  the  defendant:  Keystone  Bridge  Co.  v.  Newberry,  96 
Pa.  246. 

There  was  no  proof  that  the  accident  was  caused  by 
any  incompetency:  Snodgrass  v.  Carnegie  Steel  Co.,  173 
Pa.  228. 

Per  Curiam,  April  18,  1910: 

The  judgment  in  this  case  is  afiSrmed  on  the  well- 
considered  opinion  of  the  court  below  in  refusing  to  take 
off  the  nonsuit. 


Wallace,  Appellant,  v.  Steele. 

Contract — Evidence — Parol  evidence — Nonsint, 

Where  a  building  contract  in  writing  is  complete  in  itself  as  to  the 
parties,  terms,  conditions  and  stipulations,  an  alleged  contempora- 
neous oral  agreement  that  the  building  should  be  of  a  certain  tensile 
strength,  cannot  be  shown  to  vary  the  written  agreement  except  by 
evidence  which  is  clear,  precise  and  indubitable. 

Argued  March  24,  1910.  Appeal,  No.  303,  Jan.  T., 
1909,  by  plaintiffs,  from  order  of  C.  P.  No.  5,  Phila.  Co., 
Sept.  T.,  1904,  No.  1,008,  refusing  to  set  aside  nonsuit  in 
case  of  John  H.  Wallace  and  Francis  W.  Wallace,  trading 
as  John  H.  Wallace  &  Brothers,  v.  William  Steele  et  al., 
trading  as  William  Steele  &  Sons.  Before  Brown,  Mes- 
TREZAT,  Potter,  Elkin  and  Moschzisker,  JJ.   Affirmed. 

Assumpsit  on  a  building  contract.    Before  Staake,  J. 
At  the  trial  the  court  entered  a  compulsory  nonsuit 
for  the  reasons  stated  as  follows: 
This  case  is  one  in  which  the  plaintiffs  claim  damages 
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from  the  defendants,  and  aver  as  the  basis  of  those  dam- 
ages that  defendants,  who  were  engaged  in  the  business 
of  contracting  and  erecting  buildings  in  October  of  1899, 
at  that  time  entered  into  a  written  agreement  with  the 
plaintiffs,  a  copy  of  which  agreement  is  attached  to  the 
pleadings  and  set  out  as  a  part  of  the  basis  of  the  claim. 
The  written  agreement  was  to  erect  a  three-story  brick 
mill  on  the  site  of  the  old  plant  on  Juniper  street,  and 
it  is  'averred  that  "the  said  defendants  also  verbally 
agreed  at  the  time,  in  addition  to  the  aforesaid  written 
agreement,  to  erect  and  build  a  mill  to  conform  to  their 
business,  and  of  sufficient  tensile  strength  to  bear  the 
weight  and  biu'den  of  said  machines  properly  and  safely, 
and  especially  those  that  were  to  be  placed  on  the  second 
floor,  and  with  little  or  no  deflection  or  vibration  when 
miming,  and  with  the  distinct  imderstanding  that  the 
mill  was  to  be  satisfactory  to  the  said  plaintiffs  and  in 
conformity  with  the  whole  agreement." 

Then  the  breach  of  the  agreement  is  alleged  to  be  by 
reason  of  the  "faulty  construction,  low  grade  of  material 
used  and  poor  workmanship,  in  addition  to  misrepre- 
sentation on  the  part  of  the  defendants,  who  violated  and 
broke  their  contract  in  not  erectiQg  a  building  as  they 
agreed  to,"  etc. 

Now,  it  may  be  a  question  whether  there  has  been  any 
evidence  submitted  to  the  jury  which  fully  covers  all  of 
the  averments  as  to  what  the  alleged  verbal  agreement 
actually  was.  Sm-ely,  there  has  been  no  witness  who  in 
terms  testified  that  there  was  any  verbal  agreement  cov- 
ering all  of  the  points  which  I  have  indicated.  If  there  ^s 
a  clear  and  well-established  principle  of  law,  it  is  that  the 
very  object  of  all  written  agreements  is  to  avoid  all  the 
disputes  between  the  parties  which  might  arise  as  to  what 
had  or  had  not  been  agreed  upon  or  understood  between 
them  prior  to  the  execution  of  the  written  agreement. 
Therefore,  the  result  of  all  prior  conferences  and  consul- 
tations and  considerations  is  presumed  to  be  set  out  in 
the  written  agreement.    We  start  with  that  presumption. 
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The  law,  however,  says  that  where  you  can  show  by  clear, 
precise  and  indubitable  evidence  certain  facts  which 
were  the  inducement  for  entering  into  the  written  con- 
tract, they  may  under  certain  conditions  be  considered 
a  part  of  the  whole  agreement,  and  to  that  extent  be  al- 
lowed to  alter,  vary  or  even  contradict  the  written  agree- 
ment. To  do  that,  however,  you  must  show  either  a 
vagueness  on  the  part  of  the  written  agreement,  or  you 
must  show  that  there  is  something  in  the  written  agree- 
ment that  prevents  its  being  considered  as  a  whole,  en- 
tire agreement,  and  that,  therefore,  in  order  to  get  the 
real  intentions  of  the  parties,  you  must  permit  it  to  be 
varied  or  altered  by  the  parol  testimony. 

Such  alterations,  variations  or  contradictions,  however, 
are  not  favored  in  the  law.  Therefore,  it  is  said  that  the 
testimony  in  support  of  them  must  be  clear,  precise  and 
indubitable. 

Now,  we  start  out  here  with  the  fact  that  some  doubt, 
at  least,  is  cast  upon  the  question  by  the  fact  that  we 
have  here  the  evidence  of  the  adoption  of  an  agreement 
which  appears  on  the  face  of  the  original  to  be  a  ''uniform 
contract,"  the  form  of  contract  adopted  and  recom- 
mended for  general  use  by  the  American  Institute  of 
Architects  and  the  National  Association  of  Builders,  and 
presumably  from  the  printing  in  red  ink  at  the  top,  the 
contract  in  this  form  is  furnished  on  application  by  the 
Master  Builders'  Exchange  of  Philadelphia.  When  we 
look  at  the  contract  we  see  that  the  names  of  the  par- 
ties are  correctly  stated — ^that  the  object  for  which  the 
building  is  to  be  used  is  stated:  "The  erection  of  a  three- 
story  manufacturing  building," — with  the  location  prop- 
erly described,  but  apparently  containing  an  error  that 
the  building  was  to  contain  in  front  on  Juniper  street 
ninety  feet  and  extending  in  depth  westwardly  eighty 
feet,  instead  of  the  dimensions  being  the  other  way. 
We  find  fiuiher  that  the  price  for  which  the  work  is  to 
be  done  is  stated,  with  a  stipulation  as  to  how  it  is  to  be 
paid,  as  well  as  the  provision  that  no  liens  are  to  be  filed, 
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and  with  all  of  the  usual  clauses  of  such  an  agreement. 
There  is  nothing  in  it  at  all  to  indicate  that  the  conversa- 
tions which  took  place  between  these  parties  did  result  in 
their  reaching  the  dignity  of  a  meeting  of  minds  and  be- 
come in  the  law  an  agreement  upon  the  part  of  the  de- 
fendants to  the  effect  that  the  building  which  they  were 
to  build  would  have  to  bear  a  certain  specified  weight. 
There  is  no  reference  to  the  seven  machines  or  to  the  four- 
teen tons  weight  each,  or  that  it  was  to  be  satisfactory 
to  the  owners.  All  of  these  important  matters  which  are 
said  to  have  been  discussed  before  the  actual  signing  and 
execution  of  the  agreement,  are  not  in  the  agreement  itself. 

In  addition  to  that,  we  find  that  at  some  subsequent 
time,  subsequent  to  the  date  when  it  is  admitted  the 
buildmg  was  completed  and  when  the  owners  carried 
out  their  part  of  the  contract  by  paying  cash  and  notes 
which  were  subsequently  renewed,  as  has  been  testified 
here,  when  additional  work  was  done  which  was  not  in- 
dicated in  the  plan  which  was  made  a  part  of  the  con- 
tract and  woven  into  it  by  the  terms  of  the  contract,  the 
owners  themselves,  instead  of  complaining  that  the  de- 
fendants had  not  lived  up  to  the  contract,  not  only  paid 
them  their  money,  but  they  actually  paid  them  some 
hundreds  of  dollars  extra  which  they  would  have  been 
under  no  obligation  whatever  to  pay  them  if  the  contract 
was  the  parol  agreement  which  it  is  claimed  here  it  was, 
in  addition  to  the  written  agreement. 

For  these  and  other  reasons  which  might  be  stated,  the 
court  is  of  the  opinion  that  there  has  not  been  established 
here  by  testimony  which  is  clear,  precise  and  indubitable, 
such  a  parol  contract  as  would  justify  the  comt  in  saying 
that  it  could  be  construed  to  alter,  vary  or  contradict  the 
written  agreement,  which  is  not  vague  apparently  in  any 
particular,  but  is  a  complete  contract  in  itself.  Further 
than  that,  even  admitting  that  the  written  contract  had 
been  so  varied,  altered  or  contradicted,  we  are  met  with 
the  question  as  to  whether  the  plaintiffs  have  sustained 
thdr  issue,  which  is  to  be  tried  by  the  jmy,  by  showing 
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faulty  construction,  low  grade  of  material  used,  poor 
workmanship,  carelessness  and  negligence  in  the  prem- 
ises. I  think  that  on  that  point  the  only  evidence  that 
was  offered  was  that  which  the  court  ruled  out  at  the 
time  it  was  offered,  and  that  was  the  question  of  the 
worm-eaten  girder  or  plank  which  the  jmy  heard  re- 
ferred to.  AH  of  the  other  evidence  to  substantiate  that 
charge  was  that  all  these  things  alleged  were  to  be  inferred 
because  at  some  time  in  the  history  of  the  building,  some 
years  after  the  admitted  period  of  completion  as  indi- 
cated by  the  payments,  there  did  exist  a  certain  deflec- 
tion in  the  building.  Ftu*ther,  as  against  that  contention 
of  the  plaintiffs,  we  have  had  the  testimony  of  their  last 
expert  that  the  machinery  here,  if  it  had  been  treated  in 
a  certain  way,  could  have  been  well  sustained  by  the 
construction,  plan  or  scheme  of  this  building,  and  that 
the  piui)oses  of  the  erection  of  such  a  building  had  all 
been  provided  for  in  the  plan  which  is  in  evidence,  which 
had  been  examined  by  the  bureau  of  building  inspection 
and  approved  by  that  bureau.  That  witness  testified 
that  there  was  nothing  in  the  materials  or  workmanship 
that  would  have  led  to  any  condemnation  on  the  part 
of  the  building  bureau  of  the  mimicipality.  Then  we 
have  certain  testimony  which  shows  expenditures  upon 
the  part  of  the  plaintiffs  which  to  a  considerable  extent 
may  have  been  brought  about  by  a  substitution  of  a 
different  character  of  structure  than  the  one  originally 
put  up  by  the  defendants. 

For  these  reasons,  and  the  reasons  stated  by  the  court 
yesterday,  which  are  a  part  of  the  record,  and  will  not 
therefore  be  repeated,  the  court  believes  there  has  not 
been  sufficient  definite  testimony  of  damages  suffered  by 
reason  of  the  causes  set  out  in  the  pleadings,  to  be  sub- 
mitted by  the  coiut  to  the  jury,  and  upon  the  whole  con- 
sideration of  the  case  the  court  feels  constrained  to  grant 
the  motion  for  a  nonsuit. 

Error  assigned  was  refusal  to  take  off  nonsuit. 
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H.  J.  RebmaTiy  with  him  James  Gay  Gordon,  for  appel- 
lants.— ^Where,  as  in  this  case,  the  plaintiffs  have  relied 
upon  the  special  skill  and  knowledge  of  the  defendants 
and  upon  their  representation  that  the  paper  to  be  signed 
was  only  in  furtherance  of  the  controlling  piupose  of  the 
contract,  it  is  equivalent  to  fraud  for  the  defendants  to 
avoid  the  force  of  the  representations  which  induced  the 
signing  of  the  written  agreement  while  they  seek  to  shield 
themselves  behind  the  rigid  and  narrow  terms  of  the 
writing  itself:  Christ  v.  Diffenbach,  1  S.  &  R.  464;  Cull- 
mans  V.  Lindsay,  114  Pa.  166;  School  Fumitiue  Co.  v. 
Warsaw  School  Dist.,  130  Pa.  76;  Sutch's  Est.,  201  Pa. 
305;  FideUty  &  Casualty  Co.  v.  Harder,  212  Pa.  96;  Kel- 
Ict  v.  Cohen,  217  Pa.  522. 

George  S.  Graham,  with  him  Joseph  OUfiUan,  for  ap- 
pellees, cited:  Streator  v.  Paxton,  201  Pa.  135. 

Pbb  Cxjbiam,  April  18,  1910: 

For  the  reasons  given  by  the  court  below  in  entering 
the  nonsuit  the  refusal  to  take  it  off  is  affirmed. 


Johnson,  Appellant,  v.  Gaul. 

WiUs — PartiHon — Trusts  and  trustees — Parties. 

1.  Where  a  testator  gives,  devises  and  bequeaths  all  of  his  "prop- 
erty, real,  personal  and  mixed/'  to  his  two  daughters  in  equal  shares, 
and  directs  that  the  share  "coming''  to  one  of  his  daughters  shall  be 
invested  by  a  trustee  subsequently  named,  the  interest  thereof  to  be 
paid  to  such  daughter  and  idfter  her  death  the  principal  to  be  paid  to 
the  other  daughter  or  her  children,  the  dau^ter  whose  share  has 
been  given  in  trust  has  no  standing  to^tsk  for  partition. 

2.  Partition  is  a  possessory  action,  its  purpose  and  effect  being  to 
give  to  each  of  a  niunber  of  joint  owners  the  possession  he  is  entitled 
to  of  his  share  in  severalty.  The  indispensable  prerequisite  to  its 
maintenance  is  that  the  plaintiff  be  a  joint  owner  with  the  defendant, 
and  as  such  entitled  to  a  separation  of  his  share  and  possession  of  it. 
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Argued  Feb.  28,  1910.  Appeal,  No.  210,  Jan.  T.,  1909, 
by  plaintiflf,  from  judgment  of  C.  P.  Berks  Co.,  May  T., 
1908,  No.  24,  for  defendant  non  obstante  veredicto  in 
case  of  Lizzie  Van  Steflfy  Johnson  v.  Mary  M.  Gaul. 
Before  Fell,  C.  J.,  Brown,  Mestrezat,  Potter  and 
Stewart,  JJ.    AflSrmed. 

Summons  in  partition. 

At  the  trial  the  jmy  rendered  a  verdict  for  the  plainti£F 
by  instruction  of  the  court.  Subsequently  judgment  was 
entered  for  defendant  non  obstante  veredicto. 

Endlich,  p.  J.,  filed  the  following  opinion: 

This  is  an  action  of  partition.  The  plea  is  non  tenent 
insimul.  At  the  trial,  there  being  no  dispute  about  the 
facts,  a  request  for  binding  instructions  for  defendant  was 
formally  declined,  and  a  verdict  was  directed  for  plaintiff, 
the  legal  question  arising  being  postponed  for  future  con- 
sideration upon  a  rule  for  judgment  non  obstante  vere- 
dicto. 

Allen  Van  Steffy  died  January  19,  1907,  leaving  per- 
sonal property  amounting  to  less  than  $100  in  value,  the 
real  estate  involved  in  this  action,  and  a  will  dated  Octo- 
ber 10,  1906,  in  which  he  directed  payment  of  his  debts 
and  funeral  expenses  and  then  provided  as  follows: 

"Second.  I  give,  devise  and  bequeath  all  my  property, 
real,  personal  and  mixed,  to  my  two  daughters,  Mary 
[defendant]  and  Lizzie  [plaintiff]  in  equal  shares. 

"Third.  The  share  coming  to  my  daughter  Lizzie  shall 
be  invested  by  the  hereinafter  named  trustee,  the  interest 
thereof  to  be  paid  semi-annually  to  my  daughter  Lizzie, 
and  after  her  death,  the  principal  sum  thereof  to  be  paid 
to  my  daughter  Mary  or  her  children. 

"Fomth.  I  hereby  appoint  the  Pennsylvania  Trust 
Co trustee  for  my  daughter  Lizzie." 

Clearly  "the"  share  spoken  of  in  the  third  clause  as 
coming  to  plaintiff  is  what  the  testator  gave  her  in  the 
second:  see  Patterson  v.  Kountz,  63  Pa.  246,  and  means 
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the  whole  of  it:  Bakes  v.  Reese,  150  Pa.  44;  Eckert  v. 
Trust  Co,,  212  Pa.  372.  That  mdeed  it  must  be  under- 
stood to  include  the  realty  is  as  sure  as  can  be  when  the 
insignificance  of  the  testator's  personal  estate  is  borne  in 
mind,  as  it  should  be:  Postlethwaite's  App.,  68  Pa.  477; 
Follweiler's  App.,  102  Pa.  581.  Moreover,  it  accords  with 
a  familiar  rule  of  testamentary  interpretation  which  it  is 
not  necessary  to  fortify  with  the  citation  of  decisions,  that 
these  three  clauses,  separated  though  they  are  by  spacing, 
punctuation  and  niunbering,  must  be  read  together  in 
order  to  get  the  real  sense  of  the  testator.  Thus  read, 
the  unmistakable  intent  appearing  from  the  language  of 
the  will  is  to  divide  the  estate  into  two  parts  equal  in 
value,  and  to  give  the  one  to  defendant  absolutely  and 
the  other  to  a  trustee  charged  with  managing  the  same 
and  paying  the  income  to  the  plaintiff  during  her  life,  and 
at  her  death  handing  over  the  corpus  to  the  defendant, 
or  to  her  children  if  she  be  dead.  TTiis  intent  being  lawful 
must,  under  the  cases  referred  to  in  an  opinion  just  filed  in 
Kemp  V.  Reinhard,  C.  P.  No.  17,  April  Term,  1909,  be 
given  effect.  Whether  that  involves  a  power  on  the  part 
of  the  trustee  to  convert  the  realty  into  money,  or  whether 
it  by  itself  works  such  a  conversion,  is  not  now  an  essential 
inquiry.  What  is  decisive  of  the  question  here  presented 
is  that  the  land,  so  long  as  it  remains  such  in  fact,  is  given, 
not  to  the  plaintiff,  but  to  the  trustee  for  a  purpose  which 
would  be  defeated  if  the  plaintiff  were  permitted  to  prevail 
in  this  proceeding.  As  pointed  out  in  Seiders  v.  Giles,  141 
Pa.  93,  partition  is  a  possessory  action,  its  purpose  and 
effect  being  to  give  to  each  of  a  number  of  joint  owners 
tiie  possession  he  is  entitled  to  of  his  share  in  severalty. 
The  indispensable  prerequisite  to  its  maintenance  is  that 
the  plaintiff  be  a  joint  owner  with  the  defendant  and  as 
such  entitled  to  a  separation  of  his  share  and  possession 
of  it.  Where  the  plaintiff's  interest  is  not  such  as  confers 
that  right;  where  the  ownership  of  the  undivided  portion 
of  the  property  is  not  in  the  plaintiff,  but  in  a  trustee 
clothed  with  the  title  and  charged  with  the  management 
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of  the  property,  i.  e.,  with  an  active  trust,  which  neces- 
sarily excludes  the  plaintiff's  right  of  possession  and  con- 
trol of  it — it  cannot  be  said  that  the  plaintiflf  has  a  stand- 
ing to  ask  for  partition.  The  decisions  in  Hutchison's 
App.,  82  Pa.  609,  and  Clark's  Est.,  134  Pa.  140,  fully 
bear  out  this  proposition,  if  authority  for  it  be  needed. 

It  follows  that  the  defendant's  plea  in  this  case  is  sus- 
tained by  the  evidence,  that  her  request  for  binding  in- 
structions was  entitled  to  be  affirmed,  and  that  judgment 
must  now  be  entered  accordingly. 

Ei^or  assigned  was  in  entering  judgment  for  defendant 
non  obstante  veredicto. 

Stephen  M.  Meredith,  with  him  Earle  I.  Koch,  for  ap- 
pellant, cited:  Harper  v.  Blean,  3  Watts,  471;  Snyder  v. 
Bear,  144  Pa.  278;  Fulton  v.  Fulton,  2  Grant,  28;  Shu^y 
v.  Postlethwaite,  72  Pa.  39;  Gilhner  v.  Daix,  141  Pa. 
505;  Coles  v.  Ayres,  156  Pa.  197;  Richards  v.  Bentz,  212 
Pa.  93;  Robinson  v.  Jones,  222  Pa.  56;  Miller  v.  Schneider, 
5  Rawle,  140. 

Isdoc  Hiester,  with  him  Ira  P.  Rothermel,  for  appellee. — 
A  fee  may  be  restrained  by  a  subsequent  clause  to  con- 
vert it  into  a  life  estate:  Urich  v.  Merkel,  81  Pa.  332; 
Livezey's  App.,  106  Pa.  201;  Krebs's  Est.,  184  Pa.  222. 

Where  a  testator  gives  a  share  of  his  estate  in  trust  to 
invest  it  and  pay  over  the  income  to  one  person  for  life 
and  the  principal  to  others  upon  his  death  the  life 
beneficiary  has  no  standing  to  demand  partition  of  the 
real  estate  included  in  that  share:  Clark's  Est.,  134  Pa. 
140;  Hutchison's  App.,  82  Pa.  509;  Willing  v.  Brown,  7 
S.  &  R.  467;  Longwell  v.  Bentley,  23  Pa.  99 

Per  Curiam,  April  25,  1910: 

The  judgment  is  affirmed  on  the  opinion  of  Judge  End- 

LICH. 
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Deppen,  Appellant,  v.  Light. 

Deceit — Fal^e  datemenU — Evidence. 

To  establish  an  action  to  recover  damages  alleged  to  have  been 
sustained  by  reason  of  false  and  fraudulent  statements  made  by  the 
defendant  concerning  the  value  of  certain  bonds  and  shares  of  stock, 
which  the  plaintiff  purchased  on  the  defendant's  recommendation,  it 
is  essential  for  the  plaintiff  to  prove  that  the  statements  were  untrue, 
and  that  they  were  made  in  bad  faith. 

Argued  Feb.  28,  1910.  Appeal,  No.  308,  Jan.  T.,  1909, 
by  plaintiff,  from  judgment  of  C.  P.  Berks  Co.,  March  T., 
1908,  No.  63,  on  verdict  for  defendant,  in  case  of  Anna  I. 
Deppen  v.  Wellington  W.  Light.  Before  Fell,  C.  J., 
Brown,  Mbstrezat,  Potter  and  Stewart,  JJ.  Af- 
firmed. 

Trespass  for  deceit. 

At  the  trial  Stevens,  J.,  charged  as  follows: 

The  plaintiff,  Anna  I.  Deppen,  has  brought  this  action 
against  the  defendant,  Wellington  W.  Light,  to  recover 
damages,  alleging  that  she  was  induced  by  false  and 
fraudulent  representations  to  make  certain  pm^chases  of 
stock  from  the  defendant. 

Tills  action  is  what  is  known  in  law  as  an  action  of 
fraud  or  deceit,  and  it  is  incumbent  upon  the  plaintiff 
to  offer  positive  proof,  not  only  that  the  representations 
were  made,  but  that  the  representations  which  were  made 
were  false  and  fraudulent. 

It  appears  that  on  April  7,  1903,  the  plaintiff  went  to 
the  defendant  and  purchased  twenty  shares  of  the  capital 
stock  of  the  National  Brass  &  Iron  Works,  fourteen  shares 
of  the  capital  stock  of  the  Montello  Brick  Works  and  ten 
shares  of  the  Lebanon  Valley  Iron  Works.  It  is  conceded 
that  the  stock  of  the  Lebanon  Valley  Iron  Works  is  good, 
and  all  the  testimony  that  has  been  offered  has  been  con- 
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ceming  the  truth  of  the  representations  made  as  to  the 
value  of  the  other  stocks. 

It  appears  from  the  plamtiflf's  own  testimony  that  the 
stocks  at  that  time  were  marketable  stocks  selling  at 
about  the  price,  at  the  exact  price,  at  which  they  were 
sold  to  the  plaintiff,  and  there  is  no  evidence  here  con- 
cerning the  falsity  of  the  representations  made  at  the 
time.  It  may  be  unfortunate  that  afterward  some  of 
these  enterprises  failed,  but  the  evidence  which  the  jury 
must  consider  is  that  which  relates  to  the  time  when  the 
sale  was  made.  I  find  in  this  testimony  no  positive  evi- 
dence in  support  of  the  various  allegations  made  by  the 
plaintiff,  and  I  therefore  direct  you  to  find  a  verdict  in 
favor  of  the  defendant. 

Error  assigned  was  in  giving  binding  instructions  for 
defendant. 

E.  H.  Deysher,  for  appellant. 

C.  H.  Ruhly  with  him  J.  Milton  Miller,  for  appellee. 

Per  Curiam,  April  25,  1910: 

This  was  an  action  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  false  and  fraudulent  state- 
ments made  by  the  defendant  concerning  the  value  of 
certain  bonds  and  shares  of  stock  which  the  plaintiff 
purchased  on  his  recomtmendation.  To  establish  her 
action  it  was  essential  that  she  should  prove  that  the  state- 
ments were  untrue  and  that  they  were  made  in  bad  faith. 
The  learned  trial  judge  found  that  she  did  not  prove 
either  and  directed  a  verdict  for  the  defendant.  We  find 
no  reason  to  doubt  the  correctness  of  his  conclusion.  The 
judgment  is  affirmed. 
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United  States  Brick  Company  to  use,  Appellant,  v. 
Middletown  Shale  Brick  Company.  United  States 
Brick  Company  to  use.  Appellant,  v.  Reading 
Shale  Brick  Company. 

Setoff— Insohency — Receiver — Purchase  of  daime  for  purposes  of 
setroff. 

1.  The  appointment  of  a  receiver,  and  not  the  filing  of  a  biU  pray- 
ing therefor,  is  to  be  taken  as  changing  the  situation  in  such  manner 
as  to  put  an  end  to  the  right  of  the  insolvent  company's  debtors  to 
acquire  claims  against  it  capable  of  being  set  off  against  its  demands 
when  sued  for  by  the  receiver. 

2.  A  debtor  of  an  insolvent  corporation,  knowing  of  the  insolvency 
of  the  corporation,  and  that  an  application  for  a  receiver  has  been  made, 
may  purchase  a  claim  against  the  corporation  while  the  application 
is  pending  and  use  it  as  a  set-off  against  the  receiver. 

Argued  Feb.  28,  1910.  Appeals,  Nos.  369,  Jan.  T., 
1909,  and  No.  360,  Jan.  T.,  1909,  by  plaintiffs,  Trom  or- 
ders of  C.  P.  Berks  Co.,  Feb.  T.,  1909,  Nos.  54  aad  55, 
discharging  rules  for  judgments  for  want  of  sufficient 
affidavits  of  defense  in  cases  of  United  States  Brick  Com- 
pany to  use  of  Robert  Pennington,  Receiver,  v.  Middle- 
town  Shale  Brick  Company  and  United  States  Brick 
Company  to  use  of  Robert  Pennington,  Receiver,  v. 
Reading  Shale  Brick  Company.  Before  Fell,  C.  J., 
Brown,  Mestrezat,  Pottese  and  Stewart,  JJ.  Af- 
firmed. 

Assumpsit  by  a  receiver  to  collect  an  indebtedness  due 
an  insolvent  corporation. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Enduch,  p.  J.,  filed  the  following  opinion: 
This  is  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense.    The  statement  avers  that  the  United 
States  Brick  Company  and  the  defendant  had  the  same 
treasurer;  that  as  treasurer  of  the  former  and  with  the 
Vol.  ccxxviii— 6 
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knowledge,  etc.,  of  the  oflBicers  and  directors  of  both  com- 
panies, he  advanced  its  moneys  to  himself  as  trea£urer 
for  the  latter  company  and  disbursed  them  for  its  pur- 
poses; that  as  treasurer  of  the  United  States  Brick  Com- 
pany he  received  from  himself  as  treasurer  of  defendant 
company  partial  reimbursements  upon  such  advances; 
that  on  April  25,  1907,  there  was  a  balance  due  the 
United  States  Brick  Company  by  the  defendant  company 
amounting  (for  present  purposes)  to  $11,419.19;  that  on 
and  after  July  1,  1907,  the  United  States  Brick  Company 
became  and  remained  insolvent;  that  on  August  31,  1907, 
a  bill  in  equity  was  filed  on  behalf  of  creditors  of  the 
company  praying  for  a  receivership;  that  thereupon,  on 
July  27,  1908,  a  receiver,  the  use  plaintiff  in  this  action, 
was  appointed;  and  that  of  all  of  this  the  officers  and  di- 
rectors of  the  defendant  company  were  fully  aware.  The 
affidavit  of  defense,  made  by  the  present  treasurer  of  the 
defendant  company,  now  under  a  management  different 
from  that  previously  controlling  its  affairs,  disclaims  in- 
formation as  to  and  neither  admits  nor  denies  the  alle- 
gations of  the  statement  concerning  the  knowledge,  etc., 
of  the  then  officers  and  directors  of  the  two  companies 
of  the  actions  of  their  treasurer,  and  avers  that  on  April  1, 
1907,  the  United  States  Brick  Company  made  its  note 
(secured  by  600  shares  of  Middletown  Shale  Brick  Com- 
pany stock)  for  $35,000,  payable  six  months  after  date 
to  its  own  order,  and  in  consideration  of  the  payment  of 
a  like  sum  indorsed  and  delivered  it  to  B.  Dawson  Cole- 
man, together  with  the  collateral;  that,  the  note  not  being 
paid  at  maturity,  the  collateral  was  sold  and  the  net  pro- 
ceeds of  the  same,  $1,793.88,  credited  on  the  note,  leav- 
ing a  balance  due  upon  it  of  $33,205.12;  that  in  Decem- 
ber, 1907,  the  defendant  company  purchased  the  note 
from  Coleman  for  value;  and  that  consequently,  instead 
of  the  defendant  company  being  indebted  to  the  United 
States  Brick  Company,  the  latter  owes  the  defendant 
$21,791.93,  with  interest. 
That  the  whole  doctrine  of  set-off  is  in  its  origin  founded 
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on  equitable  considerations:  Hibert  v.  Lang,  165  Pa.  439, 
and  that  the  principles  of  equity  may  be  invoked  in  sup- 
port of  a  claim  not  strictly  within  the  terms  of  our  defal- 
cation act:  Hibert  v.  Lang,  165  Pa.  439;  Smith  &  Co.  v. 
Myler,  22  Pa.  36;  Skinner  v.  Chase,  6  Pa.  Superior  Ct. 
279,  283,  is  undoubtedly  true.  But  as  regards  cross 
demands  covered  by  that  act,  broadly  construed  as  it  is, 
it  has  long  been  settled  in  this  state  that  a  defendant's 
right  of  set-off,  unconnected  with  the  cause  of  plaintiff's 
action,  rests  upon  the  statute:  Rider  v.  Johnson,  20  Pa. 
190,  192;  Tagg  v.  Bowman,  108  Pa.  273,  277,  and  is 
not  therefore  controllable  by  any  equitable  discretion: 
Dry  V.  Filbert,  2  Woodw.  134.  For  this  reason,  as  to 
such  demands,  the  decisions  of  other  jurisdictions  where 
the  right  is  looked  upon  as  an  equitable  rather  than  a  le- 
gal one,  are  inconclusive;  and  similarly  inappHcable  are 
those  of  oiu*  own  courts  involving  demands  not  embraced 
in  the  defalcation  act.  It  is  with  a  demand  which  is  em- 
braced in  it  that  we  have  to  do  here.  Its  admissibility  is 
not  ruled  by  decisions  such  as  Venango  Nat.  Bank  v. 
Taylor,  56  Pa.  14,  and  Thorp  v.  Wegefarth,  56  Pa.  82,  in 
which  the  questions  of  set-oflf  adjudicated  arose,  not  un- 
der our  statute,  but  under  the  provisions  of  the  national 
banking  law — ^nor  by  those  tmning  upon  the  phraseology 
of  the  banking  laws  of  this  state:  Philips  v.  Bank,  18 
Pa.  394;  Basehore  v.  Rhodes,  85  Pa.  44.  No  doubt,  like 
all  statutes:  Thomas's  Elect.,  198  Pa.  546,  550,  our  de- 
falcation act  is  subject  to  the  canon  of  interpretation  for- 
bidding a  construction,  if  avoidable,  which  would  lead 
to  unjust  or  inequitable  results  in  their  operation.  Thus, 
in  a  number  of  instances,  the  right  has  been  denied  to  a 
niember  of  an  insolvent  mutual  insm^ance  company  to  set 
off  against  his  liability  as  such  to  the  company  a  demand 
held  by  him  against  it  as  an  insured  or  as  the  assignee  of  an 
nisured.  But  those  decisions  rest  upon  the  ground  stated 
by  Chief  Justice  Gibson  m  Hillier  v.  Ins.  Co.,  3  Pa.  470, 
at  p.  474,  that  every  member  of  such  a  company  "is  an 
insurer  as  well  as  a  party  insured;  and  that  he  is  bound  to 
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make  compensation,  as  well  as  entitled  to  receive  if — 
so  that  to  permit  him  to  set  off  his  demand  against  his 
liability  would  work  a  gross  injustice  to  his  fellows  and  a 
virtual  abrogation  of  his  fundamental  contract  with 
them:  Long  v.  Ins.  Co.,  6  Pa.  421,  424;  Schofield  v. 
Lafferty,  17  Pa.  Superior  Ct.  8.  Similarly  a  stockholder 
in  a  corporation  owing  unpaid  stock  subscriptions  cannot 
after  the  company's  insolvency  set  off  against  that  lia- 
bility a  claim  held  by  him  against  the  company:  Macun- 
gie  Savings  Bank  v.  Bastian,  10  W.  N.  C.  71 — because, 
whether  paid  or  unpaid,  the  capital  stock  constitutes  a 
trust  fund  for  creditors  generally:  Macungie  Savings  Bank 
V.  Bastian,  10  W.  N.  C.  71 ;  Pipe  &  Foundry  Co.  v.  Bullock, 
174  Pa.  93,  which  a  stockholder  is  bound  by  his  contract 
of  subscription  to  make  up  to  the  extent  undertaken  by 
him,  and  which  by  that  contract  he  has  waived  the  right  to 
impair  to  the  detriment  of  other  creditors  by  such  set-off. 

It  is  of  coiu'se  true  that  the  allowance  of  the  set-off 
here  claimed  may  be  regarded  as  in  effect  the  concession 
to  defendant  of  a  preference  over  other  creditors  of  the 
United  States  Brick  Company,  which,  even  if  otherwise 
unassailable,  will  produce  manifest  inequality.  And  yet, 
with  every  disposition  to  escape  from  such  a  result  if 
possible,  it  is  not  seen  how  for  the  pmpose  of  this  rule  it 
can  be  rejected. 

The  affidavit  of  defense,  under  the  practice  act  of 
1887,  is  made  to  the  plaintiff's  declaration:  Ashman  v. 
Weigley,  148  Pa.  61.  Its  sole  purpose  is  to  meet  the 
plaintiff's  demand  as  declared  by  him  and  prevent  a 
summary  judgment;  wherefore  it  cannot  be  given  the 
effect  of  inferentially  admitting  anything  making  against 
defendant  which  is  not  averred  in  the  declaration:  Taylor 
V.  Beatty,  202  Pa.  120,  126-127.  The  declaration  m  this 
case,  in  the  nature  of  things,  has  nothing  to  say  concern- 
ing the  transaction  between  Coleman  and  the  defendant. 
In  the  averment  in  the  affidavit  of  defense  of  the  transfer 
of  the  United  States  Brick  Company's  note  by  Coleman 
to  defendant,  it  was  therefore  not  necessary  to  negative 
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an  intent  on  defendant's  part  in  the  acquisition  of  the 
note  to  use  it  as  a  set-o£F  against  the  United  States  Brick 
Company's  demand,  even  if  the  existence  of  such  intent 
would  forbid  its  use  for  that  purpose,  which  it  may  not: 
Primer  v*  Euhn,  1  Dall.  452;  Rider  v.  Johnson,  20  Pa. 
190,  192;  McGowan  v.  Budlong,  79  Pa.  470;  Skmner  v. 
Chase,  6  Pa.  Superior  Ct.  279,  282,  so  long  as  the  transfer 
was  actual  and  bona  fide,  making  the  defendant  the  ab- 
solute owner  of  the  note:  see  Oyster  v.  Short,  177  Pa. 
589,  as  the  affidavit  explicitly  avers  it  to  be.  Nor  does 
the  fact  of  the  insolvency  of  the  United  States  Brick 
Company  at  the  time  of  the  transfer,  declared  and  not 
denied  to  have  been  known  to  defendant,  of  itself  exclude 
the  availability  of  the  defense  made.  There  is  abundance 
of  authority,  from  Boinod  v.  Pelosi,  2  Dall.  43,  down  at 
least  to  Burford  v.  Fergus,  165  Pa.  310,  that  after  a 
transfer  of  an  insolvent's  property  or  demand,  his  debtor 
cannot,  with  notice  of  the  insolvency  and  transfer,  buy 
in  the  insolvent's  obligations  and  set  them  ofif  against  his 
own  liability.  But  beyond  this  none  of  the  authorities 
dealing  with  cross  demands  covered  by  the  statute  seem 
to  go.  And  it  may  be  noted  that  in  Nix  v.  Ellis,  118  Ga. 
345  (45  S.  E.  Repr.  404),  it  is  said  that  decisions  holding 
claims  purchased  after  knowledge  of  insolvency  imavail- 
able  for  purposes  of  set-off  are  based  upon  the  language 
of  particular  statutes.  It  would  seem  to  follow  that,  in 
order  to  bring  the  defense  here  set  up  within  the  prohibi- 
tion of  our  authorities,  it  would  have  to  be  considered 
that  the  filing  of  the  bill  in  equity  for  a  receivership  was, 
upon  its  culmination  in  the  appointment  of  a  receiver,  to 
be  treated  as  a  species  of  transfer,  or  sequestration,  or 
impounding  of  the  assets  and  credits  of  the  United  States 
Brick  Company  as  of  the  date  of  its  filing.  It  is  not  alto- 
gether in  point  to  refer  to  the  effect  of  insolvency  or 
bankruptcy  statutes  as  vesting  in  the  receiver,  when  ap- 
pcHnted,  the  property  and  rights  of  the  insolvent  by  ref- 
erence to  the  commencement  of  the  proceeding — even 
though,  as  held  in  Beardslee  v.  Beaupre,  44  Minn.  1 
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(46  N.  W.  Repr.  137),  the  particular  statute  contained  no 
express  provision  so  declaring.  The  necessity  of  that 
effect  under  such  statutes  is  deemed  to  result  from  their 
peculiar  scope  and  purpose.  It  was  pointed  out  in  Nut- 
taJl  &  Co.  V.  Duryea  Power  Co.,  C.  P.  Berks  Co.,  No.  927, 
Eq.  Dock.,  1907,  that  the  jurisdiction  exercised  by  courts 
of  equity  in  the  appointment  of  receivers  is  essentially 
unhke  and  serves  different  objects  from  that  created  by 
insolvency  and  bankrupty  statutes,  and  remains  un- 
affected by  these.  Nor  is  it  seen  how,  consistently  with 
the  principle  that  in  equity  the  situation  of  the  parties 
at  the  time  of  the  decree,  and  not  at  the  commencement 
of  the  suit,  is  the  criterion:  Shaw  v.  Bayard,  4  Pa.  257, 
258-259,  the  rule  contended  for  by  plaintiff's  counsel  can 
be  regarded  as  one  generally  appUcable  in  proceedings 
of  the  character  here  in  question.  Where  upon  the  filing 
of  the  bill  and  pending  its  disposition  an  injunction  is 
granted  against  the  payment  of  obligations,  transfer  of 
securities,  etc.,  such  a  result  may  practically  ensue,  in 
accordance  with  the  decision  in  Colt  v.  Brown,  78  Mass. 
233.  But  there  is  no  allegation  here  of  the  interposition 
of  any  such  restraining  order.  It  is  indeed  laid  down  in 
Nix  V.  Ellis,  118  Ga.  345  (45  S.  E.  Repr.  404),  that  m  the 
absence  of  a  statutory  provision  on  the  subject  the  filing 
of  the  petition  for  the  appointment  of  a  receiver  closes 
the  right  to  pm'chase  claims  against  the  insolvent  and 
use  them  by  way  of  set-off  when  sued  by  that  oflBicer. 
The  decision  does  not  hinge  on  that  point;  for  the  cross 
demand  antedated  the  filing  of  the  petition  for  receiver- 
ship and  the  set-off  was  bound  to  be  allowed  whetiier  the 
principle  stated  be  accepted  or  not.  But  aside  from  this, 
the  principle  itself  seems  to  be  at  variance  with  the  doc- 
trine of  our  own  decisions.  It  has  long  been  held  that 
in  cases  of  assignments  for  benefit  of  creditors,  the  date 
of  the  assignment  fixes  the  rights  and  status  of  all  parties: 
Miller's  App.,  35  Pa.  481.  The  same  rule  appUes  to  cases 
where  corporations  are  dissolved  and  placed  in  the  hands 
of  receivers,  the  rights  of  creditors  being  fixed  as  of  the 
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date  of  the  decree:  Dean  &  Son's  App.,  98  Pa.  101 ;  Oyster 
V.  Short,  177  Pa.  601,  606.  And  so,  according  to  Cowan  v. 
Plate  Glass  Co.,  184  Pa.  1,  where  a  corporation,  upon 
bill  m  equity  for  the  appointment  of  a  receiver,  is  ad- 
judged insolvent  and  a  receiver  appointed.  It  is  sug- 
gested that  in  view  of  Pangbum  v.  Vault,  etc.,  Co.,  205 
Pa.  83,  it  must  be  considered  that  Cowan  v.  Plate  Glass 
Co.  would  not  have  been  decided  as  it  was,  had  the  fact 
of  the  company's  insolvency  at  the  time  of  the  giving 
of  the  note  there  in  question  appeared.  But  a  careful 
reading  of  the  two  cases  shows  that  the  distinction  be- 
tween them  is  plain  and' broad,  and  that  there  is  nothing 
in  the  latter  qualifying  the  principle  declared  in  the 
earlier  one.  In  short,  the  effect  of  the  decisions  binding 
in  the  disposition  of  this  rule  would  appear  to  be  that  the 
appointment  of  the  receiver,  and  not  the  filing  of  a  bill 
praying  therefor,  is  to  be  taken  as  changing  the  situation 
in  such  manner  as  to  put  an  end  to  the  right  of  the  in- 
solvent company's  debtors  to  acquire  claims  against  it 
capable  of  being  set  off  against  its  demands  when  sued 
for  by  the  receiver.  The  occurrence  of  the  change  at  that 
precise  moment  is  inevitable  from  the  nature  and  pur- 
poses of  the  decree  itself,  which,  though  not  investing 
the  receiver  with  the  legal  title  to  the  assets  of  the  com- 
pany: Singerly  v.  Fox,  75  Pa.  112,  yet  involves  a  pro- 
hibition of  any  intermeddling  with  the  affairs  of  the  com- 
pany: Treat  v.  Ins.  Co.,  199  Pa.  326,  and  puts  them  in 
the  custody  of  the  law:  Cowan  v.  Plate  Glass  Co.,  184 
Pa.  1, 10,  the  receiver,  as  its  officer,  representing  both  the 
corporation  and  its  creditors:  State  Bank  v.  Kirk,  216 
Pa.  452,  456.  And  it  may  be  noted  that  the  conclusion 
indicated  conforms  to  the  doctrine  stated  in  Gluck  & 
Becker,  Recrs.  of  Corps.  (2d  ed.),  sec.  89. 

"The  rights  of  the  receiver  become  fixed  at  the  time 
of  his  appointment;  the  rights  of  creditors  of  the  corpo- 
ration represented  by  him  then  attach;  and  it  would  not 
be  equitable  to  coimtenance  any  subsequent  arrange- 
ment to  give  any  one  of  them  an  imdue  preference  over 
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the  others.  Parties  must  stand  or  fall  by  the  condition 
of  things  in  existence  at  the  time  of  the  appointment  of 
the  receiver.  .  .  .'' 

It  remains  only  to  notice  the  contention  t^t  the  In- 
solvency Act  of  Jmie  4,  1901,  P.  L.  404,  forbidding  the 
preference  of  creditors  within  four  months  of  the  com- 
mencement of  proceedings  in  involimtary  insolvency  ought 
to  operate  in  denial  of  the  defendant's  right  to  set  off 
the  claim  acquired  by  it  in  December,  1907,  the  bill  for 
a  receivership  having  been  filed  August  31,  1907.  The 
argument  is  that  since  the  statute  does  not  permit  a 
creditor  to  obtain  a  preference  by  payment  of  his  claim 
within  that  period,  a  debtor  is  not  permitted  to  obtain  a 
like  preference  by  setting  off  against  his  liability  a  claim 
purchased  afterwards  with  knowledge  of  the  existing  in- 
solvency. It  is  not  necessary  to  consider  whether  the 
act  of  1901  is  suspended  by  the  federal  bankruptcy  law: 
Potts  V.  Mfg.  Co.,  25  Pa.  Superior  Ct.  206,  or  not;  Trust 
Co.  V.  Comingor,  184  U.  S.  18;  Randolph  v.  Scruggs,  190 
U.  S.  533.  It  is  enough  to  note  that  sees.  1  and  2  of  the 
act  of  1901,  in  which  the  prohibition  against  preferences 
appears,  speak  of  transactions  between  "any  person  .... 
or  corporation,  being  insolvent  or  in  contemplation  of  in- 
solvency," and  the  party  with  whom  such  person  or 
corporation  is  dealing  "with  a  view  to  give  a  preference 
to  any  creditor,*'  etc.  In  other  words,  the  thing  avoided 
is  immistakably  a  preference  brought  or  intended  to  be 
brought  about  by  a  transaction  to  which  the  insolvent  is 
a  party  either  actively  or  passively:  Ferguson  v.  Greth, 
C.  P.  Berks  Co.,  No.  4,  Nov.  T.,  1899,  E.  D.  (aff'd  195 
Pa.  272)  and  authorities  there  cited.  From  such  a  pro- 
vision it  is  hardly  permissible  to  infer  a  legislative  intent 
to  affect  transactions  between  creditors  and  debtors  of 
an  insolvent  to  which  the  latter  is  in  no  wise  a  party,  and 
where  those  who  are  parties  to  it  do  not  appear  to  be 
identified  with  the  insolvent  or  to  owe  any  duty  to  its 
other  creditors.  That  a  construction  of  the  act  of  1901 
as  contended  for  would  involve  the  recognition  of  an 
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"Implied  repeal  by  it  of  the  statute  of  defalciations  as  ju- 
dicially constraed  (such  coiistruction  being  part  of  the 
y  itself:  Douglass  v.  Pike  County,  101  U.  S.  677,  687) 
^  ^o  far  as  it  may  become  the  means  of  enabling  a  debtor, 
^V  tlie  acquisition  and  set-off  of  a  claim  against  the  in- 
^Went,  indirectly  to  secure  an  advantage  over  other 
^^^ditors  of  the  same  is  very  manifest.    The  question  of 
Spiled  repeal  as  between  two  statutes  is  always  one  of 
^^gidative  intent:  Fraim  v.  Lancaster  County,  171  Pa. 
436.    That  intent,  however,  must  be  primarily  sought 
for  in  the  language  of  the  enactment:  Reiser  v.  Sav.  Fund 
Assn.,  39  Pa.  137,  144;  Leonard  v.  Com.,  112  Pa.  607, 
623;  and  where  the  language  is  plain  and  unambiguous  no 
intent  beyond  that  clearly  expressed  by  it  can  be  attrib- 
uted to  the  legislature:  Leonard  v.  Com.,  112  Pa.  607, 
623;  Dame,  Seymour  &  Co.'s  App.,  62  Pa.  417,  422.    It 
may  very  well  be  that  a  modification  of  our  law  of  de- 
falcation in  the  sense  contended  for  would  be  an  im- 
provement and  in  the  line  of  equity  and  fair  dealing. 
Yet,  as  was  pointed  out  in  Nix  v.  EUis,  118  Ga.  345  (45 
S.  E.  Repr.  404),  in  discussing  a  statute  forbidding  the 
set-off  of  cross  demands  in  certain  cases: 

"It  will  not  do  to  extend  the  rule  beyond  the  statute, 
though  the  reason  thereof  may  apparently  be  equally 
applicable  to  cases  outside  of  its  terms;  for  what  is  suflS- 
cient  to  induce  a  legislatxu^  to  make  law  will  not  author- 
ize courts  to  change  law." 

The  conclusion  which  is  thus  forced  upon  the  court 
(though,  it  may  be  confessed,  not  without  a  feeling  that 
the  contrary  is  supported  by  many  obvious  considerations 
of  fairness  and  expediency),  is  tiiat  the  affidavit  of  de- 
fense filed  in  this  case  is,  under  our  law  as  it  now  stands, 
sufficient  to  prevent  the  entry  of  judgment  for  plaintiff 
upon  this  rule. 
The  rule  to  show  cause  is  discharged. 

Error  assigned  was  order  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 
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Isaac  HiesteTy  with  him  G.  W.  Pepper,  for  appellant. — 
In  determining  whether  a  cross  demand  shall  be  allowed 
as  a  set-off  the  court  looks  to  the  real  ownership  of  the 
claim:  Philips  v.  Bank,  18  Pa.  394;  Mmray  v.  William- 
son, 3  Binney,  135;  Wolfersberger  v.  Bucher,  10  S.  &  R. 
10;  Hibert  v.  Lang,  165  Pa.  439. 

Where  a  debtor  knows  that  his  obligation  is  not  owned 
by  the  original  creditor  and  that  the  real  owner  has  pro- 
ceeded by  suit  against  the  original  creditor  to  establish 
his  title  such  debtor  cannot  purchase  an  obligation  of  the 
original  creditor  and  use  it  as  a  set-off  against  a  title  so 
established:  State  Bank  v.  Kirk,  216  Pa.  452;  Diven  v. 
Phelps,  34  Barb.  224;  Hillier  v.  Allegheny  Coimty  Mut. 
Life  Ins.  Co.,  3  Pa.  470;  Long  v.  Penn  Ins.  Co.,  6  Pa.  421 ; 
Green  v.  Rick,  121  Pa.  130;  Colt  v.  Brown,  78  Mass.  233; 
Smith  V.  Mosby,  56  Tenn.  501;  Lanier  v.  Gayoso  Sav. 
Inst.,  56  Tenn.  506;  Nix  v.  Ellis,  118  Ga.  345  (45  S.  E. 
Repr.  404). 

A  director  of  ati  insolvent  corporation  cannot  obtain 
a  preference  for  his  claim  against  the  corporation  by 
assigning  it  to  a  debtor  of  the  corporation  pending  pro- 
ceedings to  have  a  receiver  appointed  in  order  that  it 
may  be  used  as  a  set-off:  Pangbum  v.  American  Vault, 
etc.,  Co.,  205  Pa.  83. 

PhiUip  S.  Zieber^  of  Snyder  &  Zieber,  for  appellees. 

Per  Curiam,  April  25,  1910: 

These  appeals  involve  the  same  question  and  were 
argued  together.  The  judgments  are  affirmed  for  the 
reasons  stated  in  the  opinion  of  the  learned  president 
judge  of  the  conmion  pleas,  discharging  the  rule  for 
judgment  in  No.  359. 
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Battenfeld  v.  Kline,  Appellant. 

W^— Construction — Conversion  of  realty  into  personalty — Vested  and 
contingent  interest — Power  of  sale. 

1.  Testatrix  gave  "all  the  rest,  residue  and  remainder '^  of  her 
estate,  "real,  personal  and  mixed''  to  her  executor  in  trust,  to  collect 
the  interest,  rents,  issues,  profits  and  income  and  to  pay  over  the  net 
biJance  of  the  same  to  her  husband  during  his  liTe.  She  further 
directed  that  "at  and  immediately  upon  the  death"  of  the  hus- 
band, the  estate  "shall  be  divided  in  equal  shares  between  such  of 
the  children"  of  the  testatrix  and  her  husband  "as  shall  then  be 
living" — ^naming  the  children  and  providing  that  "if  any  one  or 
more  of  the  said  children  shall  then  be  dead  leaving  issue,  such  issue 
shall  stand  in  the  place  of  and  be  entitled  to  the  share  to  which  such 
child  would  have  been  entitled  if  such  child  had  survived  ....  in 
such  manner  and  in  such  proportion  as  said  issue  would  inherit  the 
same  if  such  child  had  died  intestate,  seized  or  possessed  thereof." 
She  gave  the  executor  power  to  sell  the  realty  "at  any  time"  at  private 
or  public  sale,  and  to  convey,  to  hold  or  reinvest  the  proceeds  in  real 
estate  subject  to  the  same  trusts,  etc.,  with  the  proviso  that  none  of 
the  real  estate  be  sold  during  the  husband's  lifetime  save  by  his  written 
consent  evidenced  by  his  joinder  in  the  conveyance.  Held,  (1)  that 
no  interest  passed  to  the  children  in  the  realty  as  such;  (2)  that  the 
testatrix  contemplated  the  exercise  of  the  power  of  sale  after  her  hus- 
band's death;  (3)  that  an  administrator  d.  b.  n.  c.  t.  a.  of  the  dece- 
dent could  sell  the  real  estate  and  give  a  good  title  in  fee  simple. 

2.  Conversion  of  realty  into  personalty  is  affected  (1)  by  a  pos- 
itive direction  to  sell  the  land,  which  is  an  express  declaration  of 
intention  to  convert,  (2)  by  an  absolute  necessity  to  sell  in  order 
to  execute  the  will,  and  (3)  by  such  a  blending  of  realty  and  per- 
sonalty by  a  testator  in  his  will  as  to  clearly  show  that  he  intended  to 
create  a  fund  out  of  both  real  and  personal  estate  and  to  bequeath 
Uiat  fund  as  money,  in  both  of  which  latter  cases  there  is  an  irresistibly 
implied  declaration  of  intent  to  convert. 

Argued  Feb.  28,  1910.  Appeal,  No.  384,  Jan.  T.,  1909, 
by  defendant,  from  judgment  of  C.  P.  Berks  Co.,  Aug.  T., 
1909,  No.  60,  for  plaintifif  on  ease  stated  in  suit  of  Louis 
Battenfeld,  administrator  d.  b.  n.  e.  t.  a.  of  Esther  J. 
Boas,  deceased,  v.  Harry  H.  Kline.  Before  Fell,  C.  J., 
Brown,  Mestrezat,  Potter  and  Stewart,  JJ.  Af- 
firmed. 
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Case  stated  to  determine  marketable  title  to  real  estate. 

Endlich,  p.  J.,  filed  the  following  opinion: 
This  case  stated  involves  the  interpretation  of  the 
will  of  Esther  J.  Boas  dated  March  24,  1885,  in  which 
she  disposes  of  an  estate  expressly  declared  to  consist 
of  both  realty  and  personalty.  In  the  second  paragraph 
the  testatrix  gives  "all  the  rest,  residue  and  remainder" 
of  her  estate,  "real,  personal  and  mixed,"  to  her  executor 
in  trust  to  collect  the  interest,  rents,  issues,  profits  and 
income  and  pay  over  the  net  balance  of  the  same  to  her 
husband  diuing  his  life.  The  next  paragraph  says  that 
"at  and  immediately  upon  the  death"  of  the  husband, 
the  estate  "shall  be  divided  in  equal  shares  between  such 
of  the  children"  of  the  testatrix  and  her  husband  "as  shall 
then  be  living," — naming  the  children  and  providing  that 
"if  any  one  or  more  of  the  said  children  shall  then  be 
dead  leaving  issue,  such  issue  shall  stand  in  the  place  of 
and  be  entitled  to  the  share  to  which  such  child  would 
have  been  entitled  if  such  child  had  survived  ....  in 
such  manner  and  in  such  proportion  as  said  issue  would 
inherit  the  same  if  such  child  had  died  intestate,  seized 
or  possessed  thereof,"  The  fourth  paragraph  gives  the 
executor  power  to  sell  the  realty  "at  any  time"  at  private 
or  public  sale,  and  to  convey,  to  hold  or  reinvest  the  pro- 
ceeds in  real  estate  subject  to  the  same  trusts,  etc.,  with 
the  proviso  that  none  of  the  real  estate  be  sold  during  the 
husband's  lifetime  save  by  his  written  consent  evidenced 
by  his  joinder  in  the  conveyance. 

The  husband  died  February  5,  1909,  all  the  children 
surviving  him  except  one,  who  left  a  widow  but  no 
children  or  grandchildren.  On  March  8,  1909,  the  plain- 
tiff was  duly  appointed  administrator  d.  b.  n.  c.  t.  a.  of 
Esther  J.  Boas,  deceased,  having  previously  been  ap- 
pointed trustee  under  the  will  by  the  orphans'  court  of 
this  county.  One  of  the  children,  George  D.  Boas,  had 
before  the  father's  death  become  insolvent,  a  receiver  of 
his  estate  being  appointed  by  the  court  of  common  pleas 


Digitized  by 


Google 


BATTENFELD  v,  KLINE,  Appellant.  93 

1910.]  Opinion  of  Court  bdow. 

of  Hiiladelphia  coxinty  on  October  1,  1906.  By  exemplifi- 
cation from  that  court  a  judgment  had  been  entered 
against  him  on  September  14,  1906,  in  this  court  to 
No.  72,  September  Term,  1906,  which  was  revived  oh 
April  24,  1909,  to  No.  98,  April  Term,  1909,  for  $670.52. 
Moreover,  on  February  25,  1909,  the  receiver  filed  a  bill 
in  equity  in  this  court,  to  No.  979,  Equity  Docket,  1909, 
for  partition  of  the  real  estate  left  by  Esther  J.  Boas. 
Beyond  the  filing  of  an  answer  by  George  D.  Boas,  and 
an  agreement  relieving  the  other  defendants  from  pres- 
ently answering,  no  steps  were  taken  in  that  proceeding. 

On  March  13,  1909,  after  notice  by  publication  and 
postmg  of  handbills,  the  plaintiff  exposed  to  public  sale 
the  realty  devised  by  Esther  J.  Boas  and  sold  a  certain 
part  of  it  to  defendant  for  S5,650,  ten  per  cent  thereof 
being  paid  down  and  an  agreement  entered  into  for  the 
payment  of  the  balance  before  May  1,  1909,  upon  the 
conveyance  of  a  good  title.  The  plaintifif  has  been  and 
is  ready  to  deliver  a  deed  executed  by  hiipself  as  ad- 
ministrator d.  b.  n.  c.  t.  a.  of  Esther  J.  Boas,  deceased, 
But  defendant  demands  in  addition  thereto  a  quitclaim 
deed  from  all  the  h^irs  of  Esther  J.  Boas  and  from  the 
receiver  of  George  D.  Boas,  the  satisfaction  of  the  judg- 
ment to  No.  98,  April  Term,  1909,  and  the  withdrawal  of 
the  equity  proceeding  above  referred  to,  before  paying  the 
balance  of  the  purchase  money.  This  action  is  brought 
to  determine  the  right  of  the  plaintifif  to  sell  and  the  lia- 
bility of  defendant  to  pay  upon  receipt  of  the  convey- 
ance the  plaintifif  is  able  to  furnish.  Obviously  that 
question  depends  upon  whether  the  children  were  vested 
with  any  interest  in  the  realty  devised  under  the  will, 
as  such.  This  question  has  been  argued  by  counsel  on 
both  sides  with  exhaustive  learning  and  ability,  greatly 
aiding  the  court  in  arriving  at  the  answer  that  seems  to 
be  required  in  order  1;o  satisfy  at  once  the  purposes  of 
the  testatrix  and  the  authorities  applicable  to  the  terms 
in  which  they  are  expressed. 

If  any  interest  at  all  passed  to  the  children  in  the 
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realty,  it  was  a  contingent  and  not  a  vested  one.  It  will 
be  noticed  that  whatever  gift  there  is  to  the  children  is 
to  such  as  shall  survive  the  husband.  Moreover,  the 
only  gift  to  them  is  in  the  direction  to  divide  the  estate 
among  them  upon  the  death  of  the  husband.  Separately 
from,  antecedently  to,  or  independently  of  that  direc- 
tion there  is  no  ^t  to  them  at  all.  In  such  case  it  is 
well  recognized  that  the  time  fixed  for  the  division  is 
an  essential  part  of  the  gift  implied  in  the  direction  for 
division,  and  that  the  vesting  of  any  interest  is  post- 
poned until  then:  2  Jarm.  on  Wills,  457;  2  Williams  on 
Executors,  1051,  1052;  Magoffin  v.  Patton,  4  Rawle,  113; 
Lamb  v.  Lamb,  8  Watts,  184;  Moore  v.  Smith,  9  Watts, 
403;  Seibert's  App.,  13  Pa.  501;  Bowman's  App.,  34  Pa. 
19;  Yost's  Est.,  134  Pa.  426,  434.  Of  course,  this  rule 
may  be  overborne  by  the  addition  of  words  of  limitation, 
showing  that  the  testator's  intention  was  that  the  children 
should  take  a  transmissible  interest;  as  where  the  gift  is 
implied  from  a  direction  to  divide  among  them  or  their 
heirs:  Muhlenberg's  App.,  103  Pa.  587.  But  there  is  no 
such  language  here.  On  the  contrary,  there  is  a  distinct 
provision  that,  in  the  case  of  the  death  of  any  child  during 
the  life  of  the  husband  leaving  issue  (Uving  at  the  time  of 
division),  such  issue  shall  get  the  share  the  child  would 
have  gotten,  not  indeed  by  way  of  inheritance  from  it,  but 
by  way  of  substitution  "in  the  place  of"  such  child. 

It  would  seem,  however,  that  no  interest  whatever  was 
intended  to  pass  to  the  children  in  the  realty  as  such; 
in  other  words,  that  the  will  worked  a  conversion  of  it 
into  personalty,  so  that  the  judgment  against  George  D. 
Boas  (see  Morrow  v.  Brenizer,  2  Rawle,  185),  and  the 
partition  proceedings  instituted  by  his  receiver  could 
have  no  possible  effect  upon  the  title  to  be  conveyed  by 
the  plaintiff.  Conversion  of  realty  into  personalty,  it  is 
well  imderstood,  is  a  question  of  intention  expressed  or 
implied.  The  rule  stated  in  Hunt's  &  Lehman's  App., 
105  Pa.  128,  141,  and  restated  in  Irwin  v.  Patchen,  164 
Pa.  51,  65,  and  Cooper's  Est.,  206  Pa.  628,  630,  is  that  it  is 
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effected  (1)  by  a  positive  direction  to  sell  the  land,  which 
^  an  express  declaration  of  intention  to  convert;  (2)  by 
*^  absolute  necessity  to  sell  in  order  to  execute  the  will, 
^d  (3)  by  such  a  blending  of  realty  and  personalty  by  a 
^^stator  in  his  will  as  to  clearly  show  that  he  intended 
^  create  a  fund  out  of  both  real  and  personal  estate  and 
^  bequeath  that  fund  as  money;  in  both  of  which  latter 
cases  there  is  an  irresistibly  implied  declaration  of  intent 
to  convert.    The  requirement  to  sell,  whether  expressed 
or  implied,  must  be  unconditional,  irrespective  of  con- 
tingencies,   independent   of   discretion   and   imperative: 
Cooper's  Est.,  206  Pa.  631.    But  where  it  is  clear  that  the 
provisions  of  the  will  cannot  be  carried  out  without  a 
sale,  it  is  not  material  that  the  language  used  in  speaking 
of  it  is  in  form  permissive  and  authoritative  rather  than 
mandatory,  nor  that  the  time  of  sale  is  postponed  or  left 
to  the  discretion  of  the  executor:  Severn's  Est.,  211  Pa. 
65,  67.    And  so  in  the  case  of  a  blending  of  realty  with 
personalty:  Tarrance  v.  Reuther,  185  Pa.  279.    The  im- 
possibility in  such  a  case  of  making  the  division  directed 
of  the  entire  estate  without  a  previous  conversion  of  it 
into  money  satisfies  the  needful  clear  requirement  of  a 
sale  of  the  realty:  Laughlm's  Est.,  131  Pa.  333,  336.    The 
plication  of  these  principles,  with  which  the  decisions 
relied  on  by  defendant's  counsel  are  not  in  conflict,  to 
the  will  here  in  question  lies  upon  the  siuface.     The 
second  paragraph  gives  to  the  executor  all  of  the  testatrix's 
'estate  real,  personal  and  mixed,"  upon  the  trust  above 
Mentioned,  obliterating  all  distinctions  between  realty 
^d  personalty.    The  third  paragraph  directs  him,  upon 
^«  husband's  death,  to  "divide"  her  ''said  estate"  m 
^^  shares  among  the  children.    The  "said  estate"  is  of 
^i|^^  the  "estate,  real,  personal  and  mixed,"  she  spoke 
^' ^  the  preceding  paragraph:  see  Klapp's  Est.,  19  Pa. 
^Perior  Ct.  150,  154.    There  is,  therefore,  in  this  dkec- 
"^^  the  same  blending  of  realty  and  personalty.     Nor 
J^oulcJ    it  be  practicable  to  carry  out  this  direction  to 
^^de,"  without  a  conversion  of  the  whole  into  money. 
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As  in  the  will  involved  in  Duffield  v.  Morris,  8  W.  &  S. 
348|  the  word  "divide"  here  manifestly  means  "dis- 
tribute," If  it  were  coupled  with  anotiber  phrase  ex- 
clusively applicable  to  personalty,  and  with  directions 
looking  towards  a  partition  of  the  realty  in  kind,  it 
might  have  a  different  meaning — as  in  Seeds  v.  Burk, 
181  Pa.  281,  where  the  language  was  "divide  and  pay," 
and  the  trustee  "respecting  ....  my  real  estate"  was 
authorized  to  divide  it  into  lots  or  parcels,  etc.  Here, 
however,  the  word  is  applied  equally  to  personalty  and 
realty,  to  money  and  land,  and  as  appears  by  the  fifth 
paragraph  of  the  will  to  a  business  the  testatrix  was 
about  to  enter  upon.  Clearly  what  she  intended  is  not 
a  division  in  kind  but  a  distribution,  which  presupposes 
a  conversion  into  money;  and  the  direction  to  make  that 
distribution  is  followed  up  with  authority  to  sell  the 
realty  "at  any  time."  That  this  cannot  be  held  to  confer 
a  power  of  sale  literally  without  limit  as  to  its  diu*ation 
may  be  conceded:  Wilkinson  v.  Buist,  124  Pa.  253,  261. 
But  it  does  not  follow  that,  as  in  the  light  of  other  pro- 
visions of  the  will  in  question  in  the  case  just  cited,  so 
here,  in  the  absence  of  like  indications  of  intention,  the 
power  must  be  deemed  limited  to  the  lifetime  of  the  life 
beneficiary.  If  that  had  been  the  understanding  of  the 
testatrix,  it  would  have  been  unnecessary  for  her  to  say 
that  he  was  to  assent  to  and  join  in  conveyances  made 
"dming  the  lifetime  of  my  said  husband."  It  would  have 
been  enough  to  require  his  assent  to  and  joinder  in  con- 
veyances to  be  made  by  the  executor  imder  the  power 
of  sale  conferred  upon  him  without  adding  those  words. 
In  the  interpretation  of  a  will,  every  word  and  phrase  are 
to  be  considered  and  given  their  due  effect:  Schott's  Est., 
78  Pa.  40;  Wood  v.  Schoen,  216  Pa.  425.  The  express 
reference  to  conveyances  made  in  the  husband's  lifetime, 
taken  together  with  the  power  to  sell  "at  any  time," 
convincingly  shows  that  the  testatrix  contemplated  the 
exercise  of  that  power  after  the  husband's  death.  It  was 
not,  as  in  Wilkinson  v.  Buist,  124  Pa.  253,  and  Fidler  v. 
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^,  126  Pa.  87,  a  power  of  sale  given  to  be  exercised 
'^f  the  benefit  of  the  life  beneficiary,  and  therefore  only 
^e  he  lived.    It  was  a  power  given  generally,  with  a 
J^ght  of  veto  to  the  life  beneficiary  upon  its  exercise  dur- 
ing his  life.    It  was  not  the  power  to  sell,  but  the  restric- 
tion upon  that  power  that  was  intended  specially  for  the 
benefit  of  the  life  beneficiary.    Indeed,  it  seems  clear  that 
the  testatrix  created  the  power  of  sale,  distinctly  and 
consciously,  for  the  purposes  of  the  division  of  her  estate 
directed  in  the  previous  paragraph  and  that  it  was  there- 
fore exercisable  after  the  husband's  death — ^just  as  such 
a  power  was  held  exercisable  in  Peters  v.  Ry.  Co.,  L.  R. 
18  Ch.  Div.  429,  approvingly  cited  in  Wilkinson  v.  Buist, 
ubi  supra.    In  other  words,  the  period  to  which  any  time 
limitation  upon  the  power  of  sale  xmder  this  will  is  to  be 
referred  is  the  time  of  distribution  contemplated  by  the 
^>    viz.,    '*  immediately  upon    (i.   e.,   with   reasonable 
promptness  after:  Water  Co.  v.  Ephrata  Borough,  20 
Pa,  Superior  Ct.  149,  154)  the  death''  of  the  husband, 
which,  as  the  facts  agreed  upon  show,  was  the  case  here. 
It  remains  only  to  add  that  if  the  conclusions  thus 
fw  stated  are  correct,  there  can  be  no  doubt  about  the 
succession  of  the  plaintiff  as  administrator  d.  b.  n.  c.  t.  a. 
to  the  power  of  sale  given  by  the  will  to  the  executor 
as  one  exercisable,  not  collaterally  to  his  duties  as  such, 
but  virtute  officii,  within  the  decisions  in  Evans  v.  Chew, 
71  Pa.  47;  Lantz  v.  Boyer,  81  Pa.  325;  Potts  v.  Brene- 
man,  182  Pa.  295;  Tarrance  v.  Reuther,  185  Pa.  279. 

It  follows  that  the  question  propounded  for  the  opin- 
ion of  the  court  in  the  case  stated  is  to  be  answered  in 
the  aflSrmative,  and  therefore  judgment  is  entered  upon 
the  case  stated  in  favor  of  plaintiff  and  against  defendant 
for  the  sum  of  $5,085. 

^rror  assigned  was  in  entering  judgment  for  plaintiff 
^^  case  stated. 

Harry  F.  Kantner,  for  appellant. 
Vol.  ccxxvhi — 7 
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John  B.  Stevens^  with  him  Garrett  B.  StevenSf  for  ap- 
j)ellee. 

Per  Curiam,  April  25,  1910: 

The  judgment  is  affirmed  on  the  opinion  of  Judge  End- 

LICH. 


Fisher,  Appellant,  v.  Reading  Realty  Company. 

Vendor  and  vendee — Articles  of  sale — Real  estate — Covenants — **Good 
and  complete'^  title — Assessment  for  sewer — Municipal  claims. 

1.  Where  articles  for  the  sale  of  real  estate  provide  that  taxes  for  the 
year  preceding  and  years  prior  to  that,  shall  be  paid  by  the  vendor, 
but  no  mention  is  made  of  an  assessment  for  a  sewer  under  construction, 
the  amount  of  which  could  not  be  ascertained  imtil  long  after  the  date 
of  the  agreement,  the  vendor  is  not  liable  under  a  covenant  in  the 
agreement  providing  for  the  title  "to  be  good  and  complete,"  to  repay 
to  the  vendee  the  amount  of  such  assessment  paid  by  the  latter  after 
it  was  levied. 

2.  In  such  a  case  a  mere  statement  by  the  vendor  in  the  course  of 
negotiations  that  "the  sewers  were  in,  and  that  increased  the  value  of 
the  property,"  implies  no  undertaking  to  indenmify  the  purchaser  for 
the  claim  of  the  city  by  reason  of  the  construction  of  the  sewers. 

Argued  March  1,  1910.  Appeal,  No.  30,  Jan.  T.,  1910, 
by  plaintiff,  from  judgment  of  C.  P.  Berks  Co.,  Aug.  T., 
1909,  No.  131,  on  verdict  for  defendant  in  case  of  Wil- 
liam E.  Fisher  v.  Reading  Realty  Company.  Before 
t^LL,  C.  J.,  Brown,  Mestrezat,  Potter  and  Stew- 
art,  JJ.   Affirmed. 

Assumpsit  on  a  covenant  in  articles  for  sale  of  real 
estate. 

By  articles  dated  March  21,  1907,  the  defendant  sold 
to  the  plaintiff  certain  real  estate  the  stipulated  considera- 
tion being  the  payment  of  $1.00  in  cash,  the  conveyance 
of  certain  properties  equivalent  to  $2,450,  and  the  execu- 
tion of  a  first  and  second  mortgage  to  secure  the  balance 
of  the  price  agreed — "settlement  to  be  made  within 
5  davs  from  the  date"  of  the  articles — "taxes  in  full  for 
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^^  year  1906  and  previous  to  be  paid  by  the  present 
^^^^tiers"_and  "title  to  be  good  and  complete/'    At  the 
^^  of  the  agreement  a  house  sewer  was  in  process  of 
^Instruction  by  the  city  of  Reading  along  the  street  upon 
^bich  the  land  sold  to  the  plaintiff  fronted,  and  it  ap- 
peared from  the  testimony  that  practically  it  was  com- 
pleted in  front  of  the  property  in  question  some  time 
before  the  date  of  the  agreement.    The  ordinance  au- 
thorizing the  work  and  directing  the  assessment  of  the 
cost  upon  abutting  properties  had  been  approved  on 
August  7 J  1905.     The  amount  chargeable  against  the 
particular  property  involved  was  not  ascertained  and 
could  not  have  been  finally  ascertained  until  some  time 
after  the  date  of  the  transaction,  and  according  to  the 
evidence  was  not  ascertained  imtil  November  4,  1907. 
The  amounts  were  paid  on  November  9,  1907,  on  Decem- 
ber 5,  1907,  and  on  April  12,  1909,  amounting  to  over 
$1,500,  by  the  plaintiff,  who  was  the  purchaser  of  the 
property.    Suit  was  brought  to  recover  these  payments. 
At  the  trial  the  court  gave  binding  instructions  for 
defendant. 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

On  a  rule  for  a  new  trial  Endlich,  P.  J.,  filed  the  fol- 
lowing opinion: 

The  decision  of  this  court  refusing  to  enter  judgment 
for  want  of  a  suflBicient  affidavit  of  defense  in  the  above- 
stated  case:  see  1  Berks  Co.  L.  J.  31,  having  been  sus- 
tjdned  upon  appeal  to  the  Superior  Court:  see  38  Pa. 
Superior  Ct.  458,  the  cause  came  on  for  trial  at  Septem- 
ber Term,  1909.  There  was  no  conflict  of  evidence.  In- 
deed, the  defendant  submitted  no  testimony.  It  was 
conceived  that  every  question  material  to  the  disposition 
of  the  caiise  was  ruled  by  the  decisions  above  referred  to. 
Accordingly,  the  jiuy  was  instructed  to  render  a  verdict 

for  defendant,  which  having  been  done,  this  rule  was 

entered  at  plaintiff's  instance.     In  support  of  it,  it  is 
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contendckl  (1)  that  the  construction  of  the  sewer  under 
the  ordinance  and  contract  of  the  city  constituted  an 
inciunbrance  covenanted  against  by  the  agreement  of 
the  parties  for  the  conveyance  of  a  "good  and  complete" 
title,  and  (2)  that  the  court  erred  in  rejecting  plaintiff's 
offer  to  show  a  certain  conversation  between  plaintiff  and 
one  of  the  officers  or  agents  of  defendant  company,  pend- 
ing the  negotiations  for  the  sale  of  the  property  here  in- 
volved, which,  it  is  alleged,  shows  that  payment  of  the 
sewer  assessment  by  defendant  was  contemplated. 

1.  It  would  seem  that  the  first  of  these  contentions  is 
conclusively  disposed  of  by  the  decision  of  the  Superior 
C!ourt  that  ''a  fair  construction  of  the  entire  agreement 
leads  to  the  conclusion  that  the  covenant  upon  which  the 
plaintiff  relies  was  not  intended  to  apply  to  such  a  claim," 
— i.  e.,  to  the  claim  of  the  municipaUty  for  the  cost  of  the 
sewer  under  construction  along  the  property.  It  will  be 
noticed  that  the  decision  expressly  avoids  as  inmiaterial 
the  question  whether  at  the  time  of  the  agreement  that 
claim  ''was  or  was  not  an  incmnbrance  upon  the  prop- 
erty." Doubtless  in  a  certain  sense  the  sewer  itself  may 
be  regarded  as  an  incmnbrance.  But  it  is  not  asserted 
that  that  constituted  a  breach  of  any  covenant  contained 
in  the  agreement;  nor  perhaps,  because  of  the  notorious 
and  visible  character  of  this  construction,  could  it.  On 
the  other  hand,  the  claim  of  the  city  for  the  cost  of  the 
sewer  could  not  be  an  incmnbrance  in  any  sense  unless 
made  so  by  statute.  The  ruling  of  the  Superior  Ck)urt 
that,  whether  so  made  or  not,  it  was  not  covered  by  any 
stipulation  of  the  agreement  so  as  to  entitle  plaintiff  to 
reimbursement  for  his  payment  to  the  city  on  account  of 
the  sewer  construction,  is  of  course  binding  upon  this  court 
and  leaves  nothing  more  to  be  decided  on  this  question. 

2.  The  trouble  about  the  plaintiff's  second  contention 
apart  from  any  question  of  the  admissibility  of  the  pro- 
posed evidence  upon  other  groimds,  is  that  it  did  not 
tend  to  prove  what  it  was  offered  for.  It  was  proposed 
to  show  that,  while  the  negotiations  between  plaintiff 
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and  de/endant  for  the  pur 
were  Koing  on,  plaintiff  o 
bix^  ^^^  too  high,  and  that  t 
^'th^  sewers  were  in  and  t 
proF>^iny/'  There  was  no 
lYve  ciost  of  the  sewer  by 
prorolscd.  If  it  had  been, 
^\fckixx  the  principle  of  Bm 
\s  axxy  assumption  of  liabili 
^^  t^^rms  of  the  converse 
'^^  raere  statement,  in  i 
cwi^s^veness  of  the  price 
oi  tlie  sewer  justified  it,  a 
to  VExdemnif y  the  purchas 
^^^^aou  of  its  constructioi 
^sswtion  that  the  proper 
it  was,  was  worth  more  il 
this  reason,  remembering 
^  made  as  not  to  impoi 
tor  the  cost  of  the  sewer, 
^as  committed  in  rejecti] 
The  rule  to  show  cause 
Errors  assigned  were  (1 
plaintiff  to  testify  as  to  i 
^^  property  and  the  coi 
property  therefrom;  (3)  i; 


John  B.  Stevens,  with  hi 
for  appellant,  cited:  Bame 
v.Milligan,  165  Pa.  534;  i 

a  45. 

Cyrus  G.  Derr,  with  him 

Per  Curiam,  April  25,  1 
The  judgment  is  affirme 
uca. 
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Hiester,  Appellant,  v.  Hiester. 

TrusU  and  tnutees — Oifl — ResuiHng  trust. 

Where  a  man  furnishes  the  purchase  money  for  a  dwelling  house 
and  places  the  title  in  the  name  of  his  deceased  son's  widow  as  a  gift 
because  of  his  desire  to  do  something  for  her  and  her  children,  and 
because  of  services  rendered  to  him  and  his  wife,  and  the  father-in-law 
goes  into  possession  of  the  premises  with  the  understanding  that  he 
would  pay  the  taxes  and  keep  the  house  in  repair  in  lieu  of  rent,  the 
transaction  vests  in  the  daughter-in-law  an  absolute  title,  and  the 
father-in-law  has  no  standing  in  equity  to  compel  her  to  convey  the 
premises  to  him. 

Argued  March  1,  1910.  Appeal,  No.  41,  Jan.  T.,  1910, 
by  plaintiflf,  from  decree  of  C.  P.  Berks  Co.,  Eqidty 
Docket,  1908,  No.  957,  dismissing  bill  in  equity  in  case 
of  Adam  K.  Hiester  v.  Alexander  J.  Hiester  and  Gabriel  A. 
Hiester,  individually  and  as  executors  of  Jjucy  Ann  Hies- 
ter, deceased,  and  Jacob  A.  Lesher.  Before  Fell,  C.  J., 
Brown,  Mestrezat,  Pottbb  and  Stbwabt,  JJ.  Af- 
firmed. 

Bill  in  equity  to  declare  a  resulting  trust  and  for  a 
conveyance  of  real  estate. 

Stevens,  J.,  filed  the  following  opinion: 

FINDINGS  OP  PACT. 

1.  On  March  29,  1907,  George  M.  Miller  conveyed  to 
Lucy  Ann  Hiester  a  two-story  brick  dwelling  house 
No.  255  West  Buttonwood  street,  Reading,  for  the  con- 
sideration of  $1,800. 

2.  That  Adam  E.  Hiester,  the  plaintiff,  furnished 
Lucy  Ann  Hiester,  who  was  the  widow  of  his  son  Gabriel, 
the  full  consideration  money,  $1,800  as  aforesaid,  as  a 
gift  because  of  his  desire  to  do  something  for  his  daughter- 
in-law  and  her  two  sons,  Alexander  J.  Hiester  and  Ga- 
briel A.  Hiester,  his  grandchildren,  and  because  of  services 
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which  Lucy  Ann  Hiester  had  rendered  to  the  plaintiff 
and  his  wife  for  a  period  of  seventeen  years. 

3.  That  the  plaintiff  went  into  possession  of  the  prem- 
ises with  the  understanding  that  he  should  pay  the  taxes 
and  keep  the  house  in  repair  in  lieu  of  rent. 

CONCLUSION   OF   LAW. 

That  the  title  to  the  premises  No.  255  West  Button- 
wood  street,  Reading,  vested  in  Lucy  Ann  Hiester  abso- 
lutely by  virtue  of  the  conveyance  from  George  M.  Miller 
as  aforesaid. 

DISCUSSION. 

The  only  question  raised  by  the  pleadings  and  evi- 
dence is  whether  Adam  K.  Hiester  has  a  resulting  trust 
iQ  the  property.  He  paid  for  the  property,  and,  ordi- 
narily, a  purchase  by  one  in  the  name  of  another  creates 
a  resulting  trust.  The  ownership  of  the  money  which 
purchases  a  property  draws  to  it  the  beneficial  or  equi- 
table interest  in  the  estate.  This,  however,  is  a  mere 
presumption  which  may  be  rebutted.  Ordinarily  the 
burden  of  proof  is  upon  the  nominal  purchaser  to  show 
that  he  was  intended  to  have  some  beneficial  interest. 
Where,  however,  the  nominee  in  the  title  is  a  wife  or  a 
child  or  a  grandchild,  or  one  to  whom  the  pxirchaser 
stands  in  loco  parentis,  the  moral  obligation  to  provide 
for  such  party  is  at  once  recognized  and  an  advancement 
may  be  presumed.  The  presumption  may  also  be  re- 
butted by  the  declarations  of  the  purchaser,  made  at 
such  time  and  in  such  immediate  connection  vrith  the 
purchase  as  to  be  a  part  of  the  res  gestse.  Also  by  his 
declarations  made  afterwards  which  bear  upon  his  in- 
tention at  the  time. 

The  question  as  to  whether  a  resulting  trust  exists  in 
any  case  must  depend  upon  the  intention  of  the  grantor. 
The  plaintiff  rests  his  case  solely  upon  the  payment  of 
the  purchase  money,  aided  by  the  testimony  of  a  single 
witness  concerning  declarations  of  the  plaintiff  in  the 
presence  of  Lucy  that  Lucy  had  bought  a  house,  that  the 
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plaintiff  had  paid  for  it  and  that  whenever  he  wanted  it 
she  would  give  him  a  deed  for  it,  but  if  he  did  not  want  it 
it  was  hers,  and  that  Lucy  said  she  knew  it  was  not  hers. 
The  answer  of  Lucy  who  is  now  dead  sets  forth  that  the 
money  was  given  to  her  as  a  gift  because  plaintiff  had 
never  done  anjrthing  ''for  me  and  my  sons,  his  grand- 
children, and  because  I  had  given  him  and  his  wife  val- 
uable services  for  seventeen  years."  The  defendants 
called  in  corroboration  of  this  story  two  witnesses  who 
were  present  on  the  day  the  deed  was  executed,  who 
testified  that  the  plaintiff  in  a  conversation  with  his  at- 
torney stated  that  he  had  no  house,  that  the  house  was 
his  daughter-in-law's  and  that  he  was  moving  into  his 
daughter-in-law's  house.  In  addition,  there  is  proof  of 
subsequent  declarations  made  by  the  plaintiff  to  the 
effect  that  he  had  not  done  right  towards  Lucy,  that  she 
had  nursed  his  sick  wife  and  that  he  now  had  bought  a 
house  and  lot  for  her  and  deeded  it  to  her  and  that  it  was 
hers.  Ordinarily,  declarations  of  the  purchaser  must  be 
made  at  the  time  and  in  immediate  connection  with  the 
purchase.  It  has  been  said  by  the  Supreme  Court  in 
Edwards  v.  Edwards,  39  Pa.  369,  that  declarations  before 
the  purchase  can  import  no  more  than  an  intention,  which, 
because  it  is  a  mere  mental  purpose,  may  be  changed. 
If  after,  they  would  operate  to  divest  an  equitable  estate 
and  therefore  are  unworthy  to  be  received.  But  the  in- 
tention of  the  parties  at  the  time  is  the  essential  element, 
and  declarations  made  afterwards  bearing  upon  that  in- 
tention are  competent  as  llu'owing  light  thereon:  Warren 
V.  Steer,  112  Pa.  634. 

It  is  objected  that  the  allegations  in  the  answer  con- 
cerning the  consideration  are  not  to  be  considered  as  not 
being  responsive  to  the  bill;  that  the  facts  stated  in  the 
answer  are  only  to  be  considered  in  so  far  as  they  affect 
the  payment  of  the  purchase  money,  and  that  the  pay- 
ment of  the  purchase  money  not  being  denied,  the  pre- 
sumption of  a  resulting  trust  arose  therefrom,  and  that 
no  other  part  of  the  answer  is  material.    When  the  plain- 
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tiff  o^Uls  upon  the  defendant  to  answer  the  allegations 
coal^fiuLiied  in  the  bill,  he,  of  course,  makes  him  his  wit- 
ness for  that  purpose  and  for  no  other.  The  defendant  is 
bounci  to  set  forth  whatever  constitutes  in  truth  the  facts 
statyod  in  the  bill.  Thus,  if  the  plaintiff  states  a  contract 
as  tlxe  foundation  of  his  equity,  the  defendant  has  a  right 
to  st^&te  the  whole  of  such  contract.  The  plaintiff  cannot 
pve  only  his  part  of  the  contract  and  bar  the  defendant, 
after  an  admission  of  that  part,  from  describing  truly  all 
the  facts. 

X*lie  principles  which  must  guide  us  in  a  consideration 

of  tikis  question  are  fully  set  forth  by  Justice  Sharswood 

in  Eaton's  App.,  66  Pa.  483.    The  distinction  is  therein 

stated   to  be  between  allegations  upon  those  subjects 

upon  ^hich  the  bill  requires  an  answer,  and  allegations  of 

^^^  matter  not  stated  or  inquired  of  in  the  bill,  but  in- 

tJ^diiced  by  the  defendant  in  his  defense.    Whether  the 

plaintiflf  calls  upon  the  defendant  to  make  an  answer 

whiclx  must  directly  deny  or  affirm  some  statement,  or 

wlxetlxer  he  requires  him  to  make  a  statement  of  the  facts 

upon    the  particular  subject-matter,  the  principle  is  the 

s*^^^-      If  the  answer  which  is  required  involve  some 

statement  favorable  to  the  defendant  other  than  matter 

Baerely  in  denial  of  the  plaintiff's  allegation,  the  defendant, 

"^^8  required  to  fimiish  that  matter,  is  entitled  to  the 

•^^^fit  of  it.    An  answer  does  not  set  up  a  fact  by  way 

^f  avoidance  merely  when  it  is  only  a  response  which  the 

Pendant  is  obliged  to  make  to  the  bill  of  the  plaintiff. 

^■^^  test  of  responsiveness  is  if  the  whole  subject-matter 

of  the  statement  or  allegation  in  the  answer  might  have 

"^^^  left  out,  then  the  allegation  in  the  answer  upon  that 

^^iect  is  in  no  way  responsive  to  the  bill — the  bill  re- 

quiring  no  statement  upon  that  point.    But  if  the  omis- 

f*^^  of  some  statement  upon  that  subject  would  furnish 

J^^t    groimd  of  exception  to  the  answer,  then  the  state- 

P^^^t  to  the  extent  to  which  it  is  required,  and  whatever 

character,  whether  affirmative  or  negative,  is  but  a 

'^^iHiiifle  to  the  requisition  of  the  plaintiff.    The  question 
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raised  in  Eberly  v.  Groff,  21  Pa.  251,  seems  to  be  in 
point.  The  bill  charged  that  an  assignment  was  without 
consideration.  The  answer  denied  that  it  was  without 
consideration,  and  proceeded  to  set  forth  what  the  con- 
sideration was,  and  it  was  held  to  be  responsive. 

So  in  this  case  the  bill  charges  the  payment  of  the 
consideration  money  by  the  plaintiff  under  an  agreement 
that  the  pxirchase  was  made  for  the  defendant  by  the 
plaintiff  that  whenever  requested  the  said  defendant 
would  convey  the  legal  title  to  the  property  to  the  plain- 
tiff, with  the  further  allegation  that  the  defendant  deliv- 
ered to  the  plaintiff  possession  of  the  premises  and  that  the 
plaintiff  removed  there  with  his  family  and  has  continued 
to  reside  there,  making  all  repairs,  etc.,  and  having  exclu- 
sive possession  and  exercising  exclusive  ownership. 

The  answer  admits  the  payment  of  the  money  by  the 
plaintiff  but  sets  out  a  consideration  in  accordance  with 
the  facts  as  here  found,  and  further  explains  the  posses-  - 
sion  of  the  premises  by  the  plaintiff  under  the  agreement 
as  herein  found. 

Under  the  principles  as  above  set  forth  it  seems  clear 
to  us  that  the  answer  as  to  the  facts  herein  found  are 
strictly  responsive  to  the  bill.  The  question  under  con- 
sideration was  carefully  considered  in  Roberts's  App., 
85  Pa.  84,  in  an  opinion  filed  by  Judge  Thater  and 
adopted  by  the  Supreme  CJourt.  The  language  used  in 
applying  the  principles  of  law  to  the  facts  applies  pre- 
cisely to  the  conclusions  which  we  have  reached  and  we 
therefore  adopt  it.  "This  brings  us  to  what  appears  to 
us  to  be  the  real  question  in  this  case,  and  that  is,  whether 
there  is  here  sufficient  evidence  to  rebut  the  presumption 
of  a  resulting  trust,  which  always  arises  where  a  convey- 
ance has  been  made  without  consideration  to  one,  of  an 
estate  or  other  property  which  has  been  purchased  with 
the  money  of  another.  The  presiunption  of  such  a  re- 
sulting trust  is  always  rebutted,  to  use  the  language  of 
the  books,  where  the  purchase  may  fairly  be  deemed  to 
be  made  for  another,  from  motives  of  natmtJ  love  and 
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affection.    Thus  a  purchase  in  the  name  of  a  child  or  of 
a  ^^if e  is  uniformly  held  by  the  unaided  force  of  the  re- 
lationship alone  to  rebut  the  presumption,  unless  there 
be  cleajr  evidence  to  show  that  the  donee  was  intended  to 
be  a  ixiere  trustee.    "  It  is  contended  that  the  presmnption 
of  a    resulting  trust  cannot  be  rebutted  in  the  present 
case    because  the  donee  is  not  related  by  blood  to  the 
donor.     Yet  the  ordinary  case  of  a  gift  to  a  wife  shows 
concliisively  that  blood  is  not  a  necessary  ingredient  to 
give    effect  to  the  presumption  rebutting  such  a  trust. 
The  presumption  in  favor  of  a  wife  or  childj  which  rebuts 
^^   J^'esulting  trust,  is  doubtless  founded  on  the  moral 
obligation  which  rests  on  the  donor  to  provide  for  them, 
^^  the  inference  which  arises  therefrom,  that  it  was  the 
mtetxtion  of  the  donor  thus  to  provide  for  them,  and  that 
*^^y  should  not  hold  as  trustees.    But  why  may  not  the 
V^^suinption  also  arise  where  these  relationships  do  not 
#^t,  if  there  is  clear  evidence  to  show  that  such  was  the 
^^^^aiufest  intention  of  the  donor?    It  is  quite  clear  that 
other  circumstances  and  other  relations  in  life,  besides 
the  relationship  of  parent  and  child,  or  husband  and  wife, 
may  sufficiently  rebut  the  presmnption  of  a  resulting 
trust.    Thus  a  gift  to  a  sister;  a  grandmother  to  grand- 
children; a  stepfather  to  a  stepchild;  a  relation  by  mar- 
riage.   Whether  there  is  or  not  a  resulting  trust  must 
always  depend  upon  the  intention  of. the  grantor.    As 
the  presumption  which  arises  in  favor  of  a  wife  or  child  is 
founded  exclusively  upon  the  intention  of  the  grantor 
inferred  from  the  relationship,  it  would  be  extremely 
^ogical  to  hold  that  a  like  presmnption  could  not  be  de- 
wed from  other  circumstances  clearly  showing  the  same 
intention,  and  especially  from  proof  of  the  express  and 
«e/iberately  declared  wishes  of  the  grantor. 

^unsel  may  prepare  and  submit  the  proper  decree  in 
^^ordance  with  the  foregoing  findings  and  conclusions, 

^'^^or  assigned  was  decree  dismissing  the  bill. 
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Isaac  Hiester,  with  him  B.  7.  Shearer,  for  appellant. — 
One  who  furnishes  the  purchase  money  for  a  property 
of  which  he  takes  possession  and  exercises  all  the  rights 
of  ownership  becomes  the  owner  although  the  title  is 
taken  in  the  name  of  another  (not  a  wife  or  child)  for 
whom  he  intends  it  as  a  gift  when  it  shall  suit  him  to  de- 
liver possession:  Lynch  v.  Cox,  23  Pa.  265;  Galbraith  v. 
Galbraith,  190  Pa.  226;  Edwards  v.  Edwards,  39  Pa.  369. 

Snyder  &  Zieber,  with  them  Wilson  S.  Rothermel,  for 
appellees. 

Per  Curiam,  April  25,  1910: 

The  decree  appealed  from  is  affirmed  on  the  findings 
of  fact  and  conclusion  of  law  by  Judge  Stevens. 


Stradley  v.  Bath  Portland  Cement  Company, 
Appellant. 

Res  adjudicata — Master  and  servant — Judgment, 

1.  Where  a  person  employed  for  one  year  at  a  fixed  salary  payable 
in  monthly  installments,  brings  an  action  against  his  employer  to 
recover  the  first  month's  salary,  and  in  his  statement  of  claim  duly 
sets  forth  the  contract  and  its  terms,  and  avers  performance  of  duties, 
and  nonpayment  for  same,  and  judgment  is  entered  against  the 
defendant  for  want  of  an  affidavit  of  defense,  and  such  judgment  is 
paid,  the  judgment  if  unimpeached  and  unreversed,  is  res  adjudicata 
in  a  later  suit  to  recover  other  monthly  installments  of  pay,  as  to  all 
matters  relating  to  the  contract  set  forth  in  the  plaintiff's  statement 
of  claim  in  the  first  suit. 

2.  In  such  a  case  the  fact  that  the  first  suit  was  on  the  contract 
for  one  month's  salary,  and  the  second  for  damages  arising  from  a 
breach  of  the  contract,  makes  no  difference  as  to  the  application  of 
the  doctrine  of  res  adjudicata  to  such  material  issuable  facts  as  are 
common  to  both. 

Master  and  servant — Salarjf — Installments — Actions, 

3.  When  an  employee  on  a  contract  for  a  fixed  period,  at  a  per 
annum  salary  payable  monthly,  has  been  wrongfully  discharged,  he 
can,  if  he  sees  fit,  bring  a  separate  action  a»  each  installment  of  salary 
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falls  due;  yet  it  no  action  is  brought  until  more  than  one  is  due,  all 
instalbxients  that  are  then  due  must  be  included  in  the  one  action;  and 
if  Ml  motion  is  brought  when  more  than  one  is  due,  a  recovery  in  such 
^^n  "will  be  an  effectual  bar  to  a  second  suit  brought  to  recover 
"^^^Wments  which  were  due  at  the  time  of  the  inception  of  the  first 
f'^^;  and  this  on  the  theory  that  a  judgment  settles  everything 
involved  in  the  right  to  recover,  not  only  matters  that  were  raised, 
Dut  tlxoee  which  might  have  been  raised. 

digued  March  22,  1910.  Appeal,  No.  408,  Jan.  T., 
^^,  by  defendant,  from  order  of  C.  P.  No.  2,  PhUa.  Co., 
^pt.  T.,  1909,  No.  3,432,  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  Benjamin  F.  Stradley  v.  Bath  Portland  Cement  Com- 
pany. Before  Fell,  C.  J.,  Mestrezat,  Potter,  Elkin 
and  M08CHZISKER,  JJ.    Affirmed  with  modification. 

Assumpsit  to  recover  monthly  installments  of  salary. 
Before  Sulzberger,  P.  J. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Tustin  (k  Wesley,  for  appellant. — ^Each  action  for  in- 
stallments due  must  include  every  installment  due  when 
suit  is  commenced:  Seed  v.  Johnston,  63  N.  Y.  App. 
Div.  340;  Lorillard  v.  Clyde,  122  N.  Y.  41  (25  N.  E. 
Repr.  292);  Jex  v.  Jacob,  7  Abb.  N.  Cas.  452;  Underbill 
V.  Collins,  133  N.  Y.  685  (31  N.  E.  Repr.  628);  Morrison 
V.  De  Donato,  76  Mo.  App.  643;  Stiles  v.  Himmelwright, 
16  Pa.  Superior  Ct.  649;  Smith  v.  Lumber  Co.,  142  N.  C. 
Og  (54  S.  E.  Repr.  788);  Logan  v.  Caflfrey,  30  Pa.  196; 
^r  V.  Sturgis,  16  N.  Y.  548;  Burritt  v.  Belfy,  47  Conn. 

523. 

There  is  no  doubt  that  the  law  of  Pennsylvania  has 
^wa3rs  been  that  a  judgment  entered  not  on  the  merits 
but  by  reason  of  technical  defects  either  in  the  pleadings 
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or  the  form  of  the  suit  was  not  res  adjudicata,  such  as 
judgment  for  costs,  judgment  of  nonsuit  and  the  like: 
Levison  v.  Blumenthal,  25  Pa.  Superior  Ct.  56;  Place  v. 
Landsdale,  etc.,  Turnpike  Rd.  Co.,  8  Montg.  County 
L. R.  63. 

AUx.  SimpaoUy  Jr.,  with  him  Bernard  J.  O'Connelly 
for  appellee,  cited:  Allen  v.  Textbook  Co.,  201  Pa.  579; 
Allen  V.  Engmeer's  Co.,  196  Pa.  512;  Lorillard  v.  Clyde, 
122  N.  Y.  41  (25  N.  E.  Repr.  292) ;  Hess  v.  Heebie,  6  S.  & 
R.  57;  Sterner  v.  Gower,  3  W.  &  S.  136. 

Opinion  by  Mr.  Justice  Mosohzisker,  April  25, 1910: 
The  court  below  entered  judgment  for  want  of  a  sufS- 
cient  affidavit  of  defense. 

The  plaintiff  first  sued  the  defendant  on  April  19,  1909. 
The  statement  was  filed  April  28,  1909,  and  claimed 
$416.66,  for  one  month's  salary  from  October  28  to  No- 
vember 28,  1908,  averriQg:  *'0n  or  about  the  28th  day  of 
October,  1907,  in  pursuance  of  a  verbal  agreement  with 
the  board  of  directors  of  the  defendant  company,  the 
plaintiff  was  elected  vice  president  of  the  said  company  at 
a  salary  of  $5,000  a  year;  which  said  salary  was  to  be 
paid  in  monthly  installments;  and  as  such  officer  of  said 
company  he  was  to  perform  such  duties  as  the  said 
board  of  directors  should  assign  to  him.  That  in  pur- 
suance of  the  said  agreement  the  plaintiff  entered  upon 
the  performance  of  the  said  duties,  which  for  the  year 
in  question  were  those  of  general  sales-agent.  That  on 
or  about  the  28th  day  of  October,  1908,  the  plaintiff  was 
re-elected  to  said  office,  and  the  said  board  of  directors 
assigned  to  him  for  the  ensuing  year,  in  addition  to  his 
regular  duties  as  vice  president,  the  office  of  general 
manager,  etc.,  at  Bath,  Pa."  On  April  28,  1909,  the  de- 
fendants entered  an  appearance,  and  on  May  27,  1909, 
the  plaintiff  took  judgment  for  want  of  an  affidavit  of 
defense;  which  judgment  was  paid  by  the  defendant  on 
June  9,  1909.    After  this  the  plaintiff  brought  a  second 
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suit  to  recover  $4,583.26,  eleven  months'  salary  from 
November  28,  1908,  to  October  28, 1909.  In  this  case  he 
filed  a  statement  of  claun  contaioing  precisely  the  same 
aveiments  as  those  just  quoted  from  the  statement  in  the 
former  action,  in  addition  to  which  he  averred:  "That 
he  performed  his  duties  up  to  the  eighth  day  of  February, 
1909,  when  he  was  wrongfully  and  maliciously  prevented 
by  the  defendant  company  from  the  further  performance 
of  the  said  duties,  and  was  discharged  by  the  said  com- 
pany from  the  said  employment"  and,  "The  said  plain- 
tiff has  continued  from  the  said  time  ready  and  willing 
at  all  times  to  perform  said  duties  or  such  duties  as  might 
be  assigned  to  him."  He  also  averred  the  facts  as  to  the 
former  action,  and  that  the  judgment  in  that  suit  "stands 
to  this  day  unappealed  from  and  unreversed." 

The  defendant  filed  an  affidavit  and  a  supplemental 
aflidavit  of  defense,  in  which  it  set  up  as  a  defense  to  the 
whole  claim:  that  there  was  no  contract  for  the  employ- 
ment of  the  plaintiff  or  for  his  election  to  office  when  he 
was  elected  second  vice  president  of  the  defendant  com- 
pany on  Octob^  28,  1907,  with  an  admission  that  his 
saliuy  was  then  fixed  by  the  board  of  directors  at  $5,000 
a  year;  that  when  the  plaintiff  was  elected  vice  president 
on  October  28,  1908,  no  salary  was  fixed,  and  at  that 
meeting  he  with  other  members  of  the  board  of  directors 
del^ated  to  the  executive  committee  of  the  board  the 
power  and  authority  to  fix  the  salaries  of  all  the  officers 
of  the  company;  that  on  October  29,  1908,  the  executive 
ecHnmittee  concluded  that  no  salary  was  to  be  paid  to  the 
plaintiff  as  vice  president,  and  elected  him  to  the  office  of 
manager  at  Bath  at  a  salary  of  $250  per  month,  and  so 
notified  him  by  letter  on  December  1,  1908;  that  the 
plaintiff  held  his  office  as  vice  president  and  general 
manager  until  February  8,  1909,  when  he  severed  his 
connection  vnth  the  company;  that  the  board  of  direc- 
tors never  made  any  agreement  with  the  plaintiff  to  pay 
him  $5,000  a  year,  and  that  the  plaintiff  was  never 
elected  to  the  office  of  vice  president  in  pursuance  of  any 
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contract,  but  held  the  office  at  the  pleasure  of  the  board 
of  directors;  and  finally,  a  general  denial  that  the  plain- 
tiff was  wrongfully  and  without  cause  prevented  by  the 
defendant  from  the  further  performance  of  his  duties,  or 
that  he  was  discharged  from  his  emplojrment,  "as  in 
said  statement  of  claim  averred,"  and  an  averment  that 
''the  said  plaintiff,  being  unwilling  to  accept  $250  per 
month  salary  as  manager  of  the  Bath  office,  and  being 
unwilling  to  serve  as  vice  president  without  compensation, 
he  withdrew  from  the  service  of  the  defendant  company 
on  or  about  the  8th  day  of  February,  1909,  as  in  the  said 
statement  of  claim  averred,  but  the  defendant  denies 
that  o^  said  day,  as  in  said  statement  of  claim  averred, 
the  plaintiff  was  wrongfuUy  and  maliciously  prevented 
from  a  performance  of  the  said  duties  assigned  to  him, 
as  second  vice  president.  The  defendant  avers  that  the 
said  plaintiff  was  discharged  from  his  employment  as 
manager  of  the  Bath  oflSce  on  or  about  the  8th  day  of 
February,  1909.''  The  averments  as  to  the  payment  of 
salary  are  extremely  vague,  but  it  is  not  averred  that  any 
part  of  the  salary  sued  for  has  been  paid,  or  even  that 
the  salary  at  the  rate  of  S250  per  month  was  paid  up  to 
February  8,  1909. 

A  second  defense  was  that  by  bringing  suit  on  April  19, 
1909,  for  only  one  month's  salary  ending  November  28, 
1908,  the  plaintiff  waived  all  other  salary  due  between 
the  latter  and  the  former  dates,  and  that  he  is  now  es- 
topped from  claiming  the  salary  so  waived. 

Both  of  these  defenses  were  adjudged  insufficient  and 
judgment  was  entered  for  $4,735.80,  the  full  amount  of 
the  claim  with  interest.  An  appeal  has  been  taken  by 
the  defendant. 

The  court  below  states:  ''As  to  the  first  defense,  it  is 
clear  that  under  ordinary  circmnstances  the  denial  as 
made  by  the  affidavit  of  defense  would  be  sufficient  to 
send  the  case  to  a  jury.  The  plaintiff,  however,  con- 
tends that  such  an  effect  cannot  follow  here,  because  the 
existence  of  the  contract  declared  on  and  its  terms  are 
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res  axijudicata.    The  defendant  denies  this  effect  to  the 
judgment  in  the  previous  case  because  it  was  a  judgment 
procured  without  an  issue  of  fact,  or  law,  being  taken 
for  i^ant  of  a  sufficient  affidavit  of  defense.    There  never 
ha^rmg  been  any  denial  of  the  plaintiff's  avennents,  it  is 
contended  that  the  binding  effect  of  the  judgment  is 
limited  only  to  the  matter  or  thing  in  controversy  in 
that    case,  namely,  the  one  month's  salary;  that  while 
no  question  could  ever  be  raised  again  as  to  that,  yet  as 
to  any  other  month's  salary,  or  any  other  terms  of  the 
contract,  the  question  remains  open  and  undecided,  be- 
cause it  has  never  been  contested."    In  disposing  of  these 
contentions  the  learned  judge  of  the  common  pleas  filed 
^  opinion  in  which  he  amply  sustained  his  rulings  on 
this  brtmch  of  the  case,  and  we  cannot  do  better  than  to 
quote   from  and  adopt  part  of  that  opinion:  "The  ques- 
tion  can  no  longer  be  said  to  be  arguable.    It  is  settled 
public  policy  that  validity  must  be  attributed  to  judg- 
ments of  coiuls,  and  that  when  a  matter  has  once  prop- 
erly passed  to  final  judgment,  it  has  become  res  judicata, 
and  tlxe  same  matter  between  the  same  parties  cannot  be 
teopened  or  subsequently  considered,  save  only  by  a  di- 
it^'*'  a,ppeal  for  reconsideration  to  the  tribimal  that  gave 
the  first  judgment,  or  by  proceedings  for  reversal  had  in 
^  appellate  court.    So  long  as  a  judgment  stands  unre- 
yersecj  and  unappealed  from  it  may  not  be  questioned 
^  ^Hy  other  case.    And  the  circmnstance  that  there  was 
1^0  legal  contest  in  reaching  the  judgment  does  not  im- 
P^^  its  effect.     The  modem  decisions  in  England  and 
^  this  country  are  at  one  on  this  point.    In  South  Amer- 
^<^^  and  Mexican  Company  v.  Bank  of  England  (L.  R. 
1895,  1  Chancery,  37,  44)  Sir  Rolaad  Vaughn  Williams 
stated  the  doctrine  in  these  words:  'It  has  always  been 
t"^  law  that  a  judgment  by  consent  or  by  default  raises 
^  Estoppel  just  in  the  same  way  as  a  judgment  after  the 
^^^*^  has  exercised  a  judicial  discretion  in  the  matter. 
^^  basis  of  the  estoppel  is  that,  when  the  parties  have 
once  litigated  a  matter,  it  is  in  the  interest  of  the  state 
Vol.  ccxxviii  -8 
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that  litigation  should  come  to  an  end;  and  if  they  agree 
upon  a  result  or  upon  a  verdict,  or  upon  a  judgment,  or 
upon  a  verdict  and  judgment,  as  the  case  may  be,  an  es- 
toppel is  raised  as  to  all  the  matter  in  respect  of  which 
an  estoppel  would  have  been  raised  by  judgment,  if  the 
case  had  been  fought  out  to  the  bitter  end/  And  in  the 
same  case  the  Lord  Chancellor  (Herschell)  used  this 
language:  'The  truth  is,  a  judgment  by  consent  is  in- 
tended to  put  a  stop  to  litigation  between  the  parties 
just  as  much  as  is  the  judgment  which  results  from  the 
decifflon  of  the  court  after  the  matter  has  been  fought 
out  to  the  end.'  And  these  views  are  exactly  in  line  with 
those  of  our  coiui;s.  In  Orr  v.  Mercer  County  Mut.  Fire 
Insurance  Company,  114  Pa.  387,  it  was  held,  that,  'A 
confession  of  judgment  in  a  cause  at  issue  in  the  coiut 
of  common  pleas,  on  an  appeal  from  a  justice  of  the  peace 
is  conclusive  upon  the  defendant  as  to  the  right  of  the 
plaintiff  to  recover  other  pajrments  on  the  same  contract, 
in  subsequent  actions,  in  which  the  defense  is  the  same 
as  that  made  before  the  justice  of  the  peace  in  the  former 
action.'  And  in  deUvering  the  opinion  of  the  court, 
Mr.  Justice  Trunkey  said  (p.  392) :  '  In  legal  effect,  while 
it  stands,  a  judgment  by  default  or  confession  is  the  same 
as  upon  a  verdict.'  And  in  support  of  the  doctrine  cites 
the  case  of  Newton  v.  Hook,  48  N.  Y.  676,  in  the  follow- 
ing words:  'Suit  was  brought  on  two  notes  against  the 
maker  and  indorser  to  recover  a  payment  of  interest;  the 
defendant  appeared  by  coimsel,  but  made  no  answer,  and 
judgment  was  taken  by  default.  Subsequently,  the  same 
plaiDtiff  brought  suit  against  the  indorser  on  three  notes, 
two  of  them  being  the  two  in  the  former  suit,  all  made  in 
the  same  transaction,  and  the  defendant  set  up  usury 
which  would  have  invalidated  the  notes,  and  it  was  ruled 
that  the  former  judgment  was  conclusive  of  the  plain- 
tiff's right  to  recover.'  And  this  doctrine  was  emphat- 
ically reaffirmed  by  Mr.  Justice  Fell  in  Schwan  v.  Kelly, 
173  Pa.  65,  71,  in  these  words:  "ITie  rule  that  what  has 
been  judicially  determined  shall  not  again  be  made  the 
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subject  of  controversy  ext^ids  to  every  question  in  the 
proceedings  which  was  legally  cognizable,  and  applied 
where  a  party  has  neglected  the  opportunity  of  trial,  or 
has  failed  to  present  his  cause  or  defense  in  whole  or  in 
part  under  the  mistaken  belief  that  the  matter  would 
remain  open  and  could  be  made  the  subject  of  another 
proceeding.'  In  the  case  before  us,  no  judgment  could 
have  been  entered  for  want  of  an  affidavit  of  defense, 
unless  the  statement  had  presented  a  valid  ground  for 
such  judgment,  and  the  groimd  presented  was,  that  there 
was  a  contract  for  the  salary  sued  for;  that  it  was  payable 
monthly,  and  that  it  had  not  been  paid  for  the  first 
month.  The  entry  of  the  judgment  judicially  ascertained 
these  facts,  and  as  that  judgment  stands  unreversed  and 
unappealed  from,  those  facts  are  in  law  absolute. and  can- 
not be  gainsaid  in  another  proceeding.  If  the  defendant 
felt  that  in  justice  he  ought  to  escape  their  consequences, 
it  was  his  duty  to  show  to  the  court  that  entered  the  judg- 
ment some  reason  why  it  should  be  set  aside  or  modified. 
He  failed  to  do  that,  but,  on  the  contrary,  paid  the  amount, 
which  payment  was,  in  law,  a  declaration  that  he  had  no 
reason  to  question  the  facts  found  by  the  judgment,  and 
these  are  now  res  judicata.  The  defense  is  therefore  in- 
effectual, and  the  plaintiff  is  entitled  to  recover." 

In  addition  to  the  cases  cited  in  the  opinion  of  the  court 
below,  we  have  the  case  of  Allen  v.  Textbook  Co.,  201 
Pa.  579,  wherein  it  was  ruled:  "Where  a  person  is  em- 
ployed for  one  year  at  a  fixed  salary,  payable  in  weekly 
installments,  and  is  discharged  during  that  period,  and 
two  weeks  afterwards  sues  for  two  installments  of  his 
salary,  and  recovers  a  judgment,  which  is  paid,  such  a 
judgment  conclusively  establishes  the  wrongfulness  of 
tibe  discharge,  and  in  an  action  brought  after  the  period 
of  employment  had  expired  to  recover  salary  for  the  bal- 
ance of  the  year,  the  question  of  the  wrongfulness  of  the 
plaintiff's  discharge  cannot  again  be  inquired  into;"  and 
Pennock  v.  Kennedy,  153  Pa.  579,  to  the  effect  that  a 
judgment  is  conclui^ve  not  only  of  the  matters  that  were 
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actually  considered,  but  of  those  that  might  have  been 
considered  if  the  defendant  had  exercised  the  vigilance 
that  the  law  requires. 

Aside  from  the  general  question  of  the  applicability 
of  the  principles  of  res  adjudicata  to  a  judgment  by  de- 
fault, the  defendant  contends  that  the  declaration  in  the 
first  case  failed  to  sufficiently  aver  a  contract  of  employ- 
ment at  a  fixed  salary  or  for  any  definite  time,  or  that 
the  plaintiff's  second  election  was  in  pursuance  of  the 
alleged  original  contract,  and  therefore  that  these  matters 
cannot  be  said  to  have  been  adjudicated  in  that  suit. 
But  the  defendant  loses  sight  of  the  fact  that  in  this  other 
action  the  plaintiflf  was  suing  for  the  first  monthly  in- 
stallment of  salary  which  had  accrued  after  his  election 
for  the  second  year,  and  that  all  of  the  averments  as  to 
the  origin  of  the  contract  were  for  the  purpose  of  showing 
a  right  to  recover  the  amount  claimed,  $416.66,  on  an 
emplojrment  under  a  yearly  contract  at  a  salary  of  $5,000. 
Although  the  declaration  was  not  stated  with  technical 
nicety,  no  attack  having  been  made  on  it  by  demurrer  or 
rule  for  a  more  specific  statement,  and  there  having  been 
no  rule  to  strike  off  or  open  the  judgment  entered  thereon, 
and  that  judgment  not  only  remaining  imappealed  from, 
unimpeached,  and  unreversed,  but  having  been  actually 
paid  by  the  defendant  company,  it  is  now  too  late  to 
raise  these  questions.  We  must  assume  that  the  judg- 
ment was  properly  entered,  and  that  all  material  issuable 
facts  stated  or  implied  in  the  declaration  were  well 
pleaded,  and  it  only  remains  to  see  what  facts  of  that 
nature  were  involved.  They  were:  1.  That  in  pursuance 
of  a  contract  the  plaintiff  on  October  28,  1907,  was 
elected  and  employed  by  the  year  at  a  salary  of  $5,000 
per  annum,  to  be  paid  monthly.  2.  That  he  was  to  per- 
form such  duties  as  might  be  assigned  to  him.  3.  That 
he  entered  upon  and  did  perform  these  duties.  4.  That 
on  October  28,  1908,  he  was  re-elected  under  this  con- 
tract for  the  ensuing  year,  and  entered  upon  the  per- 
formance of  his  duties.    5.  That  there  had  been  a  breach 


Digitized  by 


Google 


STRADLEY  v.  BATH  P.  CEMENT  CO.,  Appellant.  117 
IDIO.J  Opinion  of  the  Court. 

of  the  contract  of  employment  by  the  defendant,  and  not 
by  the  plaintiff.  All  of  these  matters  were  either  averred 
or  implied,  and  on  the  theory  upon  which  the  plaintiff 
stated  his  case  they  were  material  to  a  recovery;  for  that 
reason  we  must  take  them  to  have  been  well  pleaded,  and 
the  principles  of  res  adjudicata  apply. 

This  brings  us  to  the  second  declaration.  All  of  the 
issues  which  we  have  just  enumerated  as  adjudicated 
under  the  first  declaration  are  attempted  to  be  raised 
by  the  second,  and  the  only  material  new  ones  relate  to 
the  nonpayment  of  the  amount  sued  for  and  the  discharge. 
There  is  no  sufficient  denial  of  either  of  these.  As  to  the 
first,  there  is  practically  no  denial  at  all;  and  in  regard 
to  the  second,  the  facts  averred  by  the  defendant  are 
not  sufficient  in  law  to  overcome  the  allegations  of  the 
plaintiff.  The  plaintiff  says  the  discharge  was  a  wrong- 
ful one,  and  the  defendant  answers  that  it  was  not  wrong- 
ful, because  the  plaintiff  was  not  employed  at  an  annual 
salary  for  a  fixed  period,  as  alleged  in  his  statement  of 
claim,  but  \^as  employed  subject  to  the  right  of  the  ex- 
ecutive commiittee  to  discharge  him  at  any  time;  that 
his  salary  as  second  vice  president  had  been  taken  away 
by  resolution  of  that  committee,  and  that  he  had  been 
properly  discharged.  This  claim  of  right  on  the  part  of 
the  defendant  depends  upon  the  ascertainment  of  a  con- 
tract materially  different  from  the  one  relied  upon  by  the 
plamtiff  and  adjudicated  in  the  first  suit;  that  is,  a  con- 
tract not  for  one  year's  employment  at  $5,000,  but  for  an 
employment  subject  to  discharge  or  reduction  in  salary 
at  the  will  of  the  defendant.  The  defendant  neither  con- 
tends nor  attempts  to  show  that  the  plaintiff  was  properly 
discharged  imder  the  contract  declared  upon  by  him  in 
both  the  first  and  the  present  action,  but  contents  itself 
>^th  a  denial  of  that  contract,  and  justifies  the  discharge 
by  averring  another  and  essentially  different  one.  The 
court  below  very  correctly  concluded  that  the  judgment  in 
the  first  suit  barred  the  defendant  from  setting  up  this  new 

contract. 
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In  addition  to  this,  although  the  affidavit  sets  forth  a 
copy  of  the  notice  sent  to  the  plaintiff  of  the  resolution 
cutting  off  his  salary  as  second  vice  president,  yet  it  fails 
to  give  a  copy  of  such  resolution.  For  all  that  can  be  told 
from  the  affidavit  as  drawn,  it  may  be  that  the  affiant  is 
merely  averring  his  conclusions  as  to  the  effect  of  the 
resolution  passed  by  the  executive  conunittee,  and  that 
his  conclusion  could  not  be  supported  in  law  if  the  reso- 
lution were  set  forth  verbatim  et  literim. 

The  defendant  further  contends  that  because  the  first 
suit  was  on  the  contract  for  one  month's  salary,  and  the 
second  for  damages  arising  from  a  breach  of  the  contract, 
the  principles  of  res  adjudicata  do  not  apply.  While  the 
legal  theory  upon  which  the  two  actions  are  grounded 
may  not  be  the  same,  yet  this  can  make  no  difference  in 
the  application  of  the  doctrine  of  res  adjudicata  to  such 
material  issuable  facts  as  are  common  to  both. 

We  are  brought  to  the  conclusion,  in  view  of  the  mat- 
ters adjudicated  in  the  first  suit,  that  the  averments  in 
the  affidavits  of  defense  are  not  sufficient  to  justify  send- 
ing the  case  to  a  jury,  and  the  coiurt  below  was  right  in 
so  ruling. 

In  the  determination  of  the  second  defense,  the  court 
below  fell  into  error.  When  an  employee  on  a  contract 
for  a  fixed  period,  at  a  per  annimi  salary  payable  monthly, 
has-been  wrongfully  discharged,  he  can,  if  he  sees  fit, 
bring  a  separate  action  as  each  mstallment  of  salary  falls 
due;  yet  if  no  action  is  brought  imtil  more  than  one  is 
due,  all  mstallments  that  are  then  due  must  be  included 
in  the  one  action;  and  if  an  action  is  brought  when  moi^ 
than  one  is  due,  a  recovery  in  such  action  will  be  an  ef- 
fectual bar  to  a  second  suit  brought  to  recover  install- 
ments which  were  due  at  the  time  of  the  inception  of  the 
first  action;  and  this  on  the  theory  that  a  judgment 
settles  everything  involved  in  the  right  to  recover,  not 
only  matters  that  were  raised,  but  those  which  might 
have  been  raised.  This  rule  was  recognized  and  applied 
in  Jenkins  v.  Scranton,  205  Pa.  598.    When  the  plaintifiF 
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brought  his  action  on  April  19,  1909,  for  one  month's 
salsur^  from  October  28  to  November  28,  1908,  he  did 
not  include  the  other  four  months'  salary  which  were 
th^iix  due.  The  four  months  omitted  in  that  action  he 
inoliaded  in  his  present  suit;  and  this  he  had  no  right  to 
do. 

^^V^e  eliminate  the  four  months'  salary  with  interest 
ain.oxinting  to  $1,751.28,  and  affirm  the  judgment  in 
fa\ror  of  the  plaintiff  for  $2,984.52. 


Cli^ixibersburg  Borough  School  District,  Appellant, 
V.  Hamilton  Township  School  District. 

^^"^^ttity— Parties— School  law— Borough. 

^*  ^Where  a  portion  of  a  township  is  annexed  to  a  borough  and 
thex-<e^£^].  ^jjg  borough  files  a  bill  in  equity  against  the  township, 
^'^^^^^'v^g  title  to  a  school  property  in  the  annexed  district,  it  is  im- 
proi>^i-  to  join  with  the  borough,  a  resident  of  the  borough  living  in  the 
^'^'^^^c^  district  as  a  party  plaintiff  (1)  because  such  resident  is  not 
f  .'"^^clent  of  the  township,  but  of  the  borough,  and  as  such  cannot 
\oax  '^^th  the  borough  to  make  the  bill  a  taxpayer's  bill  as  against  the 
'^T^^^^ship,  and  (2)  because  the  borough  school  district  authorities  have 
*^  l>ower  in  themselves  apart  from  a  taxpayer  to  maintain  a  bill  to 
^'^"P^'^^e  its  rights  in  school  property. 
^^tA^ty— Ejectment  HU—Fravd. 

.*  equity  has  no  jurisdiction  to  determine  the  rights  of  adverse 
^^—f^^^nts  to  land  on  a  mere  allegation  of  fraud  as  to  a  link  in  the 
cna^ix  of  title  when  there  is  no  other  complication  either  as  to  parties 
^^  ®^l> ject-matter,  and  where  the  only  question  involved  is  one  of  dis- 
P^W  title. 

•    ^^ere  land  has  been  taken  from  a  township  and  annexed  to  a 

^^^1^,  and  the  borough  claims  title  to  school  property  in  the  an- 

^^^^  district  by  virtue  of  the  annexation  proceedings,  and  it  appears 

^*^  prior  to  the  annexation  the  school  district  of  the  township  had 

^^^^yed  the  land  to  an  individual,  and  thereafter  took  from  him  a 

«ftae^  the  borough  school  district  has  no  standing  to  maintain  a  bill 

^  ^Uity  where  the  only  ground  alleged  is  that  the  deed  from  the 

^^^^hip  school  district  to  its  grantee  was  fraudulent.    In  such  a 

^^  there  is  an  adequate  remedy  at  law,  and  the  bill  will  be  dismissed 

^  ^^  ejectment  bill. 
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Argued  March  7,  1910.  Appeal,  No.  57,  Jan.  T.,  1909, 
by  plaintiffs,  from  decree  of  C.  P.  Franklin  Ck).,  EJquity 
Vol.  3,  page  98,  dismissing  bill  in  equity  in  case  of  Cham- 
bersbxu'g  Borough  School  District  and  Whitfield  C. 
Bishop  V.  Hamilton  Township  School  District  and  John 
W.  Bossart.  Before  Fell,  C.  J.,  Brown,  Elkin,  Stewart 
and  MoscHZisKER,  JJ.     Affirmed. 

Bill  in  equity  to  cancel  a  deed. 

GiLLAN,  P.  J.,  stated  the  case  to  be  as  follows: 

The  township  of  Hamilton  comprises  one  school  dis- 
trict; it  adjoins  the  borough  of  Chambersburg.  In  re- 
cent years  the  portion  of  the  township  adjoining  the 
borough  has  very  materially  increased  in  population.  It 
became  necessary  for  the  school  directors  to  fiunish  school 
facilities  for  this  increased  population.  In  1903  the 
township  built  a  schoolhouse  on  a  lot  of  groimd  pur- 
chased by  them,  the  cost  of  the  lot  and  building  being 
$2,813.60,  which  was  paid  for  out  of  the  fimds  of  the 
township  raised  by  taxation.  On  January  18,  1906,  the 
school  directors  of  the  township,  by  deed,  conveyed  this 
house  and  lot  of  ground  to  John  W.  Bossart,  a  member 
of  the  board,  for  a  consideration  of  Sl,700,  which  deed 
was  at  once  put  on  record.  On  the  same  day,  the  said 
John  W.  Bossart  leased  the  property  to  the  school  dis- 
trict of  Hamilton  township  at  an  annual  rental  of  $170. 
A  school  was  maintained  in  said  building  by  the  said 
school  district  from  the  time  of  its  erection  imtil  the 
territory  in  which  it  is  located  was  made  a  part  of  the 
borough  of  Chambersburg. 

The  bill  alleges  that  the  names  of  the  members  of  the 
board  voting  for  and  against  the  resolution  authorizing 
the  sale  of  said  property  were  not  entered  on  the  minutes 
of  the  board.  On  May  11,  1908,  by  ordinance,  duly 
enacted  and  filed  in  the  office  of  the  clerk  of  the  court  of 
quarter  sessions  of  the  coimty,  a  portion  of  Hamilton 
township,  containing  a  population  of  about  700,  and  in 
which  portion  of  the  township  is  located  the  lot  of  ground 
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and  sehoolhouse  above  mentioned,  became  a  part  of  the 
boroiigh  of  Chambersburg.    The  portion  so  annexed  is  by 
the  plaintiffs  in  their  bill  denominated  the  addition.    On 
Jaauaiy  15,  1906,  a  petition  signed  by  a  majority  of  the 
owners  of  lots  and  out  lots  in  said  addition,  was  presented 
to  tlie  town  coimcil,  asking  that  the  said  addition  be 
annexed  to  said  borough;  this  petition  had  been  signed 
in  the  fall  of  1905;  no  action  was  ever  taken  on  this  peti- 
tion.     On  November  4,  1907,  a  second  petition  was  pre- 
sented and  the  same  day  an  ordinance,   duly  passed, 
annexed  the  said  addition  to  the  borough,  which  ordi- 
nance   was  approved  by  the  bxu'gess  on  November  8, 
1907,    and  became  finally  operative  on  May  11,  1908. 
None    of  the  persons  who  were  members  of  the  school 
'>oarci  of  Hamilton  township  at  the  time  the  conveyance 
was  inade,  are  or  were  residents  of  the  addition.    Whit- 
field   C  Bishop,  one  of  the  plaintiffs,  was,  from  a  time 
prior   to  May  1,  1903,  and  still  is,  a  resident  of  and  tax- 
pasreiT  in  the  said  addition,  having  paid  his  proportionate 
shai-»e  of  the  cost  of  said  lot  of  ground  and  building. 

T^^  plaintiffs  allege  that  the  sale  to  Bossart  was  un- 

law:ful :  (i)  Because  no  action  was  taken  by  the  board 

autlxoxizing  said  sale,  and  recorded  on  the  minutes  of  the 

boaxxl;  (2)  that  the  names  of  those  directors  voting  for 

aiid     €tgainst  the  resolution  authorizing  said  sale  were 

not    entered  on  the  records  (3)  because  John  W.  Bos- 

88^  >   to  whom  the  said  conveyance  was  made,  being  at 

^fe  tinae  a  member  of  the  board,  could  not  lawfully  make 

said  piirchase.    They  fiuliher  allege  that  the  conveyance 

was  made  for  the  purpose  of  and  with  the  intent  of 

accomplishing  a  fraud  upon  the  plaintiffs;  that  the  said 

conveyance  was  made  to  the  advantage  of  the  school 

district  of  Hamilton  township  other  than  the  addition, 

a^d  to  the  personal  advantage  of  John  W.  Bossart,  and 

^  tl^e  express  and  separate  harm  and  disadvantage  of 

the  residents  and  taxpayers  of  the  addition;  that  the 

bowti  of  directors,  and  especially  John  W.  Bossart,  in 

°^*^iiig  said  sale  and  conveyance,  were  not  discharging 
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the  duties  of  their  office  faithfully  and  impartially.  They 
therefore  ask:  1.  That  the  deed  be  declared  null  and  void, 
and  that  John  W.  Bossart  be  ordered  and  decreed  to 
deliver  up  the  same,  and  that  it  be  canceled  and  the 
record  th^^eof  so  marked.  2.  General  relief.  The  de- 
fendants having  demurred,  all  the  allegations  of  the  bill 
are  taken  as  true.  The  defendants  demur  on  the  groimd 
that  none  of  the  parties  plaintiff  have  any  standing  to 
mquire  into  tlie  allied  transaction,  the  said  Bishop  not 
being  a  resident  or  taxpayer  of  the  township;  that  the 
school  district  has  no  standing  because  at  tlie  time  the  said 
conveyance  was  made,  the  school  district  of  the  borough  of 
Chambersburg  had  no  interest  whatever  in  the  disposition 
of  the  property  or  fimds  in  Hamilton  township.  Further, 
if  they  have  any  rights  or  standing  in  the  premises,  each 
has  an  adequate  remedy  at  law.  They  contend  that  the 
bill  is  a  mere  ejectment  bill,  and  therefore  should  be  dis- 
missed; that  the  matters  are  not  cognizable  in  equity. 
The  court  entered  a  decree  dismissing  the  bill. 

Error  assigned  was  the  decree  of  the  court. 

William  S.  Hoemer,  with  him  C.  A.  Svesserott,  T.  Z. 
Minehart  and  W.  0.  Nicklas,  for  appellants. — As  a  general 
rule  coiu1»  of  equity  have  jurisdiction  to  relieve  against 
every  species  of  fraud:  Clauer  v.  Clauer,  22  Pa.  Superior 
Ct.  395. 

The  bill  was  not  a  mere  ejectment  bill:  Mortland  v. 
Mortland,  151  Pa.  593;  Wagner  v.  Fehr,  211  Pa.  435. 

Charles  Walter  and  0.  C.  BowerSy  with  them  Artkwr  W. 
GiUan,  for  appellees. — The  plaintiffs  are  not  proper 
parties. 

The  plaintiff  school  district  has  an  adequate  r^nedy  at 
law:  Messimer's  App.,  92  Pa.  168;  Long's  App.,  92  Pa- 
171;  Barclay's  App.,  93  Pa.  50;  Thomas  v.  Hukill,  131 
Pa.  298;  Williams  v.  Fowler,  201  Pa.  336;  Richard's  App,, 
100  Pa.  51. 
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The  sale  taBossart  was  voidable  and  not  void:  Trainer 
V.  Wolfe,  140  Pa.  279. 

Opinion  bt  Mr.  Justice  Elkin,  April  25,  1910: 
At  the  time  of  the  filing  of  this  bill  Bishop  was  a  resident 
of  the  borough  of  Chambersburg,  and  not  of  the  town- 
ship of  Hamilton.  His  status  as  a  taxpayer  for  the  pur- 
pose of  giving  him  standing  in  this  proceeding  is  fixed  as 
of  the  date  when  it  was  instituted.  He  is  joined  as  a  tax- 
payer for  the  purpose  no  doubt  of  having  this  treated  as 
a  taxpayer's  bill.  But  why  a  taxpayer's  bill  when  the 
borough  school  district  not  only  has  the  right  to  act  for 
itself  but  in  point  of  fact  is  doing  so?  The  school  district 
of  the  borough  is  clothed  with  autliority  to  bring  suit  and 
is  asserting  its  power  in  the  present  proceeding.  It  does 
not  strengthen  the  cause  of  the  school  district  to  add  the 
name  of  an  individiud  resident  as  a  party.  The  subject- 
matter  of  this  dispute  concerns  the  school  district  of  the 
borough  which  has  ample  power  to  protect  school  prop- 
erty under  its  control  and  to  assert  every  legal  or  equitable 
right  to  which  it  is  entitled.  The  board  of  school  directors 
act  for  and  represent  the  district  not  only  in  the  conduct 
and  supervision  of  the  schools  but  in  the  assertion  of 
every  legal  right  relating  to  school  property.  If  the  mem- 
bers of  the  board  are  derelict  in  the  performance  of  their 
duties,  or  act  in  violation  of  law,  a  taxpayer  of  the  district 
may  be  heard  to  complain  in  a  proper  proceeding.  No 
such  situation  is  here  presented.  Bishop  is  not  now  a 
resident  of,  or  taxpayer  in,  the  township,  and  has  no 
present  standing  to  complain  of  what  the  board  of  school 
directors  in  that  district  did.  When  he  was  a  resident  of 
the  township  he  did  not  complain  and  now  when  he  has 
become  a  resident  of  the  borough  and  might  be  inci- 
(kntally  benefited  as  a  taxpayer  in  another  school  district 
it  is  too  late  for  him  to  intervene  to  protect  rights  upon 
which  he  slept  during  all  the  time  he  was  a  resident  of  the 
township.  He  is  not  complaining  of  any  action  of  the 
school  board  of  the  borou^  where  he  resides,  but  is  at- 
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tempting  to  aid  that  board  by  lending  his  name  as  a  party 
plaintiff.  No  authority  is  cited  for  such  a  precedent,  and 
it  is  doubtful  if  there  is  any  such  authority,  because  there 
does  not  seem  to  be  any  reason  or  necessity  for  such  a 
joinder.  Whatever  rights  Bishop  or  any  other  taxpayer 
of  the  borough  has,  are  fully  protected  by  the  action  of 
the  school  board.  The  board  of  directors  has  full  power 
to  defend  title  to  school  property  in  its  possession,  or  to 
recover  possession  of  any  real  property  belonging  to  the 
school  district  but  which  may  not  be  in  its  possession. 
In  no  proper  legal  sense  can  this  proceeding  be  considered 
a  taxpayer's  bill  and  it  follows  as  of  course  that  Bishop 
was  improperly  joined.  With  Bishop  eliminated  as  a 
party  it  remains  to  be  determined  what  standing  the 
school  board  of  the  borough  has  to  maintain  the  bill. 
The  learned  court  below  after  full  consideration  held  it 
to  be  an  ejectment  bill  and  dismissed  it  with  costs.  We 
have  reached  the  same  conclusion.  The  case  is  not  com- 
plicated either  by  parties  or  subject-matter.  The  title 
to  the  lot  of  ground  and  the  schoolhouse  erected  thereon, 
located  in  that  part  of  the  township  which  was  annexed 
to  the  borough  is  the  thing  in  dispute.  The  paper  title 
to  this  property  is  in  Bossart,  who  is  exercising  the  rights 
of  ownership  under  his  title.  The  school  district  of  the 
borough  is  claiming  title  to  this  property  under  the  an- 
nexation proceedings.  The  contention  of  the  borough  is 
that  the  deed  to  Bossart  is  invalid  and  passed  no  title  to 
him.  If  this  be  true,  then  the  title  to  the  property  was  in 
the  township  at  the  time  of  annexation  and  became  the 
property  of  the  borough  school  district  by  operation  of 
law.  It  is  difficult  to  see  how  a  more  clearly  defined  ques- 
tion of  title  to  land  could  be  raised.  Whether  the  school 
district  of  the  borough  is  in  possession,  or  out  of  posses- 
sion, is  not  now  material  in  controversies  growing  out  of 
disputed  title.  If  in  possession,  the  adverse  claimant  can 
be  ruled  to  bring  his  ejectment;  if  out  of  possession,  eject- 
ment will  lie  to  settle  title  and  recover  possession.  The 
whole  question  of  title  can  be  settled  in  one  action.    Cer- 
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tainly,  under  these  circumstances  the  remedy  at  law  by 
ejectment  is  full,  complete  and  adequate.  We  think  no 
useful  purpose  can  be  served  by  a  discussion  of  the  cases 
relied  on  by  the  learned  coimsel  for  appellants  and  ap- 
pellees to  support  the  contention  on  one  side  that  equity 
has  jurisdiction  and  on  the  other  that  it  is  an  ejectment 
bill  to  be  tried  on  the  law  side  of  the  court.  Li  no  de- 
cided case  where  the  only  question  involved  was  one  of 
disputed  title,  and  right  of  possession,  and  no  question 
of  multiplicity  of  suits,  or  of  diverse  interests  of  several 
parties,  or  of  compUcations  arising  out  of  the  subject- 
matter,  arose,  has  it  ever  been  held  that  equity  had  jiuis- 
diction  to  determine  the  rights  of  adverse  claimants  to 
land  on  a  mere  allegation  of  fraud  as  to  a  link  in  the  chain 
of  title  when  there  was  no  other  compHcation  either  as 
to  parties  or  subject-matter.  We  think  this  is  a  question 
of  disputed  title,  including  right  of  possession,  and  should 
be  tried  on  the  law  side  of  the  court.  The  learned  court 
below  after  reaching  the  conclusion  that  the  bill  should 
be  dismissed  proceeded  to  express  an  opinion  on  the 
merits  of  the  case  and  the  standing  of  the  parties  to 
institute  further  proceedings.  We  refrain  from  so  doing 
because  such  an  expression  of  opinion  could  only  be 
advisory  and  the  record  as  here  presented  would  not 
warrant  the  entry  of  any  final  decree  conclusive  of  the 
rights  of  the  parties.  If  the  parties  cannot  amicably 
settle  their  differences  and  an  action  of  ejectment  should 
be  brought  to  determine  the  title  to  the  school  property 
in  question,  all  questions  affecting  the  validity  of  the  con- 
veyance to  Bossart  can  then  be  raised. 
Decree  aflfirmed  at  the  cost  of  appellants. 
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Eqtdtu — Jurisdiction — Parties — Executors  and  administratars — Con- 
version— CUmd  on  title — Cancellation  of  deed — Remedy  at  law — Will. 

1.  A  direction  to  an  execute  to  sell  the  decedent's  property  and  pay 
the  proceeds  to  the  widow  works  a  conversion,  and  gives  the  executor 
full  power  and  authority  over  the  real  estate,  with  the  right  to  maintain 
any  action  at  law,  or  in  equity,  which  might  be  necessary  to  carry  out 
the  direction  and  to  protect  the  interests  with  which  it  is  charged. 
This  includes  the  power  to  maintain  a  bill  to  cancel  a  deed  in  order  to 
remove  a  cloud  upon  title;  and  what  the  executor  may  do  an  adminis- 
trator c.  t.  a.  may  also  do. 

2.  Whatever  may  be  the  prayer  of  a  bill,  if  the  kernel  of  the  contro- 
versy is  the  legal  title  to  land,  then  equity  cannot  be  invoked;  but 
where  the  question  of  the  legal  title  is  incidental  and  subordinate  to 
other  elements  which  call  for  the  exercise  of  equitable  remedies,  equity 
will  take  and  retain  jurisdiction. 

3.  While  objections  to  jurisdiction  can,  generally,  be  made  at  any 
stage  of  the  proceeding,  objections  to  the  jurisdiction  of  equity  on  the 
ground  that  the  proceedings  should  have  been  instituted  on  the  law 
side  of  the  court,  will  not  be  entertained,  unless  made  within  a  reason- 
able time  after  bill  filed. 

Equity — Cross  bill — Practice^  C,  P. — Parties, 

4.  A  cross  bill  may  and  usually  does  introduce  new  facts  and  new 
issues  not  disclosed  by  the  original  bill;  it  is  only  necessary  that  such 
facts  shall  be  germane  to  the  subject-matter  of  the  original  bill. 

5.  The  objectM>n  that  a  cross  bill  is  not  germane  to  the  original  is 
waived  by  a  general  answer  to  the  cross  bill. 

6.  New  parties  may  be  brought  in  by  a  cross  bill  which  seeks  afiSrma- 
tive  relief  and  shows  that  the  persons  added  are  necessary  parties  for 
that  purpose;  that  is,  that  they  have  an  interest  in,  or  material  connec- 
tion with  the  subject-matter  in  dispute  between  the  parties  to  the 
original  bill. 

Equity — Cancellation  of  deed — Delivery  of  deed — Confidential  relation 
— Principal  and  agent — Burden  of  proof— Evidence. 

7.  Where  a  son,  while  occup3dng  a  position  of  confidential  relation 
with  his  father,  as  his  attorney  in  fact,  secures  possession  of  a  deed 
from  his  father  to  himself  which  had  been  recorded  after  the  death  of 
the  father,  and  there  is  evidence  that  the  father  had  retained  possession 
of  the  deed  down  to  the  time  of  his  death,  the  burden  of  proof  is  on  the 
son  to  show  a  delivery  of  the  deed  to  himself  by  his  father  in  the  latter's 
lifetime. 
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8.  In  sodi  a  ease  where  tkere  is  no  evidence  of  the  delivery  of  the 
deed  to  the  son  during  tile  tether's  lifetime,  and  ihsxe  is  evidence  that 
the  father  had  declared  that  the  deed  was  not  to  be  recorded  during 
the  lifetime  of  his  wife,  and  it  appears  that  the  decedent  left  his  estate 
to  his  wife  with  a  power  of  sale  in  the  executor,  a  chancellor's  finding 
that  the  inference  of  delivery  arising  from  the  recording  of  the  deed 
had  been  overcome,  will  be  sustained  by  the  appellate  court. 

Deed — Delivery — Attorney  for  both  parties. 

9.  Where  a  deed  or  other  writing  is  left  with  or  given  to  a  third 
person,  who  is  the  attorney  of  both  parties,  without  an  express  under- 
standing that  he  is  receiving  it  for  the  grantee,  or  for  delivery  to  the 
grantee,  there  is  no  delivery  in  law. 

Equity— Findings  of  fact — Review, 

10.  A  chancellor's  finding  of  fact  that  no  partnership  existed  be- 
tween a  father  and  son,  in  the  former's  lifetime,  when  based  upon 
suffident  evidence,  will  not  be  reversed  by  the  appellate  court  in  the 
absoice  of  manifest  error. 

Argued  Feb.  21,  1910.  Appeal,  No.  63,  Jan.  T.,  1909, 
by  plaintiff,  from  decree  of  C.  P.  Lackawanna  C!o., 
Sept.  T.,  1908,  No.  30,  dismissing  bill  in  equity  and  sus- 
taining cross  bill  in  case  of  Grover  C.  Sears  v.  The  Scran- 
ton  Trust  Company,  administrator  c.  t.  a.  of  Charles  H. 
Sears,  deceased.  Before  Fell,  C.  J.,  Brown,  Mbstre- 
ZAT,  Potter  and  Moschzisker,  JJ.    AflSrmed. 

Bill  in  equity  for  an  accoimting  of  partnership  assets 
and  for  the  i4qx>intment  of  a  receiver.  Before  New- 
COHB,  J. 

A  cross  bill  was  filed  by  the  defendant  praying  for  an 
injunction  and  for  cancellation  of  certain  deeds  and  a 
pifftnership  agreem^it. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Errors  assigned  were  (1)  in  dismissing  the  bill;  (2)  in 
entering  a  decree  in  accordance  with  the  prayer  of  the 
crossbill. 

A.  A.  Vosburg,  with  him  Fred  W.  Lddstonef  for  appel- 
lants.— A  suit  in  equity  cannot  be  maintained  by  an 
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administrator  or  executor  to  impeach  a  conveyance  of 
his  decedent:  Fowler's  App.,  87  Pa.  449. 

The  cross  bill  must  be  confined  to  the  subject-matter 
of  the  original  bill:  Andrews  v.  Eibbee,  12  Mich.  94; 
Gallatain  v.  Cunningham,  8  Cow.  361;  Datz  v.  Phillips, 
137  Pa.  203. 

There  was  no  evidence  in  the  case  which  would  warrant 
the  learned  court  below  in  entering  a  decree  axmulling  the 
deeds  by  which  real  estate  was  passed  from  Charles  H. 
Sears  to  his  son  Grover  C.  Sears:  Carney  v.  Carney,  196 
Pa.  34;  Worrall's  App.,  110  Pa.  349. 

We  contend  that  the  Scranton  Trust  Company  did 
not  produce  sufficient  evidence  to  overcome  the  presiunp- 
tion  of  the  bona  fides  of  the  conveyances  and  agreements 
between  Charles  H.  Sears  and  Grover  C.  Sears,  nor  the 
presumption  of  the  delivery  of  the  papers  arising  from 
the  fact  that  they  were  produced  by  Grover  C.  Sears  and 
were  acknowledged  and  recorded:  Kern  v.  Howell,  180 
Pa.  315. 

We  further  contend  that  there  were  no  circumstances 
in  the  case  which  would  warrant  the  learned  trial  judge 
in  finding  that  the  conveyances  from  Charles  H.  Sears 
to  his  son  were  not  carried  into  effect:  Clark  v.  Clarki  174 
Pa.  309. 

George  D.  Taylor,  for  appellee. — ^The  confidential  rela- 
tion between  the  father  and  the  son,  Charles  H.  Sears 
and  Grover  C.  Sears,  which  existed  in  this  case  from 
January  24,  1908,  to  the  day  of  the  father's  death  is 
abundantly  proved  and  is  not  disputed:  Darlington's  Est., 
147  Pa.  624;  Knee  v.  McDowell,  25  Pa.  Superior  Ct.  641. 

The  fact  of  relationship  of  parent  and  child  between 
Charles  H.  Sears  and  Grover  C.  Sears  is  a  mere  incident 
in  this  case  and  in  no  way  alleviates  or  modifies  the  other 
relationship  of  principal  and  agent  or  constituent  and 
attorney  in  fact:  Whelan  v.  Whelan,  3  Cow.  637;  Martin 
V.  Martin,  48  Tenn.  644;  Jacox  v.  Jacox,  40  Mich.  473. 

Delivery  to  Lidstone  was  not  a  dehvery  in  law:  Arrison 
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V.  Harmstead,  2  Pa.  191;  Thompson  v.  Lloyd,  49  Pa.  127; 
Unruh  v.  Lukens,  166  Pa.  324. 

Opinion  by  Mr.  Justice  Moschziskeb,  May  2,  1910: 
Charles  H.  Sears  purchased  a  steam  grist  mill  in  1898, 
and  another  in  1902,  and  in  1907  he  acquired  certain 
buildings  adjoining  the  first  property.    He  operated  the 
mills  under  his  own  name  until  his  death,  July  2,  1908. 
His  son,  Grover  C.  Sears,  was  in  his  service  from  1902 
until  the  last-mentioned    date.     On  January  24,  1908, 
the  father  gave  the  son  a  letter  of  attorney  granting  him 
general  power  to  carry  on  this  milling  business.    Fred  W. 
Lidstone,  a  practicing  attorney,  prepared  a  volimtary 
deed  conveying  these  several  pieces  of  real  estate  from 
Charles  H.  Sears  and  wife  to  himself  as  trustee.     The 
deed  was  dated  January  28,  1908,  and  signed  and  ac- 
knowledged by  the  grantors  on  January  30,  1908;  but  it 
^as  not  recorded  until  July  14,  1908,  when  there  was  also 
placed  upon  record  another  deed  dated  and  acknowledged 
^bruary  11,  1908,  conveying  the  same  properties  from 
fi^   W.  Lidstone,   trustee,   to   Charles  H.   Sears  and 
'^A)ver  C.  Sears,  partners  imder  the  name  of  C.  H.  Sears 
4  Son.    About  the  time  when  the  deeds  were  recorded 
Grover  C.  Sears  produced  a  writing  signed  by  himself 
and  by  his  father,  dated  February  3,  1908,  providing  for  a 
partnership  betwoen  the  two  for  thirty  years,  imder  the 
n^nie  of  C.  H.  Sears  &  Son,  and  in  substance  giving  to 
Grover  C.  Sears  an  imdivided  one-half  interest  in  the  real 
estate  in  question;  the  only  consideration  moving  from 
^^  son  was  an  agreement  to  contribute  his  entire  services 
to  the  business. 

When  Charles  H.  Sears  died  he  left  him  surviving  a 

widow,  the  son,  Grover  C,  and  another  son,  David. 

By  his  will,  proved  July  8,  1908,  he  made  the  Title, 

Guarantee  &  Trust  Company  of  Scranton  executor.    No 

^^poration  of  that  name  could  be  foimd  and  thereupon 

^  widow  and  two  sons  renounced  their  right  to  ad- 

^i^^^ter  in  favor  of  the  Scranton  Trust  Company.    When 
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the  trust  company,  as  administrator  c.  t.  a.,  attempted 
to  take  possession  of  the  real  estate,  Grover  C.  Sears  set 
up  a  claim  to  the  property,  and  filed  the  bill  in  the  present 
case,  in  which  he  averred  the  execution  and  deUvery  of 
the  two  deeds  and  the  articles  of  copartnership;  that  upon 
the  signing  of  the  latter  he  and  his  father  took  possession 
of  the  property  and  conducted  the  business  thereunder; 
and  that  no  settlement  of  the  partnership  accoimts  had 
taken  place.  He  tendered  an  accoimting,  and  prayed  that 
the  defendant  be  ordered  to  accoimt  and  to  pay  over  to 
him  such  sums  as  might  be  foimd  to  be  due;  and  that  a 
receiver  might  be  appointed  in  the  meantime. 

The  defendant  filed  an  answer  denying  the  validity  of  the 
deed  to  Lidstone;  averring  that  such  deed  was  without  con- 
sideration and  was  procured  through  imdue  influence  and 
fraud  at  a  time  when  Charles  H.  Sears  was  in  such  a 
physical  and  mental  condition  resulting  from  the  excessive 
use  of  alcoholic  liquors  as  rendered  him  unable  to  under- 
stand and  realize  the  nature  of  his  act;  that  a  strong 
confidential  relation  existed  between  Charles  H.  Sears 
and  his  son,  Grover  C.  Sears,  imder  the  power  of  attorney 
possessed  by  the  son;  that  advantage  had  been  taken  of 
these  circumstances  by  the  plaintiflf  to  procure  the  deed 
in  question,  and  also  the  subsequent  deed  and  partnership 
agreement;  that  none  of  these  papers  was  ever  delivered; 
that  Charles  H.  Sears  had  continued  in  the  sole  and 
exclusive  possession  and  enjoyment  of  all  of  the  properties 
and  the  business  imtil  the  time  of  his  death,  when  a 
wrongful  possession  was  taken  by  Grover  C.  Sears.  .The 
defendant  also  filed  a  cross  bill  joining  Fred  W.  Lidstone 
as  a  party  defendant,  reciting  the  bill  and  answer,  practi- 
cally averring  the  same  facts  as  those  contained  in  the 
latter,  and  further  averring  that  all  the  writings  in  ques- 
tion were  made  in  pursuance  of  a  fraudulent  combination 
between  Grover  C.  Sears  and  Lidstone  at  a  time  when 
the  latter  occupied  a  confidential  relationship  to  Charles 
H.  Sears  as  his  attorney  at  law.  The  cross  bill  prayed 
for  the  cancellation  of  the  writings;  that  Grover  C.  Sears 
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7^    r^uired  to  account  for  the  moneys  in  his  hands, 

^    I'^estrained  from  exercising  any  act  of  dominion  or 

^^^t<ix)l  over  the  property  belonging  to  his  father's  estate, 

f!^^    be  ordered  to  deliver  up  all  books  and  writings  in 

.,       I>08se88ion  belonging  to  the  estate.    The  answer  to 

^  ^   oxoss  bill  denied  all  of  the  allegations  of  fraud  and 

Vft^^**^  that  the  deeds  and  partnership  agreement  were 

»J!;^^^tarily  executed  and  deUvered  by  Charles  H.  Sears. 

-.^^^^^  chancellor  who  heard  the  case  states  the  facts  as 

^j^  -"^^ve  narrated  them.    He  further  finds  that  the  de- 

^^^^t  died  at  fifty-seven  in  impaired  health  from  con- 

^-^^  excessive  drinking;  that  the  alleged  partnership 


were  valued  at  $17,979.87,  and  the  decedent  had 
\vO  other  property  excepting  a  house  and  lot  worth  about 
$3,500;  that  the  decedent  was  in  possession  of  the  real 
estate  in  question  from  the  time  he  acquired  title  imtil 
the  date  of  his  death,  carrying  on  the  milling  business  in 
his  own  name,  and  that  there  was  no  apparent  change  in 
the  ownership  of  either  the  properties  or  the  business  at 
any  time;  that  the  son  Grover  C.  Sears  was  the  confi- 
dential attorney  in  fact  for  his  father  imder  the  written 
power  from  January  24,  1908,  imtil  the  time  of  the  latter's 
death,  and  the  evidence  showed  that  during  the  last 
month  of  his  father's  life  the  son  was  still  actively  exer- 
cising this  agency  and  had  signed  bank  checks  in  the 
father's  name  in  the  conduct  of  the  milling  business; 
that  after  the  date  of  the  alleged  agreement  no  partner- 
ship business  was  ever  done  or  imdertaken  thereimder, 
but  from  that  time  on  the  business  continued  to  be  con- 
ducted as  theretofore,  the  son  acting  only  as  his  father's 
agent  and  attorney  in  fact;  that  at  the  father's  death 
the  son  asserted  no  right  as  surviving  partner;  that  at  the 
time  of  his  renimciation  of  his  right  to  administer,  the 
question  arose  as  to  the  temporary  management  of  the 
mills,  and  the  son  then  asserted  no  such  claim,  but  so- 
licited a  continuance  of  his  agency  under  the  adminis- 
trator; that  the  existence  of  the  partnership  was  not 
suggested  to  the  administrator  until  some  days  thereafter, 
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about  the  time  the  deeds  were  placed  upon  record;  that 
Grover  C.  Sears  had  assumed  personal  charge  of  one  of 
the  mills  some  time  after  the  grant  of  the  letters  of  ad- 
ministration, and  had  done  some  business  there  since 
that  time,  but  that  there  was  no  evidence  that  he  did 
any  business  as  the  surviving  member  of  the  alleged 
copartnership. 

The  chancellor  then  finds  that  the  decedent  devised 
all  of  his  estate  to  his  wife,  Mary  E.  Sears,  '*to  have 
and  to  hold  and  to  enjoy  the  same  for  her  own  use  and 
benefit  forever,"  and  by  his  will  provided:  "and  to  the 
end  that  my  said  wife  may  not  be  burdened  with  the 
care  and  management  of  my  real  estate,  and  that  she 
may  realize  and  enjoy  the  greatest  income  and  benefit 
from  the  same,  I  do  hereby  order  and  direct  that  all  my 
real  estate  be  sold  by  my  executor  hereinafter  named  for 
the  best  price  or  prices  that  can  be  obtained  for  the  same, 
my  said  executor  to  exercise  his  best  judgment  as  to  the 
proper  time  to  sell  the  same,  to  realize  the  greatest  return 
in  cash  or  its  equivalent  to  my  estate,  and  until  the  said 
real  estate  is  sold  I  do  hereby  empower  my  said  executor 
to  rent  and  collect  the  rents  for  the  same  for  the  use  and 
benefit  of  my  said  estate,  keep  the  buildings  in  necessary 
repair  and  keep  the  property  insured  against  fire;"  and 
he  gave  to  liis  executor  ''full  power  to  make,  execute  and 
deliver  all  necessary  deeds  and  conveyances  for  sale  and 
passing  of  a  good  title  to  my  real  estate  as  above  di- 
rected." Finally  the  learned  chancellor  states:  ''In  the 
light  of  these  facts  it  is  beUeved  that  the  partnership 
was  never  consummated  by  the  delivery  of  the  papers 
upon  which  the  plaintiflf's  case  depends  and  that  the 
projected  partnership  was  abandoned  by  mutual  consent 
of  the  parties.  .  .  .  The  day  before  his  death,  July  1, 
1908,  was  the  last  time  the  father  was  at  the  mill.  It  is 
believed  the  papers  were  then  in  his  desk  or  else  in  the 
hands  of  Mr.  Lidstone  who  had  acted  as  his  trustee  and 
attorney  in  the  transaction.  The  son  first  conceived  the 
notion  of  claiming  a  partnership  interest  after  the  failure 
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,j;X^^^<is  eflforts  to  secure  the  management  of  the  property 
^^^r  the  admmistrator.    Having  access  to  his  father's 
-y^V^^is  he  then  filed  the  deeds  for  record  and  now  asserts 
V^laim  in  bad  faith." 

^  ^e  chancellor  foimd  that  the  decedent  was  in  pos- 
^S^on  of  his  mental  powers  sufficiently  to  miderstand 
ftie  natrn^  and  character  of  his  acts   about  the  time 
the  papers  in  question  were  executed,  but  refused  to 
make  any  finding   as   to  the  alleged  undue  influence, 
on  the  ground  that   it  was  irrelevant  in  view  of  the 
fact  that   the  papers  had  never  been   delivered.     On 
these  findings  the  chancellor  reached  the  following  con- 
chisions  of  law:  "The  several  writings  on  which  the 
plaintiff  in  the  bill  founds  his  claim  operate  as  one  instru- 
ment.   On  their  face  they  import  a  volimtary  gift  of  a 
large  part  of  the  father's  property  to  his  son.    At  that 
time  and  at  all  times  thereafter  during  the  donor's  life, 
a  highly  confidential  relation  existed  between  the  parties 
with  respect  to  the  subject-matter  of  the  gift.    Therefore 
the  son  has  the  burden  of  showing  by  clear  and  distinct 
proof  that  the  gift  was  fully  executed  by  the  delivery  of 
the  papers.    In  the  absence  of  any  ostensible  change  of 
proprietorship  and  in  view  of  the  undisputed  continuance 
of  the  relation  of  principal  and  agent  with  respect  to  the 
property,  such  proof  is  wanting;  and  the  evidence  is 
iiisuflBcient  to  warrant  the  conclusion  that  an  actual 
partnership  ever  existed  in  the  premises,  or  that  the  son 
ever  acquired  any  interest  in  the  disputed  property. 
^  evidence  only  warrants  the  conclusion  that  such 
partna^hip  was  proposed  and  the  writings  exhibited  in 
the  bill  were  made  and  executed  accordingly,  but  that 
'^ore  their  final  consmnmation  by  delivery  or  anything 
"*ving  been  done  in  pursuance  of  it,  the  proposal  was 
abandoned  by  mutual  consent  of  the  parties.    The  will 
worked  an  equitable  conversion  of  the  real  estate.    The 
^^ty    of  actual   conversion  is  with  the  administrator, 
^f  Writings  exhibited  in  the  bill  as  the  title  papers  imder 
which  the  plaintiff  therein  makes  claim  are  null  and  void 
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and  should  be  canceled.  The  mvalid  papers  under  which 
the  son  claims  form  a  cloud  on  the  title  to  the  trust  estate 
in  the  hands  of  the  administrator.  The  invalid  deeds 
having  been  recorded  since  the  administrator's  succes- 
sion, and  a  pretended  right  thereunder  now  being  asserted 
by  the  testator's  son,  they  form  a  manifest  obstacle  to 
the  execution  of  the  trust  created  by  the  will.  Under 
the  pleadings  and  the  counter  pleadings  the  court  has 
jurisdiction  of  the  whole  subject  of  the  controversy." 

The  chancellor  took  cognizance  of  both  the  biU  and 
the  cross  biU,  and  entered  a  decree  dismissing  the  former 
at  the  costs  of  the  plaintiff,  ordering  the  two  deeds  and 
the  partnership  agreement  canceled,  and  directing  Grover 
C.  Sears  to  deliver  to  the  administrator  all  papers,  and 
to  account  for  all  moneys  and  property  which  may  have 
come  into  his  hands  in  connection  with  the  business  or 
real  estate  of  his  deceased  father.  Grover  C.  Sears  has 
appealed  from  this  decree,  and  contends:  1.  That  the 
defendant  in  the  original  bill,  as  administrator  c.  t.  a., 
had  no  right  to  file  the  cross  bill,  and  the  court  below 
should  not  have  taken  jurisdiction  thereunder.  2.  That 
such  defendant  had  no  right  to  relief  under  the  cross  bill 
as  it  was  not  confined  to  the  subject-matter  of  the  origi- 
nal bill.  3.  That  Lidstone  could  not  be  joined  as  a  de- 
fendant in  the  cross  bill  as  he  was  not  a  party  in  the 
original  bill.  4.  That  the  comi;  was  in  error  in  placing 
the  burden  of  proof  upon  the  son  to  show  the  delivery  of 
the  deeds  and  the  partnership  agreement.  6.  That  the 
fact  of  the  recording  of  the  deeds  was  sufficient  evidence 
of  delivery,  and  that  this  had  not  been  overcome  by 
counter  proof.  6.  That  the  comi;  fell  into  error  in  its 
findings  of  fact;  particularly,  in  the  finding  that  the  part- 
nership agreement  was  never  consummated  by  the  de- 
Uvery  of  the  papers  upon  which  the  plaintiff's  case  de- 
pends, and  that  the  projected  partnership  was  abandoned 
by  the  mutual  consent  of  the  parties. 

We  will  consider  these  contentions  in  the  order  in 
which  they  are  stated. 
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1-    The  direction  to  the  executor  to  sell  the  decedent^s 
P^I>eTties  and  pay  the  proceeds  to  the  widow  worked  a 
conversion,  and  gave  the  executor  full  power  and  au- 
thority over  the  real  estate,  with  the  right  to  maintain 
^y  action  at  law  or  in  equity  which  might  be  necessary 
^^    o^jrry  out  the  direction  and  to  protect  the  interests 
^tlx    which  it  was  charged:  Dimdas's  App.,  64  Pa.  325; 
*^^Olure's  App.,  72  Pa.  414;  sec.  13,  Act  of  February  24, 
pv?^»    P.  L.  70;  Jones's  App.,  3  Grant,  250;  Chew  v. 
^^^\^,  28  Pa.  17;  Kirk  v.  Carr,  54  Pa.  285.    The  adminis- 
^^^oi*  c.  t.  a.  had  all  the  rights  that  would  have  been 
^T^^fised  by  the  executor  named  in  the  will:  Sec.  67,  Act 
^^^bruary  24,  1834,  P.  L.  70;  Nesbit  v.  Clarke,  1  Penny. 
V.    ^  Xantz  V.  Boyer,  81  Pa.  325.    While  it  is  true  that  or- 
j  ^^itffiffily  a  personal  representative  has  not  the  right  to 

i0£^tain  a  bill  or  an  action  concerning  the  real  estate  of 
^  his  decedent,  the  case  is  different  where  an  executor  is 

^  given  an  interest  in  the  real  estate  such  as  under  the 

present  will.  In  a  case  like  this  where  the  executor  is 
practically  constituted  a  trustee  of  the  real  estate,  and 
is  directed  to  sell  in  order  to  effect  a  conversion,  if  a 
cloud  exists  upon  the  title,  it  is  his  right  and  duty  to  do 
all  in  his  power  to  have  the  cloud  removed  so  that  he 
may  more  advantageously  carry  out  the  direction  to  sell. 
"Whenever  a  deed  or  writing  ought  not  to  be  used,  it  is 
against  conscience  for  the  party  holding  it  to  retain  it," 
and  "it  will  in  general  be  ordered  to  be  delivered  up  to  be 
canceled:"  Wilson  v.  Getty,  57  Pa.  266.  ''The  jurisdic- 
tion  to  remove  clouds  from  title  is  well  settled;  the  relief 
being  groimded  upon  the  principle  quia  timet,  that  is, 
that  the  deed  or  other  instrument  constituting  the  cloud 
naay  be  used  to  injuriously  or  vexatiously  embarrass  or 
aflfect  the  plaintiff's  title:"  Bull's  App.,  113  Pa.  610.  A 
plaintiff  out  of  possession  holding  the  legal  title  will  be 
left  to  his  remedy  by  ejectment  under  ordinary  circum- 
stances, but  when  the  law  cannot  furnish  him  full  and 
complete  relief,  his  resort  to  equity  to  have  a  cloud  re- 
moved should  not  be  questioned:"  3  Pomeroy's  Equity 
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Jurisprudence,  sec.  1398.  In  this  connection  it  is  to  be 
considered  that  even  thou^  the  question  of  title  under 
the  deeds  might  have  been  tried  in  an  action  at  law,  yet 
after  that  was  settled,  the  unrecorded  agreement  reciting 
the  contribution  of  the  real  estate  to  the  alleged  part- 
nership would  still  be  a  cloud  upon  the  title  while  out- 
standing in  the  hands  of  Grover  C.  Sears.  The  fact  that 
ejectment  might  Ue  will  not  necessarily  oust  the  juris- 
diction of  equity:  Mortland  v.  Mortland,  151  Pa.  593; 
Williams  v.  Kerr,  152  Pa.  560;  Clauer  v.  Clauer,  22  Pa. 
Superior  Ct.  395.  Yi^atever  may  be  the  prayer  of  a 
bill,  if  the  kernel  of  the  controversy  is  the  legal  title  to 
land,  then  equity  cannot  be  invoked;  but  where  the  ques- 
tion of  the  legal  title  is  incidental  and  subordinate  to 
other  elements  which  call  for  the  exercise  of  equitable 
remedies,  equity  will  take  and  retain  jurisdiction:  Penna. 
Co.  v.  Ohio  River  Junction  R.  R.  Co.,  204  Pa.  356;  Ind. 
B.  &  L.  Assn.  V.  Real  Estate  Title  Co.,  156  Pa.  181; 
Wagner  v.  Fehr,  211  Pa.  435;  Clauer  v.  Clauer,  22  Pa. 
Superior  Ct.  395;  Wilhehn's  App.,  79  Pa.  120.  In  the 
last  of  these  cases,  which  was  a  bill  for  an  accounting, 
Mr.  Justice  Sharswood  says:  "Nor  is  there  any  doubt 
that  though  a  question  of  title  may  be  necessarily  in- 
volved, it  is  within  the  jurisdiction,  for,  where  there  is 
jurisdiction  of  the  subject-matter,  that  carries  with  it 
jurisdiction  to  decide  every  incidental  question  that  is 
necessarily  involved."  As  the  proceedings  were  originally 
brought  the  title  to  the  real  estate  was  an  incidental 
issue;  the  cross  bill  was  necessary  to  put  the  pleadings  in 
shape  for  aflSrmative  relief  to  the  original  defendant: 
Freeland  v.  South  Penn  Oil  Co.,  189  Pa.  54;  McCune  v. 
Lytle,  197  Pa.  404;  but  the  question  of  title  still  remained 
a  subordinate  issue  which  could  not  defeat  the  right  of 
the  court  to  dispose  of  the  whole  controversy.  The  ju- 
risdiction is  so  plain  that  it  is  not  necessary  to  rule  the 
question  of  assumed  waiver;  but  it  is  to  be  noted  that 
the  chancellor  calls  attention  to  the  fact  that  the  point 
of  lack  of  jiuisdiction  was  not  made  until  the  final  ar- 
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gument  in  the  court  below,  and  it  appears  from  the  record 
th&t.  it  was  at  no  time  formally  raised  by  demurrer,  in 
the  answer,  or  during  the  taking  of  the  testimony.  '*  While 
objections  to  jm*isdiction  can  generally  be  made  at 
ai^y  stag^  of  the  proceedings,  objections  to  the  jfnisdiction 
of  equity  on  the  ground  that  the  proceedings  should 
have  been  instituted  on  the  law  side  of  the  court,  will 
not  \ye  entertained,  imless  made  within  a  reasonable  time 
after  bill  ffled:"  Penna.  R.  R.  CJo.  v.  Bogert,  209  Pa.  589. 
Such  an  objection  should  be  formally  made  before  the 
testimony  is  taken,  and  if  not  then  made,  it  may  be  con- 
adered  as  waived:  Shillito  v.  Shillito,  160  Pa.  167;  unless 
ti^e  l^ck  of  jurisdiction  is  manifest  and  beyond  doubt: 
Williams  v.  Fowler,  201  Pa.  336. 

2.  ''A  cross  bill  may  and  usually  does  introduce  new 
facts  and  new  issues  not  disclosed  by  the  original  bill;'' 
it  is  only  necessary  that  they  shall  be  germane  to  the 
subject-matter  of  the  origmal  bill:  16  Cyc.  331.  All  of 
the  issues  raised  by  the  cross  bill  in  the  present  case  are 
^  closely  connected  with  those  tendered  in  the  original 
bill  as  to  be  practically  the  same.  In  addition,  the  ju- 
"^^liction  in  this  regard  was  not  challenged  by  demiurer 
^^  by  the  general  answer  filed.  "The  objection  that  a 
cross  bill  is  not  germane  to  the  original  is  waived  by  a 
general  answer  to  the  cross  bill:"  16  Cyc.  332. 

3.  The  question  as  to  whether  or  not  new  defendants, 
^^y  parties  to  the  original  bill,  may  be  brought  into  the 
^t  by  cross  bill  depends  upon  the  circumstances  in  each 
Particular  case.  Although  there  is  some  conflict  on  this 
P^i^t,  the  decided  weight  of  authority  is  that  they  may; 
^^d  those  cases  which  hold  that  they  may  not,  are  based 
^Pon  a  dictum  to  that  effect  by  Curtis,  J.,  in  Shields  v. 
^^>Tow,  58  U.  S.  130.  The  general  rule  is  that  new  par- 
^^  Haay  be  brought  in  by  a  cross  bill  which  seeks  affirma- 
"^^  lelief  and  shows  that  the  persons  added  are  nec- 
^®^*^*y  parties  for  that  pmpose;  that  is,  that  they  have 
^^  ^terest  in,  or  material  connection  with,  the  subject- 
^^'^^tter  in  dispute  between  the  parties  to  the  original 
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bill:  Brandon  Mfg.  Co.  v.  Prime,  14  Blatchf.  371;  Kan- 
awha Lodge  V.  Swann,  37  W.  Va.  176;  AJUen  v.  Tritch,  5 
Col.  222;  Kurd  v.  Case,  32  HI.  46;  Jones  v.  Smith,  14 
ni.  229;  UnderhUl  v.  Van  Cortlandt,  2  Johns.  Ch.  339. 
We  find  no  discussion  upon  this  point  in  our  cases,  but 
equity  rule  40  assumes  that  new  parties  may  be  added 
by  cross  bill,  and  expressly  provides  how  service  shall  be 
made  upon  parties  so  brought  into  a  suit;  and  in  Given  v. 
Sands,  216  Pa.  463,  a  new  party  was  so  introduced. 

4.  In  ruling  on  the  burden  of  proof,  the  chancellor 
relied  upon  Greenfield's  Est.,  14  Pa.  489;  Wistar's 
App.,  54  Pa.  60;  DarUngton's  App.,  86  Pa.  512;  Worrall's 
App.,  110  Pa.  349;  Darlington's  Est.,  147  Pa.  624; 
sajdng:  "The  entire  conduct  of  the  parties  to  the  writ- 
ing, and  especially  that  of  the  beneficiary,  is  so  incon- 
sistent with  the  theory  of  actual  partnership  as  to  neg- 
ative the  inference  that  it  ever  existed  except  on  paper. 
The  only  apparent  purpose  of  the  deeds  was  to  trans- 
fer title  to  the  supposed  partnership.  If  none  existed, 
the  inference  of  delivery  to  the  same  would  be  further 
repelled.  Under  these  circumstances  the  burden  of  af- 
finnative  proof  of  bona  fide  deUvery  must  be  on  the  son 
who  claims  by  a  deed  amounting  to  a  voluntary  gift 
from  his  father,  whose  confidential  agent  he  was  with 
respect  to  the  property  when  the  deed  was  made.  He  re- 
lied upon  the  presumption  arising  from  the  fact  that  the 
papers  are  now  in  his  possession.  That  presumption  is 
clearly  rebutted  by  the  circumstances.  Where  a  con- 
ventional trust  exists  it  is  believed  that  the  burden  of 
proof  is  alwajrs  on  an  agent  who  takes  title  to  his  prin- 
cipal's property,  where  the  transfer  has  been  consum- 
mated. There  is  exactly  the  same  reason  why  he  should 
have  the  burden  of  fairly  accounting  for  his  possession  of 
the  title  papers  where  extrinsic  evidence  of  consiunma- 
tion  is  wanting  and  the  actual  delivery  of  the  papers  is 
open  to  serious  question.  It  thus  becomes  apparent  that 
whether  the  transaction  here  was  technically  a  gift  or 
not,  is  immaterial.    The  difference  with  respect  to  the 
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proof  of  delivery  as  between  this  grantee  and  another 
who  might  have  been  a  stranger  to  the  grantor,  arises 
from  his  status  as  an  agent.  But  had  he  been  a  stranger, 
and  the  parties  dealing  at  arm's  length,  the  strength  of 
his  case  would  still  be  that  of  a  presumption  of  fact.  He 
had  possession  of  the  papers,  of  which  the  deeds  had  been 
recorded  after  the  grantor's  death.  There  were  circimfi- 
stances  tending  to  rebut  the  presumption  that  he  got 
them  by  delivery.  That  raised  a  question  of  fact  for  the 
trial  judge.  It  was  the  exceptant's  privilege  to  maJce 
aflSrmative  proof  in  his  own  behalf  if  any  existed.  Not 
choosing  to  do  that,  the  question  was  submitted  at  the 
risk  of  the  fact  being  found  against  him,  and  it  was  so 
found.  .  .  .  Under  the  circiunstances  of  this  case  to  hold 
that  the  bimien  of  making  out  his  right  by  affirmative 
proof  of  deUvery  of  the  title  papers  is  not  on  the  son, 
would  be  to  disr^ard  a  settled  rule,  the  sound  policy  of 
which  could  hardly  find  better  illustration  than  in  this 
instance."  These  views  are  in  accord  with  the  princi- 
ples laid  down  in  the  authorities  reUed  upon  by  the  chan- 
cellor, and  we  see  no  error  in  their  application  to  the 
present  case.  The  rulings  were  not  based  upon  the  re- 
lationship of  son  to  father,  but  upon  the  confidential 
relationship  of  agent  to  principal,  which  existed  in  this 
case  by  virtue  of  the  power  of  attorney  under  which 
Grover  C.  Sears  was  acting  at  the  time  the  writings  in 
question  were  executed.  The  case  is  quite  different  from 
Clark  V.  Clark,  174  Pa.  309,  rehed  upon  by  the  appellant. 
Although  in  that  case  the  court  below  found  a  confidential 
rdationship,  yet  on  appeal  Mr.  Justice  Green,  who  wrote 
the  opinion,  did  not  treat  the  case  as  affected  by  the  rules 
applicable  to  dealings  between  principal  and  agent,  evi- 
dently not  considering  that  relation  to  have  entered  in 
any  degree  into  the  transactions  before  the  comi;,  and 
expressly  stated:  "It  must  be  borne  in  mind  that  the  re- 
lation between  E.  L.  Clark  and  his  mother  was  a  contract 
relation  and  its  fair  and  conscionable  character  must  be 
considered  with  reference  to  that  fact."     And  further 
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on,  after  outlining  the  manifold  advantages  to  the  mother: 
"A  contract  of  that  kind  requires  no  help  or  explanatory 
testimony  to  sustain  it.  It  imposes  no  burden  of  proof 
to  establish  its  validity,  and  if  it  did,  the  testimony  is  to 
be  found  in  the  case  in  great  abundance."  The  case  is 
also  to  be  distinguished  on  the  other  ground  stated  by 
Mr.  Justice  Green,  that  the  profits  to  be  derived  under 
the  contract  were  to  come  entirely  from  the  son,  and  that 
''Such  a  contract  having  such  results  does  not  possess 
the  faintest  shadow  of  a  gift."  Here  the  facts  were  just 
the  opposite,  the  benefits  all  moved  from  the  parent  to 
the  son  and  the  element  of  gift  was  largely  present.  The 
burden  of  proof  was  properly  placed  upon  the  appel- 
lant. 

5.  It  appears  that  some  one  left  the  two  deeds  at  the 
recorder's  oflSce  twelve  days  after  the  death  of  the  dece- 
dent. The  only  witness  who  mentioned  the  subject  of 
the  recording  was  the  justice  of  the  peace  who  took  the 
acknowledgments  of  Charles  H.  Sears  and  wife  to  the 
deed  to  Lidstone,  and  he  states  that  Mr.  Sears  then  said 
that  the  deed  was  not  to  be  recorded  during  the  lifetime 
of  his  wife.  While  as  a  general  rule  the  mere  fact  that  a 
paper  is  found  upon  record  is  evidence  of  delivery  with- 
out further  explanation,  in  the  present  case,  it  being 
shown  that  the  deeds  went  upon  record  after  the  death 
of  the  decedent  and  prior  to  the  death  of  his  wife,  and 
there  being  no  evidence  to  show  how  the  papers  came 
upon  the  record — the  production  of  such  evidence  under 
the  facts  in  the  case  presumably  being  within  the  power 
of  the  appellant — and  the  surrounding  facts  strongly  in- 
dicating that  neither  the  father  nor  the  son  ev^  treated 
the  papers  as  delivered  during  the  lifetime  of  the  former, 
a  chancellor  could  well  conclude  that  the  inference  of 
delivery  arising  from  the  recording  had  been  overcome. 
The  testimony  of  Lidstone  as  to  the  delivery  of  the  deeds 
to  him  is  uncertain,  vague  and  indefinite.  The  other 
testimony  showing  that  the  deeds  were  seen  in  Mr.  Lid- 
stone's  office  after  their  execution,  standing  as  it  does, 
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unexplainedy  does  not  help  the  appellant's  cause.  Mr. 
Lidstone  was  acting  in  the  matter  as  attorney  for  both 
parties,  and  there  is  no  testimony  to  show  that  the 
papers  were  ever  delivered  to  him  for  the  benefit  of  the 
son,  and  it  cannot  be  so  presmned.  If  such  a  deUvery 
was  made,  the  burden  was  upon  appellant  to  prove  it. 
Where  a  deed  or  other  writing  is  left  with  or  given  to  a 
third  person,  who  is  the  attorney  of  both  parties,  without 
an  express  xmderstanding  that  he  is  receiving  it  for  the 
grantee  or  for  delivery  to  the  grantee,  there  is  no  de- 
livery in  law:  Unruh  v.  Lukens,  166  Pa.  324.  The  only 
indication  in  the  testimony  as  to  the  possession  of  these 
deeds  after  they  were  signed  and  before  they  were  re- 
corded is  the  fact  that  they  were  seen  in  the  possession 
of  the  common  attorney;  without  further  explanation, 
it  is  fair  to  presume  that  he  is  the  one  who  put  them  upon 
record;  or,  as  suggested  by  the  chancellor,  the  son  may 
have  secured  them  for  that  piupose  either  from  Lidstone 
or  from  among  his  father's  papers.  The  recording  under 
such  circimistances  would  be  but  sUght  evidence  of  de- 
livery and  not  suflScient  to  counterbalance  the  other  facts 
which  so  strongly  indicate  that  no  deUvery  was  ever 
made  or  intended  during  the  lifetime  of  the  father.  In 
Clauer  v.  Clauer,  22  Pa.  Superior  Ct.  395,  it  is  held  that 
while  a  presumption  of  delivery  arises  from  the  record- 
ing of  a  deed  and  its  possession  by  a  grantee,  yet  if  the 
deed  was  not  delivered  by  the  grantor  during  his  lifetime, 
but  was  foxmd  and  recorded  after  his  death,  it  would  not 
(H)erate  to  pass  title  to  the  grantee.  In  Cameron  v.  Gray, 
202  Pa.  566,  we  expressly  approve  the  following  passage 
from  the  case  of  Cook  v.  Brown,  34  N.  H.  460:  ''So  long 
as  a  deed  is  within  the  control  of  the  grantor,  there  is  no 
delivery.  Whether  in  the  hands  of  a  third  person,  or  in 
the  desk  of  the  grantor  is  immaterial  ....  and  if  the 
grantor  dies  without  parting  with  his  control  over  the 
deed,  it  has  not  been  delivered  during  his  lifetime,  and 
after  his  decease  no  one  can  have  the  power  to  deUver 
it;"  and  in  Critchfield  v.  Critchfield,  24  Pa.  100,  we  ruled 
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that  the  presumption  of  delivery  from  the  fact  of  record- 
ing might  be  rebutted  after  the  death  of  the  grantor,  even 
in  the  face  of  evidence  of  express  declarations  by  the 
grantor  to  the  effect  that  he  had  given  the  land  to  his  son, 
the  grantee,  that  he  would  keep  the  title  during  his  life, 
but  the  son  would  get  the  property  after  his  death. 

6.  The  chancellor  correctly  states:  "The  conclusion  is 
irresistible  that,  for  reasons  of  their  own,  after  the  part- 
nership papers  were  formulated,  and  without  having  put 
them  in  effect,  the  proposal  was  mutually  abandoned 
and  the  son  elected  to  continue  as  the  father's  agent. 
True,  there  is  some  evidence  that  Mr.  Sears  was  heard 
to  say  that  he  had  taken  his  son  into  business,  or  was 
going  to  give  him  an  interest  in  it,  etc.  These  declara- 
tions are,  at  best,  of  vague  and  imcertain  import,  im- 
connected  with  any  corresponding  partnership  act.  K 
the  papers  had  ever  taken  effect,  there  would  have  been 
some  act  in  evidence  at  least  tending  to  show  a  change 
of  proprietorship.  The  son  would  not  have  been  con- 
fined to  evidence  of  mere  declarations.  ...  It  is  to  be 
considered  that  it  was  of  the  very  essence  of  the  son's 
case  to  prove  an  actual  partnership  with  his  father;  that 
he  made  no  claim  that  any  account  had  ever  been  kept 
in  the  partnership  name;  that  the  partnership,  if  it  ever 
existed,  was  of  recent  date;  that  the  books  were  available 
to  show  the  name  of  every  customer  having  occasion  to 
take  receipts;  and  that  the  vouchers  could  have  been 
produced  on  subpcBna."  Aside  from  these  weaknesses 
in  the  proofs,  the  preponderance  of  the  testimony  pro- 
duced by  the  appellant  tended  to  connect  him  with  the 
business  of  his  father,  not  as  a  partner,  ''but  in  a  way 
that  in  itself  was  always  consistent  with  the  inference  of 
his  agency  under  the  father,"  and  the  testimony  to  the 
contrary  was  meager  and  unconvincing.  Under  all  the 
circmnstances  the  appellant  cannot  justly  complain  of 
the  chancellor's  decision  that  he  had  failed  to  establish 
the  alleged  partnership,  nor  of  the  decree  entered. 

We  discover  no  manifest  error  in  any  of  the  findings 


Digitized  by 


Google 


SEARS,  AppeUant,  v.  SCRANTON  TRUST  CO.      143 
1910.]  Opinion  of  the  Ck>uft. 

of  fact,  nor  do  we  find  any  errors  of  law  in  the  matters 
called  to  our  attention  upon  the  record. 

The  assignments  of  error  are  all  overruled,  and  the 
decree  is  aflSrmed  at  the  cost  of  the  appellant. 


Kemp,  Appellant,  v.  Reinhard. 

WiU—DeviBe—RuU  in  SheUy'a  case. 

Testatrix  devised  to  a  son  the  use  and  income  of  seven  enumerated 
properties  ''for  and  during  his  lifetime.''  In  the  next  clause  of  her 
will  she  directed  as  follows:  ''And  immediately  after  the  decease  of 
said  son  I  give  and  devise  the  above  described  seven  tracts  or  pieces 
of  land,  devised  to  him  herein  for  life,  to  his  issue  in  fee.  Should  he, 
however,  die  without  leaving  issue  living,"  then  over  to  another  son 
in  fee.  Other  devises  in  the  will  were  to  the  devisees,  their  "heirs  and 
assigns."  Hdd,  that  the  devise  in  question  was  to  the  son  for  life,  and 
that  the  rule  in  Shelly's  case  had  no  application,  inasmuch  as  the 
issue  of  the  son  did  not  take  as  issue  from  him,  but  as  the  root  of  a 
new  succession  directly  from  the  testatrix. 

Argued  Feb.  28,  1910.  Appeal,  No.  194,  Jan.  T.,  1909, 
by  plaintiff,  from  judgment  of  C.  P.  Berks  Co.,  April  T., 
1909,  No.  17,  for  defendant  on  case  stated  in  suit  of 
Jacob  E.  Kemp  v.  Valerius  S.  Reinhard  and  Pierce  G.  S. 
Kemp.  Before  Fell,  C.  J.,  Brown,  Mestrezat,  Potter 
and  Stewart,  JJ.    Affirmed. 

Case  stated  to  determine  the  marketable  title  to  real 

estate.    Before  Endlich,  P.  J. 
From  the  record  it  appeared  that  the  material  portions 

of  the  will  of  Amelia  Sunday  under  which  plaintiff  claimed 

title  were  as  follows: 
"Item.  I  give  and  devise  to  my  son,  Pierce  0.  S.  Kemp, 

^  hdrs  and  assigns,  all  that  certain  messuage,  tenement 
and  tract  of  land  situated  partly  in  Maxatawny  township 
and  partly  in  Richmond  township,  said  county,  adjoin- 
ing lands  of  Joseph  Mengel,  Caroline  Sell,  heirs  of  John 
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Rahn,  deceased,  Conrad  Stitler,  Frederick  Hill  and  others, 
containing  one  hundred  and  twenty  three  acres,  more  or 
less,  with  the  appurtenances,  and  all  hay  and  straw  thereon 
at  the  time  of  my  decease. 

"Item.  I  give  and  devise  unto  my  son  Jacob  E.  Kemp, 
the  use  and  income  for  and  during  his  lifetime  of  all  that 
certain  three  story  brick  store  and  dweUing  house  and 
lot  of  ground,  in  which  I  now  reside  situated  in  Kutz- 
town  aioresaid,  bounded,  on  the  north  by  White  Oak 
street,  on  the  south  by  property  of  Albert  S.  Heffner, 
on  the  east  by  Sander  alley,  and  on  the  west  by  Main 
street,  containing  a  width  on  Main  street  of  fifty  three 
feet  and  four  inches  and  a  depth  of  one  hundred  and 
sixty  feet. 

"Also  of  all  that  certain  tract  or  piece  of  land  situated 
in  Maxatawny  township,  said  CJounty,  bounded  by  lands 
of  the  Keystone  Normal  School,  Dr.  J.  S.  Trexler,  estate 
of  Perry  Levan,  deceased,  and  others,  containing  six 
acres,  more  or  less. 

"Also  of  all  that  certain  lot  or  piece  of  groimd,  situated 
in  Kutztown  aforesaid,  bounded  by  lands  of  George  J. 
Kutz,  deceased,  Jeremiah  S.  Trexler,  Walnut  street,  and 
by  a  public  road,  leading  from  Kutztown  to  Kutz's  Mill, 
containing  one  acre  and  one  half,  more  or  less. 

"Also  of  all  that  certain  lot  or  piece  of  ground,  situated 
in  Maxatawny  township,  said  County,  bounded  by  lands 
of  Ephraim  Sharadin  estate  of  Jonatiian  Biehl,  deceased, 
and  others,  containing  three  acres,  more  or  less. 

"Also  of  all  that  certain  tract  of  meadow  lands  situated 
in  Kutztown  aforesaid,  bounded  by  Greenwich  street, 
lands  of  the  Keystone  Shoe  Manufacturing  Company, 
Hannah  Glasser  and  others,  containing  one  and  one 
quarter  acres,  more  or  less. 

"Also  of  all  that  certain  two  story  brick  dwelling  house 
and  lot  of  ground  situated  in  Kutztown  aforesaid,  ad- 
joining property  of  Solomon  Ahn,  David  Saul,  a  private 
on  the  rear,  and  Walnut  street. 

"And  also  of  all  that  certain  tract  or  piece  of  woodland, 
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.^^Uate  in  Ruscombmanor  township  aforesaid,  contain- 
^  three  acres  and  ninety  two  perches,  more  or  less,  it 
?^^^  the  same  tract  which  my  father,  Jacob  Simday, 

^o^aeed,  purchased  from  Jacob  Brown  and  devised  to 

me, 

j>  A^d  immediately  after  the  decease  of  the  said  Jacob 
f^-^emp,  I  give  and  devise  the  above  described  seven 
to  V\^  ^^  pieces  of  land,  devised  to  him  herein  for  life, 
.  ^^^  issue  in  fee.  Should  he  however  die  without  leav- 
^%  Issue  living,  I  give  and  devise  the  same  xmto  my  son, 
pierce  G.  S.  Kemp,  his  heirs  and  assigns  in  fee. 

"Item.  In  consideration  of  the  services  rendered  me 
by  my  said  son,  Pierce  G.  S.  Kemp,  since  he  is  twenty 
one  years  of  age,  and  as  a  compensation  therefor,  I  give 
and  devise  unto  my  said  son  Pierce  G.  S.  Kemp,  his  heirs 
and  assigns,  all  that  certain  two  story  frame  dwelling 
house  and  lot  of  ground  situated  on  White  Oak  street,  in 
Kutztown  aforesaid,  bounded  by  Sander  alley,  property 
of  William  G.  Stetler,  Uhich  J.  Miller  and  White  Oak 
street. 

"Item.  All  the  rest,  residue  and  remainder  of  my  es- 
tate not  hereinbefore  disposed  of  I  give,  bequeath  and 
devise  unto  my  said  sons  Pierce  G.  S.  Kemp  and  Jacob 
E.  Kemp,  their  heirs  and  assigns  in  equal  shares." 
Defendant  refused  to  take  plaintiff's  title. 
The  court  in  an  opinion  by  Endlich,  J.,  entered  judg- 
ment for  defendant. 

Error  assigned  was  in  entering  judgment  for  defendant 
on  case  stated. 

Isaac  Hiester,  for  appellant. — The  main  devise  with- 
out any  implication  arising  from  the  words  "die  without 
leaving  issue"  is  a  limitation  of  an  estate  tail:  Angle  v. 
Brofiius,  43  Pa.  187;  Grimes  v.  Shirk,  169  Pa.  74;  Elliott  v. 
Pearsoll,  8  W.  &  S.  38;  Mclntyre  v.  Ramsey,  23  Pa.  317; 
Philadelphia,  etc.,  Co.'s  App.,  93  Pa.  209;  Potts's  App., 
30  Pa.  168;  Aflen  v.  Markle,  36  Pa.  117;  Wynn  v.  Story, 
Vol.  ccxxviii— 10 
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38  Pa.  166;  Auman  v.  Auman,  21  Pa.  343;  Steacy  v. 
Rice,  27  Pa.  75;  Kleppner  v.  Laverty,  70  Pa.  70;  Bassett 
V.  Hawk,  118  Pa.  94;  Carter  v.  McMichael,  10  S.  &  R. 
429;  Paxson  v.  Lefferts,  3  Rawie,  59;  George  v.  Moj^an, 
16  Pa.  95. 

The  words  ''die  without  leaving  issue"  do  not  import 
a  definite  failure  of  issue  under  the  Act  of  July  9,  1897, 
P.  L.  213,  when  a  contrary  intention  appears  by  the  will 
and  such  contrary  intention  does  appear  where  the  pre- 
ceding gift  without  any  implication  arising  from  such 
words  is  a  limitation  of  an  estate  tail  to  the  first  taker: 
Re  O'Bieme,  1  Jones  &  LaTouche,  352;  Dawson  v. 
Small,  10  Eng.  RuUng  Cases,  847;  Dilworth  v.  Schuylkill 
Improvement  Land  Co.,  219  Pa.  527;  Hastings  v.  Engle, 
217  Pa.  419;  Lewis  v.  Link  Belt  Co.,  222  Pa.  139. 

F.  A.  Marx  J  with  him  C.  H.  RuM,  for  appellee. — The 
rule  in  Shelly's  case  has  no  application:  Guthrie's  App., 
37  Pa.  9;  Findlay  v.  Riddle,  3  Binn.  139;  Ingersoll's  App., 
86  Pa.  240;  Shaner  v.  Wilson,  207  Pa.  550;  MuUiken  v. 
Eamshaw,  209  Pa.  226;  Todd  v.  Armstrong,  213  Pa.  570; 
Wood  v,  Schoen,  216  Pa.  425;  Taylor  v.  Taylor,  63  Pa. 
481;  Daley  v.  Koons,  90  Pa.  246;  EUiott  v.  PeareoU,  8 
W.  &  S.  38. 

Opinion  by  Mr.  Justice  Brown,  May  2,  1910: 
The  testatrix  gave  to  her  son,  Jacob  E.  Kemp,  the  use 
and  income  of  seven  enumerated  properties  "for  and 
during  his  lifetime."  Immediately  after  this  provision 
for  him  there  is  the  following  separate  clause  in  the  will: 
"And  immediately  after  the  decease  of  the  said  Jacob  E. 
Kemp,  I  give  and  devise  the  above  described  seven  tracts 
or  pieces  of  land,  devised  to  him  herein  for  life,  to  his 
issue  in  fee.  Should  he  however  die  without  leaving 
issue  living,  I  give  and  devise  the  same  xmto  my  son, 
Pierce  G.  S.  Kemp,  his  heirs  and  assigns  in  fee."  The 
judgment  of  the  court  below  on  the  case  stated  to  deter- 
mine whether  the  appellant  had  a  fee  simple  in  the  prop- 
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crUes  was  that  he  took  but  a  life  estate  and  that  the  tes- 
^trix  had  herself  devised  the  remainder  to  the  stock  of  a 
Qew  inheritance,  who,  upon  his  death,  would  take  from 
W  as  purchasers. 

Though  the  intention  of  the  testatrix  may  have  been 

^  give  only  a  life  estate  to  the  appellant,  if  in  the  devise 

^^^re  was  a  limitation  of  the  estate  to  his  heirs  to  take  by 

^Volxition  from  him  at  his  death,  her  intention  is  over- 

^^en  by  the  rule  in  Shelly 's  case;  but  in  every  case  in 

^^ch  the  application  of  that  rule  is  involved  the  first 

l^^tion  is  whether  the  devisor  or  grantor  intended  a 

r^*^tion  of  the  remainder  in  fee  or  in  tail  as  such  to  the 

■^^1%  of  the  first  taker,  or  that  there  should  be  the  root 

^\  «t  new  succession  taking  directly  from  the  devisor  or 

grantor  as  purchasers.    When  the  latter  intention  appears 

the  rule  has  no  place  and  the  intention  must  be  given 

effect. 

The  rule  in  Shelly's  case  is  not  a  means  of  ascertaining 
the  intention  of  a  testator,  nor  is  it  one  of  the  construc- 
tion of  a  will.    It  is  one  of  law,  unbending  in  its  applica- 
tion, when  the  intention  of  the  testator  is  ascertained  that 
the  heirs  of  his  devisee  of  a  freehold  estate  are  to  take  from 
the  devisee  qua  heirs.     When  such  intention  is  ascer- 
tained the  heirs  take  by  descent  from  the  devisee,  and 
there  is,  therefore,  vested  in  him  an  estate  of  inheritance: 
Doebler's  App.,  64  Pa.  9;  Shapley  v.  Diehl,  203  Pa.  566. 
"It  is  therefore  always  a  precedent  question,  in  any  case 
to  which  it  is  supposed  the  rule  is  applicable,  whether 
the  limitation  of  the  remainder  is  made  to  the  heirs  in 
fee  or  in  tail,  as  such,  and  in  solving  this  question,  the 
rule  itself  renders  no  assistance.    It  is  silent  until  the  in- 
tention of  the  grantor  or  devisor  is  ascertained.    But  if 
that  intention  is  foimd  to  be  that  the  remainder-men  are 
to  take  as  heirs  of  the  grantee  or  devisee  of  the  particular 
freehold,  instead  of  becoming  themselves  the  root  of  a  new 
succession,  the  rule  is  applied,  though  it  may  defeat  a 
'J^wwufest  intention  that  the  first  taker  should  have  but 
^  estate  for  life.    It  is  very  carefully  to  be  noted,  that 
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in  searching  for  the  intention  of  the  donor  or  testator, 
the  inquiry  is  not  whether  the  remainder-men  are  the 
persons  who  would  have  been  heirs,  had  the  fee  been 
limited  directly  to  the  ancestor.  The  thing  to  be  sought 
for  is  not  the  persons  who  are  directed  to  take  the  re- 
mainder, but  the  character  in  which  the  donor  intended 
they  should  take.  In  the  very  many  cases  in  which  the 
question  has  arisen,  whether  the  rule  was  applicable,  the 
difficulty  has  been  in  determining  whether  the  intention 
was  that  the  remainder-men  should  take  as  heirs  of  the 
first  taker,  or  originally  as  the  stock  of  a  new  inherit- 
ance: *'  Guthrie's  Appeal,  37  Pa.  9. 

That  the  testatrix  intended  to  devise  a  life  estate  to 
her  son,  and  nothing  more,  most  clearly  appears.  The 
devise  is  to  him  "for  and  dining  his  lifetime,"  and  this 
intention  is  repeated  in  the  clause  following  the  descrij)- 
tion  of  the  properties,  in  which  she  refers  to  them  as 
"devised  to  him  herein  for  life."  This  twice-expressed  in- 
tention receives  emphasis  from  a  comparison  of  the  de- 
vises to  Jacob  with  those  to  her  other  son  Pierce.  Those 
to  the  latter  are  to  him,  "his  heirs  and  assigns;"  and  still 
further  emphasis  comes  from  the  residuary  clause  of  the 
will,  in  which  the  residue  of  the  estate  of  the  testatrix 
is  given  to  her  two  sons.  Pierce  and  Jacob  E.,  "their 
heirs  and  assigns  in  equal  shares."  But  what  defeats  the 
application  of  the  rule  in  Shelly's  case  is  the  unmistakable 
intention  of  the  testatrix,  not  only  that  Jacob  was  to  get 
only  a  life  estate,  but  that  after  his  death  the  remainder 
should  not  pass  by  devolution  from  him  to  his  heirs,  but  di- 
rectly from  her  to  a  designated  class  or  to  a  designated 
individual.  Her  words  are :  "  After  the  decease  of  the  said 
Jacob  E.  Kemp,  I  give  and  devise  the  above  described 
seven  tracts  or  pieces  of  land,  devised  to  him  herein  for 
life,  to  his  issue  in  fee.  Should  he  however  die  without 
leaving  issue  living,  I  give  and  devise  the  same  imto  my 
son,  Pierce  G.  S.  Kemp,  his  heirs  and  assigns  in  fee.*' 
From  a  reading  of  the  entire  will  the  conclusion  is  not  to 
be   avoided    that   the   testatrix   had   two   independent 
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thoughts  in  her  mind  when  she  devised  the  seven  prop- 
erties: First,  that  she  would  give  them  to  Jacob  for  Ufe, 
and  for  life  only;  and  she  did  so  give  them  to  him:  and, 
second,  that  she  would  pass  the  remainder  to  be  enjoyed 
by  devisees  from  her,  and  she  did  so  pass  it  in  her  words 
just  quoted.  As  the  remainder  in  these  properties  will 
pass  to  the  issue  of  Jacob,  or  to  Pierce,  as  purchasers  from 
the  testatrix,  the  rule  in  Shelly's  case  has  no  place  in  this 
controversy,  and  the  learned  and  discriminating  judge 
below  correctly  so  held. 
Judgment  affirmed. 


Stocker,  Appellant,  v.  Schneider. 

Judgment — Opening  jttdgment — Fraud — Variance  between  bond  and 
contract— Evidence. 

1.  A  judgment  entered  on  a  judgment  bond  being  properly  opened 
a  judgment  on  a  verdict  for  defendant  on  the  trial  of  a  resulting 
iasue  wiU  be  afi&rmed,  where  the  evidence  in  both  proceedings  tends 
to  show  that  the  plaintiff  agreed  in  writing  to  sell  to  the  defendant  a 
brewery  plant  and  assign  certain  leases  on  licensed  houses,  and  execute 
a  new  lease  after  the  termination  of  the  existing  leases  for  the  term  of 
ten  years;  that  the  judgment  bond  given  in  pursuance  of  the  contract 
varied  from  the  latter  in  the  fact  that  it  provided  for  semiannual 
payment  of  interest  instead  of  an  annual  payment,  and  provided  for 
payment  of  principal  in  one  year  instead  of  ten  years;  that  the  defend- 
ant was  induced  to  sign  the  bond  by  false  representations  of  the  coun- 
sel who  had  prepared  it,  who  was  acting  for  both  parties;  that  plaintiff 
bad  refused  to  assign  the  leases  or  execute  a  new  lease  for  ten  years; 
and  that  the  contract  was  an  entire  one  inasmuch  as  the  leases  were 
to  be  used  in  connection  with  the  brewery  business. 

2.  In  such  a  case  it  is  proper  for  the  jury  to  take  into  consideration 
the  value  of  the  leases  and  deduct  such  amoimt  from  the  amount  of 
tbe  original  judgment. 

Evidence — Expert  evidence — lAqum  law — Breweries, 

3.  It  is  not  improper  for  a  trial  court  to  permit  witnesses  ^o  are 
**pcricnced  in  the  manufacture  and  sale  of  beer  to  estimate  the  value 
^  tbe  control  of  licensed  properties  as  adjuncts  or  auxiliaries  to  a 

brewery  plant. 
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Argued  March  1,  1910.  Appeal,  No.  26,  Jan.  T.,  1910, 
by  plaintiflf,  from  judgment  of  C.  P.  Berks  Co.,  Nov.  T., 
1907,  No.  1,  on  verdict  for  plaintiff  in  case  of  Katharine  B. 
Stocker  v.  August  Schneider.  Before  Fell,  C.  J.,  Brown, 
Mestrezat,  Potter  and  Stewart,  JJ.    Affirmed. 

Rule  to  open  judgment. 

Issue  to  determine  amoimt  due  on  judgm^it.  Before 
Endlich,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Suprooae 
Court. 

The  record  showed  the  following  verdict  and  judgment: 

October  12,  1908,  verdict  finding:  1.  As  to  the  first 
issue  that  the  amount  owing  as  principal  to  plaintiff  from 
defendant  is  $57,084.  2.  As  to  second  issue  that  the  debt 
is  payable  in  ten  years  from  the  date  of  the  bond  and 
mortgage.  3.  As  to  the  third  issue  that  interest  thereon 
is  payable  annually. 

January  3,  1910,  judgment  entered  on  verdict  finding: 
1.  As  to  the  first  issue  that  the  amoimt  owing  as  prin- 
cipal to  plaintiff  from  defendant  is  $57,084.  2.  As  to 
second  issue  that  the  debt  is  payable  in  ten  years  from 
the  date  of  the  bond  and  mortgage.  3.  As  to  the  third 
issue  that  interest  thereon  is  payable  annually. 

January  3,  1910,  ''And  now,  to  wit:  January  3,  1910, 
this  cause  came  on  to  be  heard  at  this  term  and  was 
argued  by  counsel  and  upon  consideration  thereof  it  is 
ordered,  adjudged  and  decreed  as  follows,  viz.:  that  the 
verdict  of  the  jury  be  approved  and  that  the  amount  ow- 
ing on  the  bond  and  warrant  and  mortgage  dated  April  6, 
1907,  given  by  the  defendant  to  the  plaintiff  is  $57,084, 
payable  in  ten  years  from  the  date  thereof  with  interest 
at  the  rate  of  five  per  cent  per  annum  payable  annually, 
that  the  execution  be  set  aside  and  that  the  plaintiff  pay 
the  costs.*' 

Plaintiff  appealed. 

Errors  assigned  were  (1)  in  making  absolute  rule   to 
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open  judgment;  (3-22)  various  rulings  on  evidence  and 
instructions. 

C.  H.  RtM,  with  him  J.  K.  Grant,  for  appellant. 

Isaac  Hiester,  with  him  WiUiam  Kerper  Stevens  and 
Garrett  B.  Stevens,  for  appellee. 

Opinion  by  Mr.  Justice  Stewart,  May  2,  1910: 
Plaintiff  and  defendant  entered  into  articles  of  agree- 
ment for  the  sale  by  the  former  to  the  latter  of  a  brewery 
plant  with  its  equipments,  and  a  dwelling  house,  in  the 
city  of  Reading.    Among  other  things  that  were  to  pass 
to  the  defendant  xmder  this  contract  of  sale,  was  the  land- 
lord's right  in  certain  leases  of  licensed  properties  in  the 
city  of  Reading  of  which  plaintiff  was  owner;  and  upon 
the  expiration  of  these  leases,  a  new  lease  of  all  the  prop- 
erties was  to  be  given  to  the  defendant  for  the  term  of 
ten  years  at  the  same  rental  provided  for  in  the  existing 
leases.    The  consideration  defendant  was  to  pay  for  all 
the  property  and  privileges  sold  was  $137,000;  of  which 
sum  $87,000  was  to  be  a  deferred  payment  to  be  secxired 
by  bond  and  mortgage  upon  the  premises.    The  transfer 
of  the  brewery  license  was  approved  by  the  coiul;  April  8, 
1907.     Immediately  thereupon  the  cash  payment  was 
made,  and  defendant  having  received  his  deed  for  the 
premises  gave  to  plaintiff  his  bond  and  mortgage  for  the 
deferred  payment.     The  leases  were  not  assigned;  nor 
was  the  lease  to  the  defendant  executed  or  deUvered. 
Sh[  months  thereafter  plaintiffs  caused  judgment  to  be 
entered  by  confession  on  the  bond;  and  claiming  default 
in  payment  of  interest  under  the  terms  of  the  bond,  pro- 
ceeded by  execution  to  enforce  collection  of  the  whole  debt. 
Thereupon  defendant  went  into  court  and  asked  that  execu- 
tion be  stayed  and  the  judgment  opened  for  purpose  of  de- 
fense, assigning  as  cause,  first,  that  he  executed  the  bond 
on  the  representations  of  the  counsel  who  had  prepared 
It,  and  who  was  acting  for  both  parties,  that  it  conformed 
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as  to  its  terms  in  all  respects  to  the  agreement;  that  un- 
der the  agreement  the  interest  was  to  be  payable  an- 
nually and  the  principal  debt  in  ten  years,  whereas  un- 
der the  bond  the  interest  is  to  be  paid  semiannually,  and 
the  principal  debt  in  one  year;  that  it  was  not  until  the 
execution  had  been  issued  that  he  learned  that  the  bond 
and  judgments  entered  thereon  did  not  correspond  in 
terms  with  the  stipulations  in  the  written  contract; 
second,  that  plaintiff  having  failed  and  refused  to  assign 
and  transfer  the  leases  for  the  licensed  properties,  and 
lease  to  defendant  the  same  properties  for  a  term  of  ten 
years  as  provided  in  the  contract,  there  had  been  a  fail- 
ure of  consideration  to  this  extent.  Upon  consideration 
of  the  evidence  taken  on  the  rule  granted  the  court  made 
the  rule  absolute  and  directed  an  issue  for  the  determina- 
tion of  these  questions,  (1)  how  much  is  owing  to  plain- 
tiff from  defendant?  (2)  whether  said  debt  is  payable  in 
ten  years,  or  in  one  from  the  date  of  the  bond  and  mort- 
gage? and  (3)  whether  interest  thereon  is  payable  an- 
nually or  semiannually?  The  finding  of  the  jiuy  abated 
from  the  judgment  $30,916,  on  accoxmt  of  plaintiff's  fail- 
iu*e  to  comply  with  the  contract  in  regard  to  the  leases, 
and  otherwise  reformed  the  judgment  to  accord  with  de- 
fendant's contention.  The  findings  being  approved  by 
the  court,  judgment  was  directed  in  accordance  there- 
with. We  have  two  appeals  to  consider:  the  first  being 
from  the  order  making  absolute  the  rule  to  open  the  judg- 
ment; the  second  from  the  order  approving  the  verdict 
and  directing  judgment  thereon.  As  to  the  first:  it  is  not 
open  to  question  that  if  the  facts  as  averred  in  the  de- 
fendant's application  be  taken  as  true,  it  would  be  most 
inequitable  to  exact  compliance  with  the  strict  letter  of 
the  bond.  If  defendant  was  induced  to  sign  the  bond  by 
false  representations  as  to  its  terms,  made  by  one  on 
whose  statements  he  would  have  a  right  to  rely,  he  would 
have  a  right  to  have  it  reformed  so  as  to  correspond  with 
the  true  understanding  of  the  parties.  If  the  leases  en- 
tered into  the  consideration  for  which  the  bond  was 
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given  and  they  were  wrongfully  withheld  from  hun,  he 
would  be  entitled  to  relief  pro  tanto.  The  reply  that  de- 
fendant could  have  his  action  at  law  to  recover  value  of 
the  leases  begs  the  question.  The  contract  was  entire. 
This  appears  not  only  from  the  contract  as  written,  but 
the  only  conclusion  derivable  from  the  evidence  sub- 
mitted is  that  the  purpose  was  to  take  all  the  property 
scheduled  in  the  contract,  or  none  of  it.  The  property 
was  treated  as  a  whole,  and  its  entirety  was  of  the  essence 
of  the  contract.  If  in  point  of  value  in  connection  with 
the  business  of  the  brewery  plant,  the  leases  bear  the 
proportion  to  the  whole  consideration  to  be  paid  by  the 
defendant,  which  the  jury  has  adjudged,  it  would  seem 
obvious  that  the  benefit  to  be  obtained  from  these  was 
a  most  important  inducement  to  the  piu*chase  of  the 
brewery  and  entered  essentially  into  the  contract.  On 
the  general  proposition  as  to  the  opening  of  the  judgment, 
it  became  simply  a  question  of  the  suflSciency  of  the  evi- 
dence to  support  the  averments.  There  is  but  one  rule 
by  which  the  suflSciency  of  evidence  is  to  be  adjudged. 
If  upon  the  evidence  submitted  the  facts  are  left  so  far 
disputable  that  a  verdict  rendered  thereon  for  the  de- 
fendant would  be  sustained,  then  its  sufficiency  for  the 
purpose  of  opening  the  judgment  is  established;  other- 
wise the  judgment  may  not  be  opened.  The  defendant 
testified  that  he  did  not  read  the  bond  before  signing  it; 
that  it  was  not  read  to  him;  that  the  coimsel  who  had 
prepared  it  assured  him  that  it  corresponded  in  terms 
with  the  stipulations  in  the  written  agreement;  and  that 
relying  upon  this  information  he  executed  it.  His  son, 
who  was  present  at  the  signing,  testified  in  corroboration. 
The  court  very  properly  considered  as  well  the  very 
'^^ked  variation  in  the  bond  from  the  terms  of  the  con- 
*^^t,  which,  without  any  consideration  whatever  there- 
for, gave  to  the  plaintiff  an  advantage  over  the  defendant 
which  the  ordinary  debtor  would  be  most  reluctant  to 
^^^^nder.  Under  the  contract  the  defendant  could  not 
oe  compelled  to  pay  the  principal  debt  for  ten  years,  and 
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he  was  to  have  the  privilege  of  paying  any  part  of  it 
within  that  time.  Under  the  bond  as  written,  he  was  re- 
quired to  pay  it  all  at  the  expiration  of  one  year.  The 
advantage  of  the  change  was  wholly  and  exclusively  with 
the  plaintiff,  and  all  the  disadvantage  wholly  and  exclu- 
sively with  the  defendant.  It  was  upon  such  evidence  afi 
this  that  the  court  directed  the  opening  of  the  judgment. 
A  mere  recital  of  it  is  sufficient  to  show  that  the  judicial 
discretion  was  properly  exercised. 

On  the  trial  of  the  issue,  the  same  testimony  touching 
the  variance  between  the  bond  and  the  contract  was  pre- 
sented on  part  of  defendant  and  prevailed  with  the  jury. 
Nothing  is  assigned  on  this  branch  of  the  case  except  the 
refusal  of  the  coml;  to  give  binding  instructions  for  the 
plaintiff.  We  have  expressed  the  opinion  that  it  was 
sufficient  to  support  the  verdict,  and  further  discussion  is 
not  required.  The  assignments  of  error,  with  this  single 
exception,  relate  to  rulings  of  the  court  in  connection 
with  the  defendant's  demand  for  a  reduction  of  the  judg- 
ment on  accoimt  of  failiu*e  to  transfer  the  leases  in  ac- 
cordance with  the  terms  of  the  contract.  It  was  plain- 
tiff's contention  (1)  that  the  defendant  had  voluntarily 
surrendered  all  claim  to  the  leases,  and  that  when  settle- 
ment was  made  April  8,  1907,  and  the  bond  and  mort- 
gage were  given,  it  was  xmderstood  that  the  leases  were 
to  be  accounted  of  no  value,  and  that  the  transaction 
was  then  and  there  closed.  On  the  other  hand,  the  de- 
fendant contended  that  the  transfer  of  the  leases  on  that 
day  was  impracticable  because  the  amounts  due  from  the 
several  payments  which  defendant  was  to  assume  had 
not  then  been  ascertained,  and  the  transfer  of  the  leases 
was  simply  postponed  until  these  amounts  could  be 
ascertained.  The  testimony  was  conflicting  throughout. 
But  here  again  it  was  a  question  of  fact,  and  a  finding  by 
the  jury  either  way  would  have  been  so  far  supported  by 
the  evidence  as  to  bring  it  within  established  rules  and 
principles.  This  is  our  conclusion  after  a  very  careful 
reading  of  the  evidence  and  full  consideration  of  the  ar- 
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gument  advanced  for  the  appellant.    The  assignments  of 
error  are  too  numerous  to  permit  separate  discussion  of 
each.   In  what  we  have  said  a  number  of  them  have  been 
disposed  of.     While  all  of  those  remaining  have  been 
given  consideration,  it  is  only  necessary  to  refer  specif- 
ically to  one  or  two.     On  behalf  of  plaintiff  instruction 
was  asked  to  the  effect  that  defendant  could  defaiilt 
nothing  from  the  judgment  on  accoimt  of  leases,  because 
he  had  not  shown  performance  of  his  own  covenant  with 
respect  to  them.     The  instruction  was  refused  on  the 
ground  that  the  points  assumed  facts  which  were  for 
the  jury's  determination.    Conceding  that  such  burden 
as  is  here  implied  rested  on  the  defendant,  whether  he 
met  it  by  showing  readiness  and  willingness  on  his  part 
to  perform,  depended  wholly  upon  whether  the  larger 
credit  was  to  be  given  defendant  and  his  witnesses  or  the 
plaintiff  and  hers.    This  again  was  for  the  jury.    Subse- 
quent to  the  date  of  the  contract  between  plaintiff  and 
defendant,  and  before  the  giving  of  the  bond,  plaintiff 
had  contracted  to  sell  to  one  Gelsdorf  one  of  the  licensed 
properties  which  she  owned.    It  was  contended  that  de- 
fendant's knowledge  of  these  facts  amoxmted  to  a  waiver 
of  his  right  to  a  lease  of  that  particular  property,  and  the 
court  was  asked  to  so  instruct  the  jury.    Hie  instruction 
was  properly  refused.    An  affirmance  of  the  points  sub- 
nutted  would  have  been  a  virtual  withdrawal  from  the 
jury  of  the  evidence  introduced  by  the  defendant  to 
show  that  while  he  had  knowledge  of  the  existence  of 
the  contract  for  the  sale  of  this  property,  he  had  been 
informed  by  Gelsdorf  that  he,  Gelsdorf,  did  not  intend 
to  complete   his   purchase,   that   he  would  forfeit  his 
contract  and  the  $500  he  had  paid  to  his  vendor,  and 
f^t  he,  the  defendant,  had  acted  in  this  belief  when  he 
executed  the  bond.    The  single  fact  of  knowledge  on 
P^  of  defendant,  in  view  of  the  other  evidence  in  the 
^^^^>   ^as  wholly  inadequate  to  support  the  conclusion 
^^ght  to  be  drawn.    Nor  did  the  fact  that  defendant 
failed  to  conununicate  to  plaintiff  the  information  he  had 
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received  from  Gelsdorf  as  to  the  latter's  purpose  to  for- 
feit his  contract,  furnish  ground  for  estoppel.  There  was 
no  relation  of  confidence  between  plaintiff  and  defendant; 
they  stood  in  no  other  relation  to  each  other  than  that 
of  vendor  and  vendee.  A  number  of  assignments  relate 
to  the  admission  of  evidence  touching  the  value  of  the 
untransferred  leases.  While  more  or  less  latitude  was 
allowed  in  this  connection,  we  cannot  say  that  it  exceeded 
proper  limits^  in  view  of  the  peculiarity  of  the  subject 
inquired  into.  The  question  presented  was  one  upon 
which  those  experienced  in  the  manufacture  and  sale  of 
beer  could  speak  most  inteUigently,  whether  their  tes- 
timony be  called  expert  or  otherwise.  Their  familiarity 
with  the  business  and  trade  enabled  them  to  estimate  the 
value  of  the  control  of  licensed  properties  as  adjuncts  or 
auxiliaries  to  a  brewery  plant,  in  a  way  that  others 
could  not.  All  who  testified  had  not  equal  opportimities 
of  judging;  but  this  is  always  the  case  when  such  in- 
quiries are  entered  upon.  It  was  for  the  jury  to  dis- 
criminate between  them  under  proper  instructions,  and 
these  were  given.  Upon  a  careful  review  of  the  whole 
case,  we  find  the  record  free  from  error. 

The  assignments  are  overruled;  both  appeals  are  dis- 
missed at  the  costs  of  the  appellant,  and  the  judgment  is 
affirmed. 


Converse  v.  Paret,  Appellant. 

Corporations — Stockholders — Double  liability. 

Under  the  laws  of  Minnesota  which  impose  a  liability  upon  stock- 
holders of  certain  classes  of  corporations  to  creditors  to  an  amount 
equal  to  the  par  value  of  their  stock,  the  liability  is  fixed  upon  the  per- 
sons whose  names  stand  on  the  stock  register  of  the  company  as  the 
owners  of  the  stock;  and  if  an  executor  permits  stock  to  be  registered 
in  his  own  name  without  indicating  in  any  way  on  the  register  of  the 
company  that  he  holds  the  stock  as  executor,  he  will  be  liable  indi- 
vidually for  assessments  levied  by  the  receiver  of  the  company  wh«i 
it  becomes  insolvent. 
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Argued  March  9,  1910.  Appeal,  No.  407,  Jan.  T., 
1909,  by  defendant,  from  judgment  of  C.  P.  Monroe  Co., 
Sept.  T.,  1907,  No.  23,  for  plaintiff  non  obstante  vere- 
dicto in  case  of  Theodore  R.  Converse,  Receiver  of  the 
Minnesota  Thresher  Manufacturing  Company,  v.  Carrie 
G.  Clark  Paret.  Before  Fell,  C.  J.,  Brown,  Elkin, 
Stewart  and  Mobchzisker,  JJ.    Affirmed. 

Assumpsit  to  recover  assessments  on  stock.  Before 
Staples,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  constitution  of  the  state  of  Minnesota,  adopted 
October  13,  1857,  sec.  3,  art.  X,  provides  as  follows: 

"Each  stockholder  in  any  corporation  (except  those 
organized  for  the  purpose  of  carrying  on  any  kind  of 
manufacturing  or  mechanical  business)  shall  be  liable 
to  the  amoxmt  of  stock  held  or  owned  by  him." 

And  the  laws  of  that  state,  inter  aUa,  further  provide 
as  follows: 

"Statutes  1849-1858  (280).  Sec.  XIII.  No  person 
holding  stock  in  such  corporation  as  executor,  adminis- 
trator, guardian  or  trustee,  and  no  person  holding  stock 
as  collateral  security,  shall  be  personally  subject  to  any 
liability  as  stockholder  of  such  corporation,  but  the  per- 
son pledging  such  stock  shall  be  considered  as  holding 
the  same,  and  shall  be  liable  as  a  stockholder  accord- 
ingly, and  the  estates  and  fimds  in  the  hands  of  such  ex- 
ecutor, administrator,  guardian  or  trustee,  shall  be  liable 
in  like  manner  as  the  testate  or  intestate  would  have  been 
if  he  had  been  living,  or  the  ward  or  person  interested 
m  such  trust  fund  would  have  been,  if  he  had  been  com- 
petent to  act,  and  held  the  same  stock  in  his  own  name. 

"Statutes  1891.  Sec.  3133.  Same— Not  personally 
liable — Persons  holding  stock  in  a  corporation  as  execu- 
tors, administrators,  guardians  or  trustees  shall  not  be 
personally  subject  to  any  UabiUties  as  stockholders;  but 
the  estates  and  funds  in  their  hands  shall  be  liable  in  Uke 
manner  and  to  the  same  extent  as  the  testator,  intestate, 
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ward  or  person  interested  in  the  trust  fxind  would  be, 
if  they  were  respectively  living  and  competent  to  act, 
and  held  the  stock  in  their  own  names. 

"Statutes  1894.  3418.  Executors,  etc.,  may  vote  as 
stockholders — An  executor,  administrator,  guardian  or 
trustee  shall  represent  the  shares  or  stock  in  his  hands  at 
all  meetings  of  the  corporation,  and  may  vote  as  a  stock- 
holder. 

"3419.  Executors,  etc.,  not  to  be  personally  liable — 
Persons  holding  stock  in  a  corporation  as  executors,  ad- 
ministrators, guardians  or  trustees  shall  not  be  personally 
subject  to  any  liabilities  as  stockholders;  but  the  estates 
and  funds  in  their  hands  shall  be  liable  in  like  manner 
and  to  the  same  extent  as  the  testator,  intestate,  ward  or 
person  interested  in  the  trust  fund  would  be,  if  they  were 
respectively  living  and  competent  to  act,  and  held  the 
stock  in  their  own  names. 

"Revised  Laws,  1905.  2881.  Executors,  etc.,  may 
vote— Not  personally  liable — Every  executor,  adminis- 
trator, guardian,  or  trustee  shall  represent  the  shares  of 
stock  in  his  hands,  for  all  purposes,  at  all  meetings  of  the 
corporation,  but  while  acting  in  good  faith  shall  not  be 
personally  liable;  but  the  estates  and  fimds  in  his  hands 
shall  be  liable  in  like  manner  and  to  the  same  extent  as 
the  beneficiary  or  other  represented  party  or  interest 
would  be  if  competent  to  act  and  holding  the  stock  in 
their  own  names,  respectively." 

At  the  trial  the  jury  returned  a  verdict  in  favor  of  the 
defendant.  Subsequently,  the  facts  being  imdisputed, 
the  court  entered  judgment  for  plaintiff  for  $2,000  non 
obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  plaintiff 
non  obstante  veredicto. 

F.  B.  HolmeSy  for  appellant. — The  statute  recognizes 
the  justice  of  making  a  discrimination  between  those  who 
hold  stock  in  their  own  right,  and  those  who  hold  it 
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merely  in  a  representative  capacity,  or  as  trustees  or  by 
way  of  collateral  security:  Biu*gess  v.  Seligman,  107  U.  S. 
20;  May  v.  Genesee  County  Savings  Bank,  120  Mich. 
330  (79  N.  W.  Repr.  630);  Colonial  Trust  Co.  v.  McMU- 
Ian,  188  Mo.  547  (87  S.  W.  Repr.  933);  Cook  v.  Car- 
penter,  212  Pa.  177. 

WiUon  A.  Erdman,  with  him  George  H.  Buder,  for  ap- 
peUee. — Defendant  by  accepting  certificates  of  stock 
made  out  to  her  in  her  own  name,  and  by  permitting  the 
stock  to  stand  on  the  books  of  the  Thresher  company,  is 
estopped  to  deny  her  ownership  of  such  stock  as  against 
the  creditors  of  the  corporation:  Dunn  v.  State  Bimk  of 
Minneapolis,  59  Minn.  221  (61  N.  W.  Repr.  27) ;  Harper  v. 
CaiToU,  66  Mum.  487  (69  N.  W.  Repr.  610-1069);  State 
V.  Bank  of  New  England,  70  Minn.  398  (73  N.  W.  Repr. 
153);  Marshall,  Field  A  Co.  v.  Evans,  Johnson,  Sloan  A 
Co.,  118  N.  W.  Repr.  (Mum.)  55. 

The  Minnesota  statute  exempting  executors  and  others 
who  hold  stock  in  a  fiduciary  capacity  from  personal 
liability  as  stockholders  does  not  extend  to  the  case  where 
an  executor  holds  stock  in  his  own  name:  Markell  v.  Ray, 
75  Minn.  138  (77  N.  W.  Repr.  788);  Adams  v.  Clark,  85 
Pac.  Repr.  (Colo.)  642;  Davis  v.  First  Baptist  Society, 
44  Conn.  582;  Sherwood  v.  Illinois  Trust  &  Savings  Bank, 
195  Dl.  112  (62  N.  E.  Repr.  835). 

Opinion  by  Mr.  Justice  Stewart,  May  2,  1910: 

James  B.  Clark,  a  citizen  of  the  state  of  Connecticut, 

.  died  in  August,  1894.    By  his  last  will  he  appointed  his 

wife,  the  defendant  in  this  action,  executrix,  and  gave  her 

the  fiill  use  and  control  of  his  entire  estate  xmtil  his  only 

son  should  arrive  at  the  age  of  twenty-one  years,  at  which 

period  the  will  directed  that  whatever  estate  then  re- 

niained  shoiild  be  divided  equally  between  widow  and 

8on.   At  the  time  of  his  death  Clark  was  the  owner  of 

forty  shares  of  the  capital  stock  of  the  Northwestern 

Manufacturing  &  Car  Company,  a  corporation  organ- 
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ized  iinder  the  laws  of  the  state  of  Minnesota.  In  1884, 
the  Thresher  Manufacturing  Company,  also  a  Minnesota 
corporation,  acquired  the  assets  of  the  Manufactiuing  and 
Car  company  and  substituted  its  own  stock  for  that  of 
the  former.  The  defendant,  as  executrix  of  the  will  of 
Clark,  surrendered  the  certificates  of  stock  that  were  in 
her  husband's  name,  and  received  in  exchange  certificates 
for  forty  shares  in  the  Thresher  company  in  her  own 
name,  Carrie  G.  Clark.  She  had  given  no  directions  as  to 
the  transfer,  but  the  stock  so  issued  to  her  was  carried  on 
the  stock  ledger  and  also  upon  the  stub  of  the  certificate 
book  as  the  stock  of  Carrie  G.  Clark.  The  promoters  of 
the  new  company  organized  a  voting  trust,  and  in  De- 
cember, 1887,  the  defendant  deUvered  to  the  trustees  the 
certificates  that  had  been  issued  to  her  in  her  own  name, 
signing  at  the  same  time  an  agreement  in  which  she 
averred  that  she  individually  was  the  owner  of  the  stock, 
and  receiving  in  exchange  a  trustees'  receipt  which  re- 
cited that  the  stock  was  held  by  them  for  Carrie  G. 
Clark.  Upon  surrender  of  the  trustees'  certificate  in 
1894,  a  certificate  for  forty  shares  of  the  capital  stock  in 
her  then  name,  Carrie  G.  Clark  Paret,  was  issued  and 
receipted  for  by  her.  Once  in  1886,  and  again  in  1897,  de- 
fendant voted  by  proxy  the  stock  standing  in  her  name. 
In  1901,  at  the  suit  of  a  creditor  the  Minnesota  Thresher 
Company  was  adjudged  insolvent,  and  the  plaintiff  in 
this  action  was  appointed  receiver.  Under  the  laws  of 
Minnesota  stockholders  in  corporations  such  as  this  are 
held  liable  to  the  amount  of  their  stock  at  its  par  value. 
The  courts  directed  two  assessments  on  the  capital  stock 
of  the  company,  one  in  1902,  of  thirty-six  per  cent,  and 
one  in  1907,  of  sixty-four  per  cent.  At  these  dates  the 
defendant's  home  was  in  Monroe  county  in  this  state. 
Action  was  there  brought  against  her  for  the  recovery  of 
these  assessments.  The  defense  set  up  was  that  the  de- 
fendant was  not  the  beneficial  owner  of  the  stock,  but 
that  the  samp  belonged  to  the  estate  of  her  deceased 
husband;  that  the  stock  had  not  been  issued  in  her  name 
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at  her  direction;  that  she  continued  to  hold  it  in  her  n^me 
because  unadvised  that  such  fact  indicated  ipj^yidiial 
ownership  on  her  part;  that  she  had  no  Imowle^ge  of 
how  it  was  registered  on  the  books  of  the  corporation; 
that  she  never  asserted  ownership  over  it;  that  as  execu- 
trix of  her  husband's  will  she  had  fully  accounted  for 
it,~8ubsequent,  however,  to  the  insolvency  of  the  cor- 
poration— ^and  had  transferred  it  to  her  son  who  was  a 
legatee  under  the  will.  On  the  trial  of  the  case  defend- 
ant testified  very  fully  in  support  of  these  averments  con- 
tained in  the  affidavit  of  defense,  and  nothing  was  oflFered 
by  way  of  contradiction.  It  was  submitted  to  the  jury 
to  determine  the  question  of  ownership  of  the  stock; 
and  it  was  further  submitted  to  them — unnecessarily, 
since  there  were  no  facts  in  dispute — to  determine  whether 
defendant  was  estopped  from  claiming  that  she  was  not 
the  owner  of  the  stock  by  reason  of  anjrthing  she  had 
done  or  failed  to  do  in  connection  with  the  certificate 
which  had  been  issued  to  her.  Whether  an  estoppel  re- 
sults from  established  facts,  is  a  question  for  the  deter- 
mination of  the  court:  Lewis  v.  Carstairs,  5  W.  ife  S.  205. 
On  both  issues  the  finding  was  for  the  defendant.  A  mo- 
tion for  judgment  non  obstante  followed.  The  court,  in 
a  lengthy  opinion  filed,  sustained  the  motion  and  di- 
rected judgment  to  be  entered  for  the  plaintiff,  on  the 
ground  that  under  the  statutes  of  Minnesota  as  construed 
by  the  highest  judicial  tribunal  of  that  state,  '*the  lia- 
bility of  a  person  to  assessment  on  stock  in  an  insolvent 
corporation,  is  fixed  by  the  names  in  which  the  stock 
stands  on  the  stock  register  of  the  corporation  when  it 
ceases  to  be  a  going  concern,  irrespective  of  who  is  the 
real  or  absolute  owner  thereof,  subject,  of  course,  to  the 
knowledge  of  the  person  sought  to  be  charged  of  how  the 
certificates  are  actually  issued,  or  to  acts  which  make 
the  person  a  party  to  its  appearing  on  the  stock  register." 
It  is  conceded  that  as  a  general  statement  of  the  law  of 
Minnesota  governing  the  liabihty  of  stockholders  of  in- 
solvent corporations  this  is  correct;  but  the  applicability 
Vol.  ccxxvui— 11 
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of  the  general  rule  to  cases  such  as  that  under  present 
consideration  is  denied.  Section  XIII  of  the  general 
statutes  of  Minnesota,  1849-1858,  reads  as  follows:  "No 
person  holding  stock  in  such  corporation  as  executor, 
administrator,  guardian  or  trustee,  and  no  person  hold- 
ing stock  as  collateral  seciuity,  shall  be  personally  sub- 
ject to  any  Uabihty  as  a  stockholder  of  such  corporation, 
but  the  person  pledging  such  stock  shall  be  considered  as 
holding  the  same,  and  shall  be  Uable  as  a  stockholder  ac- 
cordingly, and  the  estates  and  funds  in  the  hands  of  such 
executor,  administrator,  guardian  or  trustee,  shall  be 
Uable  in  like  manner  as  the  testate  or  intestate  would 
have  been  if  he  had  been  Uving,  or  the  ward  or  person 
interested  in  such  trust  funds  would  have  been  if  he  had 
been  competent  to  act  and  held  the  same  stock  in  his 
own  name."  In  repeated  decisions  the  Supreme  Court 
of  the  state  has  held  that  the  exemption  from  Uability 
allowed  by  this  statute,  when  the  stock  is  held  as  col- 
lateral security,  extends  only  to  cases  where  the  fact  of 
such  collateral  holding  appears  on  the  stock  register. 
Of  the  cases  cited  by  the  learned  trial  judge  we  need  only 
refer  to  Dimn  v.  State  Bank,  59  Minn.  221;  Harper  v. 
Carroll,  66  Minn.  487;  Marshall,  Field  &  Co.  v.  Evans, 
118  N.  W.  Repr.  55.  That  no  case  has  been  found  where 
an  executor  has  been  held  liable  individually  for  an  assess- 
ment on  stock  belonging  to  an  estate  in  his  hands,  but 
which  was  registered  in  his  own  name,  is  without  sig- 
nificance; it  means  nothing  more  than  that  no  case  in- 
volving such  fact  has  yet  arisen.  The  conclusion  is  irre- 
sistible that  the  construction  placed  on  the  statute,  with 
respect  to  the  rights  of  those  holding  stock  as  collateral 
security,  must  necessarily  be  the  same  with  respect  to 
the  rights  of  one  holding  as  executor,  guardian  or  trustee. 
It  is  impossible  to  find  any  distinction  between  them  in 
the  statute,  and  no  reason  can  be  suggested  why  they 
should  be  distinguished.  The  learned  trial  judge  was 
entirely  correct  in  accepting  it  as  the  settled  law  of  Minne- 
sota, upon  the  authorities  cited,  that  the  exemption  al- 
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lowed  by  the  statute  can  be  claimed  only  when  the  reg- 
istry of  the  stock  discloses  that  it  is  held  by  the  party  to 
whom  the  certificate  had  been  issued,  not  as  owner,  but 
as  pledgee  or  trustee.    A  like  statute  with  this,  in  the  state 
of  Missoxui,  has  received  similar  judicial  construction 
there,  a  fact  unimportant  except  that  the  construction 
placed  on  the  statute  by  the  Missouri  court  met  with 
disapproval  and  dissent  in   the   supreme  court  of  the 
United  States.    The  reference  is  to  the  case  of  Burgess  v. 
Seligman,  107  U.  S.  20.    There  the  circuit  court  had  sus- 
tained the  right  of  a  party  registered  as  the  holder  of 
stock  to  show  that  in  point  of  fact  it  was  held  as  col- 
lateral security.    On  appeal  the  United  States  supreme 
court  aflSrmed   the   circuit   court,   notwithstanding  the 
supreme  court  of   Missoiui   had   meanwhile  decided  in 
several  cases  that  the  registry  as  it  stood  was  conclusive 
against  the  party,  the  supreme  court  of  the  United  States 
asserting  its  right  to  disregard  these  decisions  and  its 
unwillingness  to  be  bound  by  them.    The  basis  of  this 
aflBrmance  was  that  when  the  circuit  court  rendered  its 
decision  in  the  case,  the  question  raised  had  not  then 
been  adjudicated  by  the  Missoim  supreme  court,  and 
the  former  coMri  having  adopted  its  own  interpretation 
of  the  law  applicable  to  the  case,  as  it  had  a  ri^t  to  do, 
such  interpretation  was  not  to  be  disturbed  because  of 
the  fact  that  a  different  interpretation  had  been  adopted 
by  the  state  court  after  the  right  had  accrued  to  the  cir- 
cuit court.    True,  the  case  holds,  that  a  construction  of 
the  statute  which  would  give  the  holder  of  the  stock  the 
ri^t  of  exemption  from  liabihty,  when  it  is  shown  that 
notwithstanding  the  registry  of  it  in  his  own  name  he 
holds  it  as  collateral,  is  supported  by  the  better  reason, 
«*jd   refers  approvingly  to  decisions  in  Maryland  and 
./^w  York  where  similar  statutes  have  been  so  construed; 
pUt  the  court  makes  it  very  clear  that  its  decision,  though 
contrary  to  that  of  the  Missoiui  supreme  coiul-,  is  not 
an  attempt  to  overrule  or  set  aside  the  latter  except  as  a 
controlling  authority  in  the  particular  case  then  under 
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consideration.  The  opinion  proceeds,  "Since  the  ordi- 
nary administration  of  the  law  is  carried  on  by  the  state 
courts  it  necessarily  happens  that  by  the  course  of  their 
decisions  certain  rules  are  established  which  become  rules 
of  property  and  action  in  the  state,  and  have  all  the  effect 
of  law,  and  which  it  would  be  wrong  to  disturb.  This  is 
especially  true  with  regard  to  the  law  of  real  estate 
and  the  construction  of  state  constitutions  and  statutes. 
Such  established  rules  are  always  regarded  by  the  fed- 
eral co\u*ts,  no  less  than  by  the  state  courts  themselves, 
as  authoritative  declarations  of  what  the  law  is.  But 
where  the  law  has  not  been  thus  settled,  it  is  the  right 
and  duty  of  the  federal  courts  to  exercise  their  own  judg- 
ments; as  they  also  always  do  in  reference  to  the  doctrine 
of  commercial  law  and  general  jurisprudence.  So  when 
contracts  and  transactions  have  been  entered  into,  and 
rights  have  accrued  thereon  under  a  partiqular  state  of 
the  decisions,  or  when  there  has  been  no  decision,  of  the 
state  tribunals,  the  federal  courts  properly  claim  the 
right  to  adopt  their  own  interpretation  of  the  law  appli- 
cable to  the  case,  although  a  different  interpretation  may 
be  adopted  by  the  state  courts  after  such  rights  have  ac- 
crued. But  even  in  such  cases,  for  the  sake  of  harmony 
and  to  avoid  confusion,  the  federal  courts  will  lean 
towards  an  agreement  of  views  with  the  state  courts  if 
the  question  seems  to  them  balanced  with  doubt."  As 
thus  explained  the  case  of  Burgess  v.  Seligman,  107  U.  S. 
20,  is  not  an  authority  governing  in  the  present  issue. 
It  is  enough  to  know  that  the  Minnesota  courts  have  re- 
peatedly since  the  decision  in  Burgess  v.  Seligman  (1882), 
reasserted  their  adherence  to  the  construction  they 
originally  gave  this  state  statute,  notably  in  Harper  v. 
Carroll,  supra,  decided  in  1896.  The  suggestion  that  the 
Minnesota  cases  holding  a  pledgee  liable  where  the  r^- 
istry  discloses  nothing  inconsistent  with  his  ownership  of 
the  stock,  rest  on  the  fact  that  when  rendered  there  was 
no  statute  in  existence  exempting  pledgees  from  liability, 
is  simply  an  imsupported  suggestion,  and  nothing  more. 
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If  the  statute  which  we  have  above  quoted  was  ever 
either  wholly  or  in  part  repealed,  so  far  as  it  relates  to 
holders  of  stock  as  collateral,  it  was  for  the  appellant  to 
show  the  fact.  In  Marshall,  Field  &  Co.  v.  Evans,  118 
N.  W.  Repr.  55,  decided  in  1908,  there  is  a  clear  recog- 
nition of  the  existence  of  the  statute.  It  is  there  said 
"It  is  well  settled  that  one  for  whom  corporate  stock  has 
been  transferred  in  pledge,  or  in  trust,  or  as  collateral 
security  for  money  loaned,  but  who  appears  in  the  books 
of  the  corporation  as  the  general  owner  thereof,  is  liable 
as  a  stockholder  for  the  debts  of  the  corporation."  The 
language  here  used  is  significant  not  only  with  respect  to 
the  existence  of  the  statute,  but  it  connects  trustees  with 
pledgees  in  such  a  way  as  to  leave  no  doubt  that  the  con- 
struction given  the  statute  applies  equally  to  both. 

Aside  from  these  controlling  considerations  we  see 
no  equity  in  the  defense  here  attempted  on  the  facts  as 
established.  That  question,  however,  need  not  be  dis- 
cussed. It  is  sufficient  that  under  the  laws  of  Minnesota 
the  defendant  is  estopped  from  asserting  ownership  of 
the  stock  in  anyone  but  herself.  The  judgment  is  af- 
finned. 


Thorp  V.  Boudwin,  Appellant. 

N^Ugence — Actions — Parties — Fall  of  building — Evidence — Opinion 
^Building  inspector — Landlord  and  tenant. 

1-  Where  a  person  is  injured  by  the  collapse  of  a  building,  and  it  is 
doubtful  whether  the  owner  or  the  tenant  is  liable  for  the  negligent 
act  ^ch  caused  the  accident,  the  party  injured  may  sue  each  party, 
^ut  if  he  recovers  judgment  against  both,  he  can  claim  only  one  satis- 
Mon.  In  a  suit  against  the  tenant  the  latter  may  show  that  he  was 
without  fault,  and  that  the  negligence  of  the  owner  was  the  cause  of 
the  accident.  Thus  he  may  show  that  the  building  condenmed  was 
unsafe  before  he  occupied  it,  that  it  had  been  improperly  repaired,  and 
that  the  owner  had  notice  of  its  defective  condition. 

2.  In  such  a  case  where  the  tenant  is  charged  with  overloading  the 
floors  and  thus  causing  the  accident,  he  may  show  that  at  the  time 
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of  the  occiirrence  the  floors  were  only  loaded  in  the  usual  way,  and  that 
there  was  no  unusual  loading  on  that  date  to  cause  the  accident. 

3.  In  an  action  by  an  employee's  wife  against  the  employer  to  recover 
damages  for  the  death  of  her  husband  caused  by  the  collapse  of  a 
building  leased  by  the  defendant,  the  case  is  for  the  jury  where  the 
plaintiff  charges  that  the  accident  was  caused  by  the  overloading  of 
the  floors  of  the  building,  and  produces  one  witness  who  testifies  that 
he  was  a  city  building  inspector,  that  he  was  familiar  with  the  building 
for  several  years,  that  prior  to  the  occupancy  by  the  defendant  he 
condemned  it  and  required  repairs  to  be  made;  and  that  inmiediately 
after  the  accident  he  had  examined  every  part  of  the  building,  and 
judging  from  the  broken  joists  and  other  conditions  was  of  the  opinion 
that  overloading  caused  the  collapse,  although  he  did  not  know  as  a 
fact  that  the  floors  had  been  overloaded. 

Argued  March  22,  1910.  Appeal,  No.  395,  Jan.  T., 
1909,  by  defendant,  from  judgment  of  C.  P.  No.  5,  Phila. 
Co.,  Sept.  T.,  1906,  No.  2,702,  on  verdict  for  plaintiflf  in 
case  of  Amelia  R.  Thorp  v.  Howard  Boudwin.  Before 
Fell,  C.  J.,  Mestrezat,  Potter,  Elkin  and  Mosch- 
ZI8KER,  JJ.    Reversed. 

Trespass  to  recover  damages  for  death  of  plaintiff's 
husband.     Before  Ralston,  J. 

At  the  trial  the  defendant  produced  a  number  of  wit- 
nesses to  show  the  faulty  construction  of  the  building 
prior  to  the  tenant's  occupancy  and  its  condemnation  by 
the  city  authorities.    These  offers  were  overruled.  [2-6] 

The  court  also  overruled  an  offer  of  the  record  of  the 
suit  of  Amelia  R.  Thorp  against  the  owner  of  the  build- 
ing. [7] 

Defendant  presented  these  points: 

2.  If  the  jury  find  that  the  owner  leased  the  premises 
to  the  defendant  as  a  slate  mantel  factory,  and  did  not 
post  a  notice  according  to  sec.  26  of  the  act  of  assembly  of 
June  8,  1893,  as  to  the  floor  capacity  of  the  said  building, 
and  the  defendant,  in  ignorance  of  its  capacity,  over- 
crowded the  same,  their  verdict  must  be  for  the  defend- 
ant.   Answer:  Refused.  [8] 

6.  Under  all  the  evidence  their  verdict  should  be  for 
the  defendant.    Answer:  Refused.  [9] 
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The  court  charged  in  part  as  follows: 

[Takmg  then  for  granted  that  this  building  would  sus- 
tain seventy  pounds  to  the  square  foot,  in  the  point  of 
view  of  Mr.  Boudwin,  had  he  any  right  to  use  that  build- 
ing where  greater  weight  would  be  put  upon  the  building 
than  would  ordinarily  be  put  upon  the  floors  of  a  dwelling? 

In  your  judgment,  should  a  man  in  the  ordinary  coiu'se 
of  affairs,  a  man  engaged  in  that  sort  of  business,  know 
what  the  capacity  of  the  floors  ought  to  be?  Should  a 
man  take  an  ordinary  dwelling  and  load  the  floors  up 
with  heavy  stones  without  making  any  inquiry  as  to  the 
bearing  capacity  of  the  floor? 

If  you  find  that  it  was  Mr.  Boudwin's  duty  to  make 
some  inquiry,  some  investigation  of  this  building,  so  as  to 
ascertain  whether  the  floors  were  capable  of  sustaining 
the  extra  weight  which  he  proposed  to  put  upon  them  in 
his  business,  then  you  might  find  that  he  was  negligent 
in  not  making  such  an  investigation.  Before,  however, 
the  plaintiff  can  recover  you  must  also  find  from  the  tes- 
timony that  the  overloading  of  these  floors  was  what  caused 
them  to  fall  and  carry  the  front  wall  with  them.]  [10] 

Verdict  and  judgment  for  plaintiff  for  $3,000.  Defend- 
ant appealed. 

Errors  assigned  were  (1)  in  admitting  the  evidence  of 
the  building  inspector  called  by  plaintiff;  (2-7)  various 
rulings  on  evidence,  quoting  the  bill  of  exceptions; 
(8-10)  above  instructions,  quoting  them. 

Henry  H.  Farley,  with  him  E.  P.  Gallagher^  for  appel- 
lant.— ^The  case  is  on  all  fours  with  the  case  of  Martin  v. 
McKenna,  176  Pa.  306. 

The  plaintiff  failed  to  prove: 

1.  The  alleged  overloading. 

2.  That  if  the  same  was  overloaded,  the  defendant 
did  it  negligently  or  knowingly. 

3.  That  the  building  was  unsafe  for  the  purposes  for 
which  it  was  used. 


Digitized  by 


Google 


168  THORP  V.  BOUDWIN,  AppeUant. 

Arguments.  [228  Pa. 

4.  That  if  the  building  was  unsafe  for  the  purposes 
for  which  it  was  used,  the  defendant  had  notice  of  it: 
Bradbury  v.  Coal  Co.,  157  Pa.  231;  Huey  v.  Gahlenbeck, 
121  Pa.  238;  Reese  v.  Clark,  146  Pa.  465;  Philadelphia  A 
Reading  R.  R.  Co.  v.  Schertle,  97  Pa.  450;  Alexander  v. 
Water  Co.,  201  Pa.  252;  Stringert  v.  Ross  Township, 
179  Pa.  614. 

The  cause  of  the  accident  was  the  question  to  be  de- 
termined by  the  jiuy,  and  as  the  case  was  not  an  intri- 
cate, extraordinary  or  unusual  case,  there  was  no  justi- 
fication for  the  admission  of  Mr.  Mylertz's  testimony: 
Shaw  V.  Boom  Co.,  125  Pa.  324. 

The  doctrine  which  is  laid  down  in  the  cases  of  joint 
tort  feasors,  that  there  can  be  two  judgments,  but  one 
recovery,  does  not  apply  in  the  case  at  bar:  Becker  v. 
Philadelphia,  217  Pa.  344. 

William  J.  Smyth,  for  appellee. — It  was  established  by 
the  evidence  that  the  building  was  of  dwelling-house  con- 
struction, and  unfitted  to  be  used  as  a  slate  factory,  and 
when  the  owner  leased  the  building  for  such  a  purpose 
without  taking  the  precautions  to  comply  with  the  law 
looking  to  the  safety  of  those  who  might  be  employed 
therein,  he  created  a  legal  nuisance,  by  which  he  became 
Uable  for  injuries  or  damage  resulting  therefrom:  Grod- 
ley  V.  Hagerty,  20  Pa.  387;  Carson  v.  Godley,  26  Pa.  Ill ; 
Knauss  v.  Brua,  107  Pa.  85;  Fow  v.  Roberts,  108  Pa.  489; 
Brown  v.  White,  202  Pa.  297. 

Employers  must  provide  a  safe  place  in  which  their 
employees  may  work:  Finnerty  v.  Bmnham,  206  Pa. 
305;  LiUie  v.  Am.  Car  &  Foundry  Co.,  209  Pa.  161; 
Schiglizzo  v.  Dimn,  211  Pa.  253;  New  v.  Milligan,  27  Pa. 
Superior  Ct.  516. 

The  character  of  the  building  itself,  of  light  dwelling- 
house  construction,  was  sufficient  to  warn  both  the  owner 
and  the  tenant  of  the  danger  of  loading  it  with  heavy  ma- 
terial: McKenna  v.  Gas  Co.,  198  Pa.  31;  Toole  v.  Del., 
Lack.  &  West.  R.  R.  Co.,  27  Pa.  Superior  Ct.  576. 
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It  is  a  principle  of  law,  requiring  no  extended  discus- 
sion, that  all  parties  who  contribute  by  their  n^ligence 
to  an  injury  are  answerable  in  damages,  and  the  suits 
may  be  brought  separately  or  jointly:  Fox  v.  Northern 
Liberties,  3  W.  &  S.  103;  McKenna  v.  Gas  C!o.,  198  Pa. 
31;  Toole  v.  Del.,  Lack.  &  Western  R.  R.  Co.,  27  Pia. 
Superior  Ct.  576;  Seither  v.  Traction  Co.,  125  Pa.  397. 

Opinion  by  Mr.  Justice  Elkin,  May  2,  1910: 
We  have  concluded  the  judgment  in  this  ca^se  must  be 
reversed  and  our  only  doubt  is  whether  the  reversal 
should  be  with  or  without  a  venire.  The  husband  of  ap- 
pellee was  killed  by  the  falling  of  the  front  wall  and  part 
of  the  floors  of  a  building  occupied  by  appellant  as  a 
date  mantel  and  imitation  tile  factory.  The  deceased 
husband  was  an  employee  of  appellant  and  was  engaged 
in  the  performance  of  duties  for  which  he  was  employed 
when  the  building  without  warning  collapsed  and  the 
fatal  injuries  resulted.  Appellant  occupied  the  building 
as  tenant  under  a  lease  in  writing  designating  the  pur- 
pose for  which  it  was  to  be  used.  It  was  used  for  the 
purpose  stated  and  there  is  no  evidence  except  that  of 
the  expert  who  examined  the  premises  immediately  after 
the  accident  to  show  that  the  use  made  of  the  building 
was  an  improper  one,  or  that  it  was  not  suited  to  the  use 
for  which  it  was  rented.  The  n^ligence  charged  is  that 
appellant  failed  to  provide  and  maintain  a  safe  place  to 
work,  and  that  he  n^ligently  and  carelessly  permitted 
the  walls,  joists  and  floors  to  be  and  remain  in  an  unsafe 
condition  and  the  floors  to  be  overweighted.  No  evi- 
dence was  introduced  to  show  that  the  joists  and  floors 
were  not  in  good  condition  at  the  time  and  before  the 
happening  of  the  accident,  or  that  the  place  was  unsafe 
'^  any  respect.  The  negligence  charged  in  these  respects 
must  be  considered  out  of  the  case  so  far  as  the  record 
liow  stands.  The  single  charge  of  negligence  remaining 
is  that  the  floors  were  overweighted,  and  this  was  the 
0%  question  pressed  at  the  trial.    We  agree  with  the 
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contention  that  the  overloading  of  the  floors  under  the 
circumstances  of  this  case  might  properly  be  left  to  the 
jury  in  order  to  determine  whether  the  accident  was  due 
to  this  cause.  But  the  overloading,  if  it  be  a  fact,  must 
be  established  by  testimony  like  any  other  substantive 
fact,  else  there  is  nothing  to  submit  to  the  jury.  The 
only  witness  produced  to  sustain  this  allegation  was  an 
expert  engineer  of  construction  who  had  served  as  a 
building  inspector  for  the  city,  and  as  such  was  familiar 
with  the  building  in  question.  He  went  upon  the  prem- 
ises soon  after  the  accident,  made  observation  of  the  con- 
ditions as  he  then  saw  them,  and  testified  that  in  his 
opinion  the  accident  was  caused  by  overloading  the 
floors.  He  did  not  know  as  a  fact  that  the  floors  were 
overloaded,  or  indeed  to  what  extent  they  were  loaded, 
but  judging  from  the  broken  joists  and  other  conditions 
found  on  the  premises  he  gave  it  as  his  opinion  that  over- 
loading caused  the  collapse.  It  is  a  close  case  on  the 
vital  question  whether  the  opinion  of  this  expert  alone, 
based  upon  what  he  saw  after  the  accident,  was  suffi- 
cient to  carry  it  to  the  jmy.  We  have  concluded,  how- 
ever, in  view  of  the  fact  that  as  building  inspector  he  was 
familiar  with  the  building  for  several  years;  that  prior  to 
the  occupancy  by  appellant,  as  tenant  he  had  condenmed 
it  and  required  repairs  to  be  made;  that  inunediately 
after  the  accident  he  had  examined  every  part  of  the 
collapsed  building  and  found  slate  slabs  estimated  to 
weigh  175  pounds  per  cubic  foot  on  some  of  the  floors  and 
considerable  quantities  of  slate  stored  in  every  part  of 
the  building  as  well  as  piled  on  the  ground  among  the 
debris;  that  these  facts  and  the  opinion  of  the  expert 
based  upon  them  warrant  a  submission  to  the  jury  on 
the  question  of  overloading.  But  it  must  not  be  over- 
looked, that  all  of  these  facts  might  be  true,  and  yet  the 
direct  cause  of  the  accident  be  the  falling  of  the  front 
wall  of  the  building  by  reason  of  defective  construction. 
Someone  seems  to  have  been  at  fault,  and  the  important 
question  to  all  concerned  is  whether  it  was  the  owner  of 
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the  premises  or  the  tenant  who  occupied  them.  This  de- 
pends upon  what  caused  the  coUapse  of  the  building. 
Was  it  occasioned  by  the  tenant  overloading  the  floors 
or  did  it  result  from  the  faulty  construction  and  repair 
of  the  walls  by  the  owner?  Separate  suits  were  brought, 
one  against  the  owner  and  the  other  against  the  tenant. 
The  plaintiff  was  clearly  within  her  legal  rights  in  thus 
instituting  two  suits  on  the  theory  that  either  the  tenant 
or  the  owner  was  answerable  in  damages  for  the  trespass 
committed,  and  since  the  liability  of  one  or  the  other 
depended  upon  the  facts  which  were  in  dispute,  the  only 
safe  course  to  follow  was  to  sue  each  party  before  the 
statute  of  limitations  became  a  bar  to  either  suit.  While 
it  is  possible  that  a  judgment  may  be  recovered  against 
the  defendant  in  each  suit,  the  plaintiff  can  only  claim 
one  satisfaction:  Seither  v.  Traction  Co.,  125  Pa.  397. 
At  this  point  and  for  these  reasons  it  will  avoid  repetition 
to  state  that  the  seventh  assignment  of  error  is  without 
merit. 

The  question  to  be  determined  is  who  is  responsible 
for  the  injmies  for  which  damages  are  claimed.  Was  the 
fault  that  of  the  owner  or  tenant?  In  such  a  controversy 
the  tenant  clearly  has  the  right  to  introduce  testimony 
tending  to  show  that  he  was  without  fault  and  that  the 
negligence  of  the  owner  was  the  cause  of  the  accident. 
In  this  respect  the  learned  trial  judge  erred  in  refusing 
to  allow  several  offers  of  testimony.  It  was  competent 
for  appellant  to  show  that  the  building  had  been  con- 
demned as  being  imsafe  before  its  occupancy  by  him; 
that  it  had  been  improperly  repaired  by  the  owner;  that 
the  walls  had  not  been  properly  bonded;  that  the  owner 
had  notice  of  these  defective  conditions  at  the  time  re- 
pairs were  made;  and  that  as  a  result  of  the  defective 
construction  of  the  walls  the  building  collapsed.  The 
defense  was  twofold,  first,  that  the  floors  were  not  over- 
loaded, and  second,  that  the  collapse  of  the  building  was 
caused  by  defective  walls.  Appellant  was  entitled  to  the 
full  benefit  of  both  branches  of  his  defense;  and  as  we 
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read  the  record  this  was  denied  him.  It  was  competent 
to  show  whose  duty  it  was  to  post  the  notices,  and  we 
see  no  reason  why  the  inspector  who  had  to  ei^orce  the 
law  might  not  testify  as  to  the  rule  or  custom  in  posting 
notices,  but  we  do  not  hold  this  to  be  reversible  error 
because  the  fact  could  be  proven  by  offering  the  act  of 
assembly  in  evidence.  It  was  clearly  competent  for  ap- 
pellant to  show  that  the  repairs  to  the  walls  had  not  been 
properly  made  when  required  and  that  the  owner  had 
notice  of  the  unsafe  alterations  he  proposed  to  make, 
and  that  these  conditions  remained  to  the  time  of  the 
accident.  Items  of  testimony  tending  to  show  these 
facts  should  have  been  admitted. 

Also,  it  was  competent  for  appellant  to  show  that  at 
the  time  of  the  accident  the  floors  were  only  loaded  in  the 
usual  way  and  that  there  was  no  unusual  loading  on  that 
day  to  cause  the  accident.  For  these  reasons  we  think 
the  third,  fourth,  fifth  and  sixth  assignments  of  error 
must  be  sustained,  as  also  must  the  tenth  but  for  a  dif- 
ferent reason.  The  first,  seventh,  eighth  and  ninth  as- 
signments are  overruled. 

We  do  not  find  in  the  record  any  evidence  to  warrant 
the  instruction  complained  of  in  the  tenth  assignment. 
There  is  no  evidence  to  show  how  much  weight  was  on 
any  floor,  nor  that  it  was  the  duty  of  the  tenant  to  make 
an  inspection  for  the  purpose  of  ascertaining  the  carry- 
ing capacity  of  the  floors  and  walls  in  his  business.  The 
difficulty  with  this  case  is,  and  it  applies  to  both  sides, 
there  is  too  much  theory  and  not  enough  facts.  This 
case  is  not  necessarily  ruled  by  McKenna  v.  Paper  Co., 
176  Pa.  306;  but  when  it  is  again  tried  substantive  facts 
should  be  proved  as  a  foundation  upon  which  to  base  the 
assumptions,  theories  and  distinctions  relied  on  to  sus- 
tain or  defeat  a  recovery. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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Beck  V.  Germantown  Cricket  Club,  Appellant. 

Negligence — Defective  sidewalk — Notice — Evidence, 

In  an  action  against  an  owner  of  property  fronting  on  a  public  high- 

^ay,  to  recover  damages  for  personal  injuries,  sustained  by  the  plain- 

iiSTs  foot  sinking  into  a  hole  in  the  board  sidewalk,  it  is  error  to  submit 

thB  case  to  the  jury  where  there  is  no  evidence  whatever  to  show  that 

^e  iiole  was  in  existence  at  any  time  prior  to  the  accident,  or  that  the 

'^o&rci  by  reason  of  weakness  or  decay,  gave  way  at  the  time  under  the 

^^Sft^t;  of  the  plaintiff.   The  principle  d  res  ipsa  loquitur  does  not  apply 

to  sucli  a  case. 

Ax-gued  March  22,  1910.  Appeal,  No.  3,  Jan.  T.,  1910, 
W  defendant,  from  judgment  of  C.  P.  No.  2,  Phila.  Co., 
Jime  T.,  1906,  No.  4,910,  on  verdict  for  plaintiffs  in  ca^ 
of  Aj^exander  Beck  and  Mary  Beck,  his  wife,  v.  Gennan- 
to^vim  Cricket  Club.  Before  Fell,  C.  J.,  Mestrezat, 
Pc>mjR,  Elkin  and  Moschzisker,  JJ.    Reversed. 

Ti*espass  to  recover  damages  for  personal  injuries, 
^^ore  Sulzberger,  P.  J. 

T^e  facts  are  stated  in  the  opinion  of  the  Supreme 
Coui-t. 

Verdict  for  wife  for  $2,250,  and  for  the  husband  for 
•lOO.    Defendant  appealed. 

^rror  assigned  was  in  refusing  binding  instructions  for 
defendant. 

Henry  P.  Brown,  with  him  George  Wharton  Pepper  and 

^^Vard  Henry,  for  appeUant. — There  was  no  evidence 

*^t  the  hole  in  the  boardwalk  had  been  there  at  any 

^^xnent  of  time  prior  to  the  accident,  and  the  defendant 

^^  no  notice  of  the  defect:  Lindstrom  v.  Pennsylvania 

Co.,  212  Pa.  391. 

The  depression  testified  to  by  the  defendant's  witnesses 
^as  not  such  a  dangerous  defect  as  to  convict  the  de- 
fendant of  neghgence:  Morris  v.  Philadelphia,  196  Pa. 
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372;  Lohr  v.  Philipsburg  Boro.,  165  Pa.  109;  Beck  v. 
Germantown  Cricket  Club,  37  Pa.  Superior  Ct.  621. 

Edmund  RandaU,  with  him  M.  J.  McEnery  and  James  A. 
Flaherty,  for  appellees.— The  case  was  for  the  jury:  Lind- 
strom  V.  Penna.  Co.,  212  Pa.  391;  Fisher  v.  Ruch,  12 
Pa.  Superior  Ct.  240;  Mmtzer  v.  Hogg,  192  Pa.  137; 
Lohr  V.  Phihpsburg  Boro.,  165  Pa.  109;  Duncan  v.  Phil- 
adelphia, 173  Pa.  550. 

Opinion  by  Mr.  Justice  Potter,  May  2,  1910: 
The  defendant  here,  was  charged  with  negligence  in 
failing  to  keep  a  board  sidewalk  in  front  of  its  premises 
in  a  reasonably  safe  condition  for  pubUc  use.  Mary 
Beck,  the  plaintiff,  testified  that  at  half  past  eight  o'clock 
on  the  evening  of  May  10,  1906,  while  walking  on  Man- 
heim  street,  in  front  of  defendant's  property,  her  foot 
went  into  a  hole  in  the  sidewalk,  and  she  was  thrown 
down.  There  was  no  evidence  that  the  hole  was  in  ex- 
istence at  any  time  prior  to  the  accident.  Nor  did  the 
testimony  show  that  the  board  by  reason  of  weakness  or 
decay,  gave  way  at  the  time  under  the  weight  of  the 
plaintiff.  Whether  the  board  had  been  broken  ten  min- 
utes or  an  hour  prior  to  the  accident  did  not  appear. 
Mrs.  Beck  testified  that  the  hole  into  which  she  stepped 
was  located  near  the  grand  stand  gate,  or  Wissahickon 
avenue  entrance.  Officer  Bailey  testified  that  upon  the 
day  after  the  accident,  he  saw  an  employee  of  the  de- 
fendant naiUng  down  a  board  in  the  sidewalk  at  a  point 
near  Morris  street,  some  500  feet  away  from  the  Wissa- 
hickon avenue  entrance.  But  this  was  obviously  not 
at  the  place  where  Mrs.  Beck  fell.  None  of  the  wit- 
nesses testified  to  seeing  a  hole  in  the  sidewalk  at  the 
place  where  plaintiff  fell,  before  the  accident  occurred. 
If  the  sidewalk  was  in  an  unsafe  condition,  and  this  con- 
dition was  known,  or  was  such  as  under  the  circumstances 
ought  to  have  been  known,  to  the  owner  or  occupant  of 
the  premises,  the  latter  would  be  answerable  in  damages 
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for  any  injury  resulting  from  lack  of  proper  inspection 
and  repair.  But  it  could  not  be  expected  that  the  repair 
would  be  made  instantly.  Some  reasonable  time  to  dis- 
cover the  break  and  make  it  whole,  must  be  allowed. 
In  so  far  as  the  evidence  in  this  case  goes,  the  break 
might  have  been  caused  by  some  animal,  a  horse  or  a 
cow,  stepping  upon  the  board,  or  by  the  dropping  of 
some  heavy  weight  upon  it  shortly  before  the  plaintiff 
reached  the  spot.  The  cause  and  manner  of  the  break, 
and  the  length  of  time  it  had  existed  before  the  accident, 
were  purely  matters  of  conjecture. 

Counsel  for  plaintiff  seemed  to  be  of  the  impression, 
and  have  argued,  that  the  circumstances  of  the  accident 
made  out  a  prima  facie  case,  without  direct  proof  of 
actionable  negligence.  They  would  apply  the  principle 
of  res  ipsa  loquitur.  But  this  is  not  a  case  for  the  proper 
application  of  that  doctrine.  The  sidewalk  in  which 
the  board  broke  was  not  something  in  the  exclusive  use 
and  control  of  the  defendant,  so  that  it  might  fairly  be 
presumed  to  have  knowledge  of  the  cause  of  the  break 
which  would  not  be  open  to  others.  The  sidewalk  was 
part  of  the  highway,  for  the  use  of  the  public,  and  sub- 
ject to  all  the  contingencies  of  that  use.  It  was  liable  to 
be  broken  in  any  one  of  many  ways,  without  the  knowl- 
edge of  defendant.  The  duty  imposed  upon  the  defend- 
ant was  only  that  of  proper  inspection  and  reasonable 
repair.  What  evidence  is  there  in  this  case,  of  any  fail- 
ure to  properly  discharge  that  duty?  None  that  we  can 
discover;  and  upon  the  contrary,  the  undisputed  evi- 
dence upon  the  part  of  the  defendant  shows  that  the 
carpenter  employed  by  it  for  that  purpose,  examined  the 
whole  sidewalk  two  days  before  the  accident,  and  put 
it  all  in  repair.  We  are  of  the  opinion  that  the  circum- 
stances attending  the  accident  in  this  case  were  not  in 
themselves  suflScient  evidence  to  show  that  the  accident 
arose  from  want  of  care  upon  the  part  of  the  defendant. 

In  the  absence  of  proof  of  the  existence  of  the  break 
in  the  sidewalk  prior  to  the  happening  of  the  accident,  or 


Digitized  by 


Google 


176  BECK  V.  GERMANTOWN  CRICKET  CLUB,  Appellant. 
Opinion  of  the  CouH.  [228  Pa. 

of  the  breaking  of  the  board  by  reason  of  its  being  de- 
cayed, we  find  nothing  in  the  case  to  justify  an  inference 
that  the  defendant  was  guilty  of  negligence. 

The  judgment  is  reversed,  and  is  here  entered  for  the 
defendant. 


Davies  v.  Philadelphia  Rapid  Transit  Company, 
Appellant. 

Negligence — Trial — Charge — Inadequacy  of  charge — Preponderance 
of  testimony — Number  of  wUnesees, 

In  an  accident  case  against  a  street  railway  company  where  the 
plaintiff  alone  testifies  that  the  car  had  stopped  before  she  attempted 
to  alight,  and  eight  credible  and  disinterested  witnesses  directly  con- 
tradict her,  it  is  reversible  error  for  the  trial  judge  in  his  charge  to 
minimise  the  advantage  which  the  defendant  had  by  reason  of  ihe 
marked  numerical  preponderance  of  the  witnesses  in  its  favor,  and  to 
fail  to  instruct  the  jury  as  to  the  difference  between  interested  and 
disinterested  testimony,  and  caution  them  to  have  regard  thereto  in 
weighing  the  conflicting  testimony,  although  no  particular  request 
was  made  for  such  instructions. 

Argued  March  24,  1910.  Appeal,  No.  71,  Jan.  T., 
1910,  by  defendant,  from  judgment  of  C.  P.  No.  3,  Phila. 
Co.,  Jime  T.,  1906,  No.  2,324,  on  verdict  for  plaintiflf  in 
case  of  Eleanor  Davies  v.  Philadelphia  Rapid  Transit 
Company.  Before  Brown,  Mbstrezat,  Potter,  Elkin 
and  MoscHZiSKER,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Davis,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  for  plaintiflf  for  $2,500,  upon  which  judgment 
was  entered  for  $2,000,  all  above  that  amount  having 
been  remitted. 

Error  assigned  was  that  the  charge  was  inadequate. 

Thomas  Learning,  with  him  Wm.  M.  Stewart ^  Jr.,  for 
appellant. — The    charge    was    inadequate:    Hodder     v. 
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Rapid  Transit  Co.,  217  Pa.  110;  lingle  v.  Ry.  Co.,  214 
Pa,  500;  Clark  v.  Traction  Co.,  210  Pa.  636. 

Francis  M.  McAdama,  with  him  WiUard  E.  Barcus 
and  Joseph  P.  Rogers,  for  appellee. — ^The  charge  was  suffi- 
cient: Fitzpatrick  v.  Traction  Co.,  206  Pa.  335;  Stroud 
V.  Smith,  194  Pa.  502;  Bailey  v.  Presbyterian  Board, 
200  Pa.  406;  Schmidt  v.  McGiU,  120  Pa.  405;  Braun- 
schweiger  v.  Waits,  179  Pa.  47. 

Opinion  by  Mr.  Justice  Potter,  May  2,  1910: 
Counsel  for  appellant  in  this  case  complain  of  the  in- 
adequacy of  the  charge  of  the  court.  They  allege  that 
the  case  for  the  plaintiff  rested  upon  her  own  imcorrob- 
orated  testimony,  and  that  she  was  contradicted  by  her 
own  affidavit  made  shortly  after  the  occurrence  of  the 
accident,  and  was  also  contradicted  as  to  the  essential 
facts  of  the  case  by  the  testimony  of  eight  eyewitnesses. 
Under  these  circumstances  counsel  contend  that  it  was 
the  duty  of  the  trial  judge  to  explain  clearly  to  the  jury 
the  diflference  between  interested  and  disinterested  tes- 
timony, as  it  was  offered  in  connection  with  this  case, 
and  that  the  jury  should  have  been  cautioned  as  to  their 
duty  in  weighing  the  evidence. 

The  issue  was  a  very  narrow  one.  It  was,  whether  the 
car  was  started  as  the  plaintiff  was  alighting,  or  whether 
she  stepped  off  before  the  car  came  to  a  stop.  Only  one 
witness,  and  that  the  plaintiff  herself,  testified  that  the 
car  was  at  rest  before  she  attempted  to  aUght.  Eight 
eyewitnesses  of  the  accident  testified  directly  to  the 
contrary,  stating  that  the  plaintiff  attempted  to  get  off 
while  the  car  was  yet  in  motion.  The  credibility  of  the 
^tnesses  for  the  defendant  was  imimpeached,  and  with 
eight  of  them  testifying  in  positive  contradiction  of  the 
plaintiff's  imsupported  statement,  the  evidence  gave  the 
defendant  a  marked  advantage  to  which  it  was  properly 
entitled  under  the  rules,  and  which  should  not  have  been 
iiiininiized  to  its  disadvantage  in  the  charge  of  the  court. 
Vol.  ccxxviii — 12 
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Where  the  testhnony  of  so  many  credible  witnesses  is 
in  direct  contradiction  of  that  of  a  single  witness,  the 
probabilities  are  strongly  in  favor  of  the  evidence  of  the 
larger  number.  Where  witnesses  are  equally  intelligent 
and  equally  truthful  and  free  from  bias,  and  have  equal 
opportxmities  for  knowledge  of  the  facts  to  which  they 
testify,  the  many  are  less  likely  to  be  mistaken  than  the 
few.  In  a  coniBict  of  evidence,  mere  number  is  not  in 
itself  controlling,  but  it  certainly  is  entitled  to  great  con- 
sideration, and  should  control  unless  there  be  special 
reason  to  credit  the  evidence  of  the  smaller  number. 
We  think  the  result  of  the  instructions  of  the  learned 
trial  judge  to  the  jiuy  was  to  unduly  minimize  the  effect 
of  the  marked  numerical  preponderance  of  the  witnesses 
who  testified  for  the  defendant.  He  said:  *'True  it  is 
that  in  this  case  the  defendant  called  many  more  wit- 
nesses than  the  plaintiff.  The  weight  of  the  evidence  in 
a  case  is  not  to  be  determined  by  the  number  of  wit- 
nesses called  on  either  side.  The  weight  of  the  evidence 
is  to  be  determined  by  the  character  of  the  evidence." 
The  statement  was  true,  in  so  far  as  it  went;  but,  in  the 
same  connection,  the  court  should  have  called  the  atten- 
tion of  the  jury  to  the  probabiUty  that  the  plaintiff,  by 
reason  of  the  fact  and  character  of  the  accident,  was  not 
in  so  favorable  a  position  to  note  and  remember  just 
what  occurred  as  onlookers  would  be;  and  also  the  fact 
of  plaintiff's  pecuniary  interest  in  the  result.  It  is  most 
obvious  that  the  weight  of  the  evidence  inclined  very 
strongly  against  the  plaintiff.  The  knowledge,  recollec- 
tion and  veracity  of  eight  credible  witnesses,  seven  of 
them  without  the  least  pecuniary  interest  in  the  result 
of  the  suit,  stood  opposed  to  her.  The  probabilities  were 
so  overwhelmingly  in  favor  of  the  truth  of  the  statements 
of  the  eight  witnesses,  as  to  the  one  simple  fact  in  con- 
troversy, that  the  court  should  have  cautioned  the  jury 
strongly  against  an  arbitrary  or  capricious  disregard  of 
the  weight  of  the  evidence.  It  is  true  that  as  a  general 
rule,  mere  neglect  or  omission  to  charge  in  a  particular 
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way,  is  not  error,  in  the  absence  of  a  particular  request 
for  such  instructions.  But  an  exception  to  this  rule  is 
thus  stated  in  2  Pepper  &  Lewis's  Digest,  2714:  "When 
a  case  turns  on  certain  testimony,  which  is  conflicting, 
it  is  error  for  the  court  not  to  call  the  jury's  attention  to 
the  conflict,  and  the  nature  of  the  testimony,  and  to  ex- 
plain and  set  forth  the  weight  to  be  given  to  that  kind 
of  testimony,  or  to  fail  to  explain  adequately  the  relative 
value  of  the  testimony  of  the  different  parties."  This 
statement  as  applied  to  cases  where  plaintiff's  testimony 
is  contradicted  by  disinterested  witnesses  is  sustained 
by  our  decisions  in  Herstine  v.  Lehigh  Valley  R.  R.  Co., 
151  Pa.  244,  and  Holden  v.  Penna.  R.  R.  Co.,  169  Pa.  1. 
In  this  case  it  was  said  (p.  16):  "The  testimony  of  the 
plaintiff  was  most  profoimdly  affected  by  his  personal 
interest  in  the  result.  The  very  fate  of  his  cause  de- 
pended upon  his  individual  testimony,  and  as  his  claim 
for  damages  was  very  large,  and  the  costs  and  expenses 
of  the  trial  were  necessarily  considerable,  it  is  not  pos- 
sible to  conceive  of  a  case  in  which  the  effect  of  a  heavy 
pecuniary  interest  in  the  result  could  exercise  a  more 
powerful  influence  upon  the  mind  of  the  witness  than 
this.  As  the  review  of  the  evidence  shows,  he  stood  en- 
tirely alone,  not  a  soHtary  witness  corroborated  him  in 
the  least  degree  in  this  vital  feature  of  his  case,  and  of 
this  fact  he,  being  the  plaintiff,  was  necessarily  aware. 
We  think  the  learned  court  below,  in  these  circumstances, 
should  have  carefully  explained  to  the  jury  the  differ- 
ence between  interested  and  disinterested  testimony,  and 
should  have  specially  cautioned  them  as  to  their  duty  in 
weighing  and  deciding  upon  a  conflict  of  testimony  in 
such  a  case.  Nothing  of  this  kind  was  done  and  we  think 
the  charge  was  not  adequate  in  that  regard."  So  in 
Fmeburg  v.  Railway  Co.,  182  Pa.  97,  it  was  held,  as  set 
forth  in  the  syllabus,  that,  '4n  an  accident  case,  where 
the  testimony  of  the  only  witness  who  testifies  to  acts 
of  defendant's  negUgence  is  contradicted  by  his  own 
statements,  by  every  other  witness  in  the  case,  and  by 
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all  the  circumstances  surrounding  the  accident,  it  is  re- 
verrible  error  for  the  court  to  neglect  to  call  the  attention 
of  the  jury  to  the  pertinent  facts  affecting  the  credibility 
of  the  witness  and  the  contradictions  of  his  testimony." 

In  Hodder  v.  Rapid  Transit  Co.,  217  Pa.  110,  where 
the  facts  closely  resembled  the  present  case,  and  where 
the  testimony  of  the  plaintiff  was  directly  contradicted 
by  the  conductor,  motorman  and  four  passengers,  all 
of  whom  had  equal  opportunity  with  the  plaintiff  to 
know  the  actual  facts,  it  was  held  that  it  was  reversible 
error  to  minimize  the  effect  of  the  numerical  preponder- 
ance of  the  witnesses  for  the  defendant.  In  the  present 
case,  we  feel  that  the  instructions  of  the  trial  judge 
tended  imduly  to  minimize  the  legitimate  advantage  to 
which  the  defendant  was  entitled  by  reason  of  the  marked 
numerical  preponderance  of  credible  witnesses  in  its 
favor.  Because  of  this,  and  for  the  further  reason  that 
the  charge  was  inadequate  under  the  circumstances,  in 
faiUng  to  instruct  the  jiuy  as  to  the  difference  between 
interested  and  disinterested  testimony,  and  in  caution- 
ing them  to  have  regard  thereto  in  weighing  the  conflict- 
ing testimony,  the  judfmcnt  is  reversed  with  a  venire 
facias  de  novo. 


Dulaney  &  Wharton  v.  Philadelphia  &  Reading 
Railway  Company,  Appellant. 

Carriers — Common  carriers — Railroad — Agency  for  soliciting  freight — 
Negligence  of  agent — BiU  of  lading, 

1.  Where  a  number  of  connecting  railroads  enter  into  an  arrange- 
ment by  which  they  employ  agents  at  different  points  to  solicit  freight, 
and  one  of  such  agents  issues  a  bill  of  lading  without  the  initial  carrier 
ever  having  received  the  goods,  and  knowing  that  it  was  to  accompany 
a  draft  on  the  consignees,  and  the  latter  pay  the  draft,  but  never  re- 
ceive the  goods,  the  consignees  may  recover  the  amount  which  they 
paid  on  the  draft  from  the  terminal  carrier,  inasmuch  as  apart  from 
the  question  of  partnership,  there  was  a  joint  liability  on  the  part  of  all 
the  railroad  companies  on  whose  behalf  the  bill  of  lading  was  issued. 
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2.  In  such  a  case  it  is  immaterial  whether  the  biU  of  lading  was 
negotiable  or  not. 

Argued  March  24,  1910.  Appeal,  No.  62,  Jan.  T., 
1910,  by  defendant,  from  judgment  of  C.  P.  No.  1,  Phila. 
Co.,  Sept.  T.,  1904,  No.  3,655,  on  verdict  for  plaintiflF  in 
case  of  Dulaney  &  Wharton  v.  Philadelphia  &  Reading 
Railway  Company.  Before  Brown,  Mestrezat,  Pot- 
ter, Elkin  and  Moschzisker,  JJ.    Afiirmed. 

Assumpsit  for  a  loss  resulting  from  the  payment  of  a 
draft  accompanying  a  bill  of  lading  issued  without  de- 
livery of  goods  to  the  initial  carrier.    Before  Magill,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Verdict  and  judment  for  plaintiff  for  $2,860.  Defend- 
ant appealed. 

Errors  assigned  were  various  instructions. 

Albert  B.  Weimer,  with  him  Theodore  W.  Reath,  for  ap- 
pellant.— The  contract  evidenced  by  the  bill  of  lading 
was  an  Illinois  contract  and  under  the  law  of  Illinois  the 
defense  that  the  goods  were  not  received  by  the  carrier  is 
^  good  defense:  Lake  Shore  &  Michigan  Southern  Ry. 
Co-  V.  National  Live  Stock  Bank  of  Chicago,  178  111. 
506  (53  N.  E.  Repr.  326). 

The  plaintiffs  caused  their  own  loss  by  volimtarily  and 
"^properly  paying  a  draft  upon  a  straight  bill  of  lading, 
which  ^as  not  negotiable  or  quasi  negotiable. 
^  connecting  carrier  cannot  be  charged  by  proof  that 
"®  goods  never  reached  destination  nor  caii  connecting 
^^^''^^rs  be  sued  jointly  upon  a  several  bill  of  lading. 
^^  partnership  was  shown  and  the  jury  should  have 
^^  so  mstructed:  St  Louis  Ins.  Co.  v.  R.  R.  Co.,  104 
U-  8-  146. 

,'^iam  A.  Carr,  with  him  W.  Horace  Hepburn  and 
^'wriey   i^   Krauss^  for  appellees. — Whether  viewed  as  a 
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partnership  between  the  defendants,  or  as  the  employ- 
ment of  a  jomt  agent  in  the  carrying  on  and  conduct- 
ing of  a  business  under  the  name  of  the  Hoosac  Tunnel 
Fast  Freight  Line,  the  defendants,  and  each  and  every 
of  them  are  jointly  liable  to  the  plaintiifs  for  the  loss 
which  they  sustained  by  reason  of  the  acts  of  the  def^d- 
ant:  Block  v.  Fitchburg  Railroad  Co.,  139  Mass.  308 
(1  N.  E.  Repr.  348);  White  Livestock  Com.  Co.  v.  R.  R. 
Co.,  87  Mo.  App.  330;  Cinn.,  Hamilton  &  Dayton  R.  R. 
Co.  et  al.  V.  Spratt,  2  Duvall,  4;  Kansas  City  S.  Ry.  Co. 
V.  Embrey,  90  S.  W.  Repr.  15;  Bostwick  v.  Champion 
et  al.,  11  Wend.  571;  Hutchinson  on  Carriers,  p.  283, 
sees.  263-264. 

The  receipt  in  a  bill  of  lading  is  an  assertion  on  the 
part  of  the  defendant  that  it  has  the  goods,  and  is  there- 
fore the  equivalent  of  a  direct  representation  to  the  plam- 
tiff  that  the  goods  had  been  deUvered  to  the  carrier  on  his 
account:  Brooke  v.  New  York,  Lake  Erie  &  Western  R  R 
Co.,  108  Pa.  529. 

An  examination  of  the  Illinois  cases,  shows  that  the 
law  of  Illinois  is  in  favor  of  the  contention  of  the  plain- 
tiffs in  this  case:  Northern  Transportation  Co.  v.  Mc- 
Clary,  66  111.  233;  St.  Louis  &  Iron  Mountain  R.  R.  Co.  v. 
Lamed,  103  111.  293;  Tibbits  &  Son  v.  Rock  Island  & 
Peoria  Ry.  Co.,  49  111.  App.  567. 

Opinion  by  Mr.  Justice  Moschziskbr,  May  2,  1910: 
The  defendant  company  was  a  member  of  the  Hoosac 
Tunnel  Fast  Freight  Line,  which  was  an  association  of  a 
number  of  railroads  for  the  purpose  of  securing  and  ex- 
peditiously handling  freight  within  a  certain  territory. 
The  line  did  not  own  or  operate  cars  of  its  own,  the  freight 
being  handled  by  and  in  the'  equipment  of  the  roads  over 
which  it  passed.  The  so-called  association  was  little 
more  than  a  name  used  to  designate  a  mutual  agreement 
or  arrangement  by  which  a  number  of  connecting  rail- 
roads formed  a  continuous  freight  line  and  emplc^ed 
common  agents  or  managers  at  different  points.    All  of 
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the  companies  in  the  association  contributed  to  the  pay- 
ment of  the  salaries  of  these  common  representatives 
according  to  an  equitable  system  of  apportionment  es- 
timated on  the  monthly  receipts  from  the  freight  carried 
over  the  respective  roads  under  bills  of  lading  issued  by 
such  agents.  The  plaintiffs  in  the  course  of  their  busi- 
ness had  been  for  some  years  in  the  habit  of  purchasing 
produce  from  one  Frank  E.  Roberts,  a  commission  broker 
in  Chicago,  Illinois;  the  goods  purchased  being  shipped 
by  him  to  them,  and  payments  made  through  drafts 
issued  by  the  former  upon  the  latter,  attached  to  bills  of 
lading,  and  paid  through  banks  in  Philadelphia.  On 
October  3,  1904,  the  plaintiffs  received  notice  that  a  draft 
of  this  character  had  been  presented  at  their  bank.  They 
accepted  and  paid  the  draft  for  $2,200,  and  received  a 
bill  of  lading  issued  by  the  Hoosac  Tunnel  Fast  Freight 
Line  acknowledging  the  receipt  from  Roberts  of  400  cases 
of  eggs,  to  be  carried  from  Chicago  to  Philadelphia  and 
delivered  to  the  plaintiffs  as  consignees.  The  goods  were 
not  delivered,  and  the  plaintiffs  brought  action  against 
the  freight  line,  assuming  it  to  be  a  corporation.  It  being 
duly  shown  that  the  defendant  named  was  not  a  corpo- 
ration, the  record  was  amended  and  all  of  the  railroads 
composing  the  association  were  brought  in  as  defendants; 
but  service  was  only  obtained  upon  the  Philadelphia 
&  Reading  Railway  Company,  and  the  suit  proceeded  to 
trial  against  that  defendant  alone. 

At  the  trial  of  the  cause  there  was  practically  no  con- 
test as  to  the  facts;  those  which  we  have  enumerated 
were  proved;  and  it  was  further  shown  that  the  bill  of 
lading  was  in  the  usual  form  issued  by  the  Hoosac  Tunnel 
Fast  Freight  Line,  and  there  was  nothing  on  its  face  to 
indicate  that  the  freight  line  was  not  a  subsisting  legal 
entity,  or  to  show  the  railroads  associated  under  that 
name.  When  the  bill  went  out,  the  agent  of  the  freight 
line  had  knowledge  that  it  was  to  be  used  to  accompany  a 
draft  upon  the  plaintiffs,  and  it  issued  before  he  secured 
possession  of  the  eggs.    Roberts  gave  the  agent  a  written 
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order  for  the  car  containing  the  eggs,  which  had  not  then 
arrived  in  Chicago,  and  relying  upon  that  order  the  agent 
delivered  the  bill  to  Roberts.  Later  on  he  called  upon 
the  agent  and  told  him  that  he  had  received  information 
from  the  plaintiffs  that  had  changed  his'mind  about  the 
shipping  of  the  car  to  them;  that  he  had  already  put  the 
bill  of  lading  with  a  draft  attached  in  bank,  but  that  he 
would  seciu^  its  return.  He  thereupon  gave  the  agent 
an  order  consigning  to  another  party  the  car  which  was 
to  have  gone  to  the  plaintiffs.  In  order  to  protect  the 
interests  he  represented,  the  agent  secured  from  Roberts 
what  he  calls  a  bond  of  indemnity,  and  then  attempted  to 
divert  the  car  from  the  plaintiffs  to  someone  else;  but 
the  eggs  were  stopped  in  transit  before  this  was  accom- 
plished, and  they  never  came  into  the  possession  of  the 
agent,  the  freight  Une,  or  any  of  its  railroads.  The  agent 
took  no  precaution  to  notify  the  plaintiffs  of  the  circum- 
stances or  that  the  draft  should  not  be  honored. 

The  plaintiffs  claimed  as  damages  the  amount  of  the 
draft  with  interest  from  the  date  of  its  payment,  and  the 
jury  rendered  a  verdict  accordingly.  The  defendant  has 
appealed,  and  contends:  That  the  Philadelphia  &  Read- 
ing Railway  Company  was  not  bound  by  the  acts  of  the 
agent  who  issued  the  bill  of  lading;  that  it  was  not  liable 
under  the  bill  because  the  plaintiffs  failed  to  prove  that 
it  had  received  the  goods;  that  it  was  not  liable  because 
the  physical  goods  were  never  dehvered  to  or  came  into 
the  possession  of  any  initial  carrier  of  the  freight  line; 
that  connecting  carriers  cannot  be  charged  by  proof  that 
the  goods  did  not  reach  their  destination;  that  the  plain- 
tiffs caused  their  own  loss  by  voluntarily  and  improj>erly 
paying  a  draft  upon  a  straight  bill  of  lading;  and  that  the 
jury  should  have  been  instructed  that  no  partnership 
had  been  made  out  between  the  members  of  the  asso- 
ciation. 

After  outlining  the  evidence  showing  the  facts  substan- 
tially as  we  have  stated  them,  the  trial  judge  said  to  the 
jxuy:  ''The  facts  as  presented,  not  being  denied,  entitle 
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the  plaintiffs  to  a  verdict  for  $2,200  with  interest  from 

the  dsLte  of  the  payment  of  the  draft.    That  is  to  say,  if 

you  sixall  find  the  facts  to  be  as  they  have  been  stated  to 

you  by  the  plaintiffs'  testimony,  that  the  ....  agent 

placed   this  bill  of  lading  in  the  hands  of  Roberts,  allow- 

^g  hixn  to  use  it  as  evidence  of  the  fact  that  he  had 

^Pl>ecl  over  the  railroad  lines,  through  this  agency,  a 

w  load  of  eggs;  and  Roberts  then  used  the  bill  of  lading 

for  tlie  purpose  of  collecting  the  amount  represented  by 

the  draft,  $2,200 — ^in  that  case,  the  agency  of  the  various 

companies  having  been  established,  if  their  agents  through 

^^^'^essness  or  otherwise  permitted  Roberts  to  have  the 

k     ^'  lading  without  getting  the  eggs,  it  was  no  fault  of 

^^  plaintiifs,  and  they  should  not  be  required  to  suffer 

^^   ttxade  to  suffer  by  reason  of  that  fact.*'    Under  the 

^^^^nee,  these  were  correct  instructions  on  the  law  gov- 

^''^^g  the  case.    The  loss  of  the  goods  in  transit  was  not 

^^J*red  or  sought  to  be  proved;  and  the  amount  claimed 

j^^    the  verdict  rendered  were  for  the  smn  which  the 

^^^ntiflfs  paid  on  the  draft,  not  the  market  value  of  the 


The  negUgence  was  in  issuing  the  bill  of  lading 

^'^^  Saving  it  to  Roberts  before  the  eggs  were  in  the  pos- 

^^^^on  of  the  initial  carrier  of  the  freight  line,  when  the 

f^^^^t  knew  that  the  bill  was  to  accompany  a  draft  on 

.^^   plaintiffs  which  presumably  would  be  paid  by  them 

^  ^\xe  course,  and  in  the  subsequent  conduct  of  the  agent 

*^^i^by  the  defendant  was  so  placed  as  to  be  unable  to 

^^^■^^   out  its  obUgations  under  the  bill.     Whether  the 

^^^ciation  of  the  various  railroads  named  as  defendants 

^  "Viewed  in  the  nature  of  a  partnership  so  far  as  third 

parties  are  concerned,  as  expressed  in  Block  v.  Fitchburg 

7^*   R,  Co.,  139  Mass.  308,  or  merely  as  an  arrangement 

1^^   the  employment  of  common  agents  to  conduct  the 

DUsii^^gg  of  each  road  carried  on  in  the  name  of  the  freight 

™^>  at  least  all  of  the  defendants  that  would  have  handled 

*)^^  freight  under  the  bill  of  lading  in  question  would  be 

™'*^le  for  the  defaults  of  the  agent  who  issued  the  bill: 

l^^iisas  City  Southern  Railway  Co.  v.  Embrey,  90  S.  W. 
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Repr.  15,  citing  Hutchinson  on  Carriers;  and  it  was 
shown  that  the  Philadelphia  &  Reading  Railway  Co. 
was  in  this  class.  The  agent  had  authority  from  all  of 
the  roads  to  issue  such  bills,  and  there  is  evidence  to 
show  that  he  was  within  the  scope  of  his  apparent  au- 
thority in  letting  the  bill  go  out  as  he  did;  the  very  na- 
ture of  the  business  described  in  the  testimony,  the  ex- 
peditious handling  of  freight,  must  at  times  involve  the 
giving  of  bills  of  lading  upon  the  receipt  of  orders  for 
merchandise  en  route,  without  any  physical  possession 
of  the  goods  at  the  time  the  bill  is  issued;  there  was  tes- 
timony to  the  effect  that  such  was  the  custom,  and  there 
was  no  evidence  that  the  agent  acted  contrary  to  in- 
structions in  so  doing.  In  Brooke  v.  New  York,  Lake 
Erie  &  Western  Railroad  Company,  108  Pa.  529,  a  ship- 
ping clerk  at  one  of  the  stations  of  the  defendant  railroad 
issued  a  bill  of  lading  in  its  name  for  goods  that  the  com- 
pany had  never  received,  and  the  bill  came  into  the  hands 
of  an  innocent  third  person  for  value;  on  the  suit  of  such 
person,  it  was  h^ld  that  the  defendant  was  estopped  by 
the  act  of  its  agent  from  denying  the  receipt  of  the  goods, 
although  the  clerk  had  no  authority  to  give  bills  without 
receiving  the  goods  and  the  company  had  never  done 
anything  to  lead  anyone  to  suppose  that  he  had  such 
authority.  The  governing  principles  of  that  case  are 
appUcable  in  the  present  one,  and  we  are  not  convinced 
that  the  law  of  the  state  of  Illinois  differs  from  the  rules 
therein  enunciated  and  applied.  The  case  relied  upon  by 
the  defendant,  Lake  Shore  &  Michigan  Southern  Rail- 
way Co.  V.  National  Live  Stock  Bank,  178  111.  506,  was 
on  a  set  of  facts  quite  different  from  those  of  the  present 
case.  There,  when  the  parties  who  were  endeavoring  to 
recover  obtained  the  receipt  from  the  defendant  cona- 
pany,  they  knew  as  a  matter  of  fact  that  the  company  had 
not  received  the  articles  mentioned  therein;  and  the 
coiui;  properly  held  that  the  receipt  could  be  contradicted 
and  the  true  state  of  facts  shown,  and  that  thereunder 
no  recovery  could  be  had.     The  interests  of  innocent 
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third  parties  were  not  involved,  which  is  the  distinction 
between  that  case  and  this  one.  A  careful  reading  of  the 
case  will  show  no  ruling  that  a  recovery  is  barred  where 
the  goods  covered  by  a  bill  of  lading  are  not  received  by 
the  carrier;  it  goes  no  further  than  to  rule  that  a  recovery 
"may  be  defeated"  under  such  circumstances. 

The  conflict  of  decisions  regarding  the  liability  of  a 
carrier  for  the  fraudulent  act  of  an  agent  in  issuing  a  bill 
of  lading  for  goods  which  he  had  not  received  and  had  no 
intention  of  receiving,  need  not  be  discussed,  as  these  de- 
cisions have  no  application  to  the  facts  in  this  case.  Not 
only  did  the  present  agent  expect  to  get  or  control  the 
possession  of  the  eggs  when  he  issued  the  bill,  but,  as 
previously  noted,  there  was  some  evidence  to  show  that 
it  was  customary  for  him  to  issue  bills  before  actually 
securing  possession  of  the  goods,  and  it  is  perfectly  ap- 
parent from  the  testimony  that  he  acted  in  good  faith 
toward  his  principals;  in  fact,  it  appears  that  he  took 
some  sort  of  indemnity  for  their  protection. 

The  contention  that  the  plaintiffs  caused  their  own 
loss  by  voluntarily  and  improperly  paying  a  draft  ac- 
companying a  straight  bill  of  lading  cannot  be  sustained. 
The  negotiability  or  non-negotiability  of  the  bill  is  not 
^  question.     Even  though  one  would  have  been  pro- 
^^®cted   by  the  delivery  of  the  goods  without  getting 
J)(f08Gs^on  of  the  bill,  the  carrier  had  the  right  to  demand 
y    Z>^ore  making  the  delivery,  and  the  plaintiffs  were 
/^^^tified  in  presuming  that  such  a  demand  would  be 
^iflrcle;  they  only  did  the  natural  and  proper  thing  in 
aecoirdance  with  the  usual  course  when  they  paid  the 
draft  and  took  up  the  bill. 

On  the  last  contention  of  the  defense  it  is  sufficient  to 
88ty    that  the  plaintiffs  did  not  rest  their  case  upon  the 
theory  of  partnership.    The  defendant  company  was  in 
an  a4Ssociation  of  some  sort  or  character,  and  it  was  not 
necessary  to  inquire  into  the  exact  legal  relation  of  the 
(fifferent  members  inter  se.    Without  regard  to  the  ques- 
tion of  partnership,  so  far  as  the  plaintiffs  were  concerned. 
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there  was  a  joint  liability  on  the  part  of  all  of  the  roads 
on  whose  behalf  the  bill  of  lading  was  issued;  the  acts  of 
the  agent  bound  all  of  the  principals  thus  involved,  and 
a  recovery  could  be  had  against  the  one  upon  which 
service  was  secured. 

We  see  no  merit  in  any  of  the  assignments  of  error; 
they  are  all  overruled,  and  the  judgment  is  affirmed. 


Henderson  v.  Jennings,  Appellant- 
Concoct — Sale — Passing  of  title — Damages — Measure  of  damages. 

1.  Where  there  is  a  sale  of  goods  generally,  no  property  in  them 
passes  until  delivery,  because  until  then  the  very  goods  are  not  ascer- 
tained. But  where  by  the  contract  itself  the  vendor  appropriates  to 
the  vendee  a  specific  chattel,  and  the  latter  thereby  agrees  to  take  that 
specific  chattel  and  to  pay  the  stipulated  price,  the  parties  are  then  in 
the  same  situation  as  they  would  be  after  a  delivery  of  goods  in  pur- 
suance of  the  general  contract.  The  very  appropriation  of  the  chattel 
is  equivalent  to  delivery  by  the  vendor,  and  the  assent  of  the  vendee 
to  take  the  specific  chattel,  and  to  pay  the  price  is  equivalent  to  his 
accepting  possession.  The  effect  of  the  contract,  therefore,  is  to  vest 
the  property  in  the  bargainee.  If  there  is  a  breach  the  measure  of 
damages  is  the  stipulated  contract  price,  and  not  the  excess  of  the 
contract  price  over  the  market  value  at  the  time  the  actual  delivery 
was  to  be  made.  If  the  chattel  has  a  potential  existence  at  the  time 
the  contract  is  made,  it  is  immaterial  that  it  does  not  come  into  actiial 
existence  until  thereafter. 

2.  A  material  man  agreed  in  writing  with  a  person  interested  in  a 
building  operation  to  sell  and  deliver  material  to  the  actual  builder  in 
consideration  of  one-half  cash  and  one-half  on  a  mortgage  on  one  of 
the  properties.  The  agreement  particularly  described  the  mortgage 
and  the  amount  of  it,  and  the  other  contracting  party  agreed  to  pur- 
chase it  at  its  face  value  wi'thin  sixty  days  after  its  delivery  to  the 
material  man  "without  regard  to  title,  completion,  street  improve- 
ments, liability  for  mechanics  or  municipal  claims,  as  I  purchase  simply 
what  you  get.''  The  mortgage  was  not  in  actiial  existence  at  the  date 
of  the  agreement,  but  was  created  thereafter.  The  material  man  fur- 
nished material,  received  the  mortgage  and  tendered  at  the  expiration 
of  the  sixty  days,  but  the  other  party  refused  to  accept  it  or  pay  for  it. 
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Hdd^  that  the  property  in  the  mortgage  paaeed  as  of  the  date  of  the 
contract,  and  that  the  measure  of  damages  for  the  breach  was  the 
stipulated  contract  price,  and  not  the  difference  between  the  contract 
imce  and  the  market  price,  as  of  the  date  when  the  mortgage  was  to 
be  delivered. 

Argued  March  29,  1910.  Appeal,  No.  383,  Jan.  T., 
1909,  by  defendant,  from  judgment  of  C.  P.  No.  2,  Phila. 
Co.,  June  T.,  1908,  No.  4,349,  on  verdict  for  plaintiff  in 
case  of  Norris  E.  Henderson,  trading  as  the  N.  E.  Hen- 
derson Hardware  &  Paint  Company,  v.  John  W.  Jeimings. 
Before  Fell,  C.  J.,  Potter,  Elkin,  Stewart  and  Mosch- 
ZI8KER,  JJ.    Aflirmed. 

Assumpsit  for  breach  of  contract  to  purchase  a  mort- 
gage.   Before  Sulzberger,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

At  the  trial  the  defendant  submitted,  inter  alia,  the 
following  points: 

5.  The  measure  of  damages  in  this  case  is  the  difference 
in  the  selling  price  of  the  mortgage  and  its  market  value 
at  the  time  of  breach,  and  as  there  is  no  evidence  of  such 
market  value,  you  cannot  find  for  the  plaintiff  for  that 
part  of  his  claim  which  relates  to  the  purchase  price  of 
the  mortgage,    ilrwu^er;  Declined.  [5] 

6.  Under  all  the  evidence  you  cannot  find  for  the  plain- 
tiff for  that  part  of  his  claim  which  relates  to  the  purchase 
price  of  his  mortgage.    Answer:  DecUned.  [6] 

Verdict  and  judgment  for  plaintiff  for  $1,692.98.  De- 
fendant appealed. 

Errors  assigned  were  (5,  6)  above  instructions,  quoting 
them. 

Francis  J.  Maneely,  with  him  Morris  Dos  PassoSy  for 
appellant. — The  last  pronouncement  of  the  Supreme 
Court  of  this  state  on  the  question  of  the  measure  of 
damages  for  the  breach  of  a  contract  of  this  kind  by  a 
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vendee  is  in  Sharpsville  Furnace  Co.  v.  Snyder,  223  Pa. 
372.  See  also  Glass  Co.  v.  Ladwig,  33  Pa.  Superior  Ct. 
506;  Ballentine  v.  Robinson,  46  Pa.  177;  Keeler  v.  Schott, 
1  Pa.  Superior  Ct.  458;  Reynolds  v.  Callender,  19  Pa. 
Superior  Ct.  610;  Gordon  v.  Norris,  49  N.  H.  376;  White 
V.  Solomon,  164  Mass.  516  (42  S.  E.  Repr.  104);  Allen  v. 
Jarvis,  20  Conn.  38. 

William  H.  Peace,  with  him  Alfred  D.  Wiler,  for  ap- 
pellee.— ^This  case  is  ruled  by  Reynolds  v.  Callender,  19 
Pa.  Superior  Ct.  610. 

To  the  same  effect  are  the  cases  of  Field  v.  Schuster, 
26  Pa.  Superior  Ct.  82;  Heilbrunn  v.  Weislow,  129  App. 
Div.  (N.  Y.)  532;  Pearson  v.  Mason,  120  Mass.  53. 

Opinion  by  Mr.  Justice  Stewart,  May  2,  1910: 
The  defendant  was  interested — to  what  extent  we  do 
not  know,  nor  is  it  material — with  one  Sharp  in  a  build- 
ing operation  in  Philadelphia.  The  plaintiff  proposed  to 
supply  them  with  the  hardware  required  in  the  construc- 
tion of  certain  buildings  for  the  sum  of  $3,072.  The 
terms  of  payment  offered  him  were  fifty  per  cent  cash  and 
fifty  per  cent  in  a  second  mortgage  or  mortgages  upon  the 
buildings.  He  at  first  declined  these  terms.  Thereupon 
it  was  proposed  that  if  he  would  accept  the  terms  of- 
fered, Jennings  would  purchase  from  him  the  mortgage 
or  mortgages  within  sixty  days  after  they  were  dehvered 
to  him  at  the  face  value,  less  ten  per  cent.  This  was 
satisfactory  to  the  plaintiff  and  the  contract  was  accord- 
ingly entered  into,  Jennings  on  a  separate  paper  obligat- 
ing himself  to  purchase  from  the  plaintiff  the  particular 
mortgage  for  $1,550  which  plaintiff  had  finally  agreed  to 
accept.  Plaintiff  having  received  the  mortgage,  at  the 
expiration  of,  not  within,  the  sixty  days,  requested  Jen- 
nings to  redeem  his  promise  by  purchasing  the  mort- 
gage. Jennings  refused,  and  plaintiff  then  brought  this 
action  to  recover  the  price  Jennings  had  agreed  to  pay. 
The  trial  resulted  in  a  verdict  for  plaintiff  for  the  amount 
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claimed,  lliere  is  but  one  assignment  of  error  that  calls 
for  consideration.  TTie  recovery  was  permitted  for  the 
full  contract  price  for  the  mortgage.  It  is  insisted  that 
the  true  and  only  measure  of  damage  in  such  case  is  the 
difference  between  the  contract  price  and  the  market 
vahie  at  the  time  and  place  of  delivery,  and  that  inas- 
much as  plaintiff  had  not  shown  any  loss  he  was  not  en- 
titled to  recover  anything.  The  question  turns  on  the 
construction  of  the  contract.  Jennings'  written  offer  was 
in  these  words,  addressed  to  the  plaintiff:  ''In  considera- 
tion of  your,  entering  into  an  agreement  with  Richard  H. 
Sharp  and  your  pa3dng  me  a  commission  of  10%  on  the 
face  amoimt  thereof,  I  hereby  agree  to  purchase  from 
you  within  sixty  days  after  its  delivery  to  you  a  certain 
mortgage  of  $1,550,  described  in  schedule  C  of  yoiu*  con- 
tract with  Mr.  Sharp,  and  in  connection  with  the  ninety- 
six  buildings  about  to  be  erected  in  the  Forty-second 
ward  of  Philadelphia,  without  regard  to  title,  completion, 
street  improvements,  liability  for  mechanics'  or  munici- 
pal claims,  as  I  purchase  simply  what  you  get."  The 
jury  foxmd  as  a  fact  that  plaintiff  accepted  this  offer,  and 
reljring  upon  it,  contracted  with  Sharp  to  supply  the  re- 
quired hardware  for  the  buildings,  and  accept  in  part 
consideration  the  mortgage  described  in  the  offer.  This 
states  the  whole  contract.  As  between  the  plaintiff  and 
Jennings,  touching  the  mortgage,  was  it  an  actual  sale 
or  merely  a  contract  to  pm'chase?  In  other  words,  was 
it  an  executed  or  executory  contract?  If  the  former,  then 
title  to  the  mortgage  at  once  passed  to  Jennings,  subject 
to  the  plaintiff's  right  of  hen  \mtil  the  conditions  were 
complied  with,  or  until  full  deUvery:  Winslow,  Lanier  & 
Co.  V.  Leonard,  24  Pa.  14;  and  in  such  case  the  measure 
of  damage  would  be  the  contract  price:  Ballentine  v. 
Robinson,  46  Pa.  177.  In  the  case  last  cited  we  have 
this  VCTy  satisfactory  exposition  of  the  law.  "Where  a 
sale  of  goods  has  been  made  and  they  have  been  de- 
livered, it  is  plain  the  measure  of  damages  for  nonpay- 
ment is  the  stipulated  price.     About  that  there  is  no 
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diflSculty.  Doubts,  however,  have  been  entertained, 
where  goods  have  been  sold  and  not  delivered  in  conse- 
quence of  the  refusal  of  the  buyer  to  complete  the  con- 
tract. It  has  sometimes  been  said  that  the  standard  for 
measurement  is  the  excess  of  the  contract  price  over  the 
market  value.  Yet  where  the  subject  of  the  same  is  a 
specific  article,  where  the  contract  has  been  so  far  com- 
pleted as  to  pass  the  property  in  the  article  to  the  vendee, 
the  possession  being  retained  only  because  the  price 
is  not  paid,  there  seems  to  be  no  good  reason  why  the 
vendor  should  not  be  permitted  to  recover  the  agreed 
value.  He  has  fully  complied  with  all  that  he  was  imder 
obligations  to  do.  He  has  parted  with  his  property  and 
given  the  full  equivalent  for  the  stipulated  price.  His 
right  to  the  property  having  passed  to  the  vendee,  his 
right  to  the  price  would  appear  to  be  consummate." 
This  marks  the  distinction  as  to  the  measure  of  damages 
in  case  where  the  default  is  in  connection  with  an  ex- 
ecuted contract,  and  where  it  is  in  connection  with  a 
simple  contract  to  sell.  In  the  latter,  the  measiu*e  of 
damage  is  determined  by  the  general  rule  of  difference 
between  contract  price  and  market  value;  in  the  former, 
the  contract  price  is  the  measiu^e.  Did  the  right  of  prop- 
erty in  the  mortgage,  as  between  vendor  and  vendee,  pass 
to  the  latter  upon  the  plaintiff's  acceptance  of  the  defend- 
ant's offer?  This  depends  upon  the  intention  of  the 
parties,  as  it  is  to  be  derived  from  the  contract  and  its 
circumstances.  We  are  of  opinion  that  it  did  pass.  The 
subject  of  the  sale  was  a  specific  thing,  distinctly  desig- 
nated in  the  contract,  and  unassociated  with  anjrthing 
else.  The  language  of  the  offer  following  a  description 
of  the  mortgage,  is,  "I  piu^chase  simply  what  you  get." 
**  Where  there  is  a  sale  of  goods  generally,  no  property  in 
them  passes  until  delivery,  because  until  then  the  very 
goods  are  not  ascertained.  But  where  by  the  contract 
itself  the  vendor  appropriates  to  the  vendee  a  specific 
chattel,  and  the  latter  thereby  agrees  to  take  that  spe- 
cific chattel  and  to  pay  the  stipulated  price,  the  parties 
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are  then  in  the  same  situation  as  they  would  be  after  a 
delivery  of  goods  in  pursuance  of  the  general  contract. 
The  very  appropriation  of  the  chattels  is  equivalent  to 
delivery  by  the  vendor,  and  the  assent  of  the  vendee  to 
take  the  specific  chattel,  and  to  pay  the  price  is  equiva- 
lent to  his  accepting  possession.    The  effect  of  the  con- 
tract, therefore,  is  to  vest  the  property  in  the  bargainee:" 
I   Benjamin  on  Sales,  sec.  315.     The  above  quotation 
from  the  text  of  the  authority  cited,  is  adopted  from  the 
opinion  of  Baron  Parke  in  Dixon  v.  Yates,  5  B.  &  Ad. 
313.    The  rule  as  there  expressed  has  been  very  generally 
accepted  and  enforced,  confining  it  of  course   to  the 
controversies  between  vendor  and  vendee,  with  no  inter- 
vening rights  to  be  disturbed.     (Xir  own  state  authori- 
ties give  most  unqualified  recognition  to  the  rule.    The 
case  of  Winslow  v.  Leonard,  supra,  is  directly  in  point. 
Equally  so  is  Ballentine  v.  Robinson,  46  Pa.  177.    No 
less  explicit  are  Gonser  v.  Smith,  115  Pa.  452,  and  Com. 
v.  Hess,  148  Pa,  98.    The  opinion  of  Paxson,  C.  J.,  in 
the  case  last  cited  contains  a  very  full  and  careful  review 
of  all  the  authorities  on  the  subject.    We  see  nothing  in 
the  facts  of  the  case  to  take  it  out  of  the  operation  of  this 
general  rule.    That  the  mortgage  was  not  in  actual  ex- 
istence at  the  time  the  contract  was  entered  into  is  un- 
important.   "In  relation  to  things  not  yet  in  existence, 
or  not  yet  belonging  to  the  vendor,  the  law  considers 
them  as  divided  into  two  classes,  one  of  which  may  be 
sold,  while  the  other,  can  only  be  the  subject  of  an  agree- 
ment to  sell,  of  an  executory  contract.    Things  not  yet 
existing  which  may  be  sold,  are  those  which  may  be  said 
to  have  a  potential  existence,  that  is,  things  which  are 
the  natural  product  or  expected  increase  of  something 
already  belonging  to  the  vendor: *'  1  Benjamin  on  Sales, 
sec.  78.    The  rule  is  thus  stated  by  2  Story  on  Contracts, 
sec.  75.    "So,  also,  although  the  thing  to  be  sold  have  no 
actual  and  present  existence,  yet  if  it  be  the  anticipated 
product  or  increase  of  something  to  which  the  seller  has  a 
vested  right,  the  sale  will  be  good.'*    Under  this  general 
Vol.  ccxxviii — 1.3 
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rule  it  has  been  decided  that  the  earnings  of  an  engage- 
ment of  service  already  entered  into  may  be  the  subject 
of  a  present  sale.  ''One  may  assign  earnings  arising  out 
of  a  contract  of  service  already  entered  into,  but  not 
those  of  a  prospective  service.  In  the  one  case  the  earnings 
have  a  potential  existence,  though  there  is  a  possibility  that 
they  may  never  materialize;  in  the  other  there  is  nothing 
more  than  a  mere  possibility  of  existence/'  Hartley  v.  Tap- 
ley,  68  Mass.  565;  Augur  v.  N.  Y.  Belting  &  Packing  Co., 
39  Conn.  536,  and  Farnsworth  v.  Jackson,  32  Maine,  419, 
further  illustrate  the  rule.  In  the  present  case  the  obliga- 
tion on  part  of  the  defendant  became  binding  at  once  upon 
the  plaintiflF's  entering  into  the  contract  with  Sharp,  and 
plaintiff  at  once  acquired  a  present  right  to  the  mortgage 
under  his  contract  which  would  ripen  into  a  perfect  title 
by  lapse  of  time.  It  was  not  the  case  of  a  mere  possibility 
coupled  with  no  interest;  nor  was  it  a  case  of  one  selling 
something  which  he  did  not  have  but  which  he  expected  to 
buy  in  the  general  market.  This  one  particular  mortgage 
was  the  thing  sold,  and  at  the  time  of  the  sale  nobody 
had  any  right  to  it  except  the  plaintiff.  The  assignments 
of  error  are  overruled  and  the  judgment  is  afiSrmed. 


Walsh,  Appellant,  v.  Kirby. 

Partfiership — Service  of  process — Sheriff^ s  return, 

1.  Where  aD  action  is  brought  against  two  persons  named  trading 
as>  a  partnership,  the  return  of  the  sheriff  is  good  where  he  states  that 
he  served  the  writ  upon  one  of  the  defendants,  naming  him  by  name,  as 
"general  manager,  and  one  of  the  defendants/'  In  such  a  case  the 
words  "general  manager"  may  be  considered  as  surplusage. 

2.  In  an  action  against  a  partnership  the  service  of  the  writ  is  good 
for  the  purpose  of  binding  the  partnership  property  and  assets  if  made 
upon  one  or  more  of  the  partners.  If,  however,  it  is  sought  to  hold 
not  only  the  partnership  property,  but  the  separate  and  personal 
estate  of  each  individual  partner,  then  the  service  must  be  made  upon 
each  partner. 
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Argued  April  11,  1910.  Appeal,  No.  144,  Jan.  T.,  1909, 
by  plaintiflfs,  from  order  of  C.  P.  Luzerne  Co.,  Feb.  T., 
1908,  No.  435,  making  absolute  rule  to  strike  off  judg- 
ment in  case  of  William  P.  Walsh  and  Loretta  S.  Walsh, 
his  wife,  v.  F.  M.  Kirby  and  F.  J.  Weckesser,  trading  as 
F.  M.  Kirby  &  Company.  Before  Fell,  C.  J.,  Brown, 
Mestrezat,  Potter  and  Elkin,  JJ.    Reversed. 

Rule  to  strike  off  judgment.    Before  Halsey,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 

Error  assigned  was  order  making  absolute  rule  to  strike 
off  judgment. 

R.  B.  Sheridan,  with  him  E.  A.  Lynch,  James  H.  Shea. 
James  C.  Murray  and  Rush  Trescott,  for  appellants. — 
The  service  was  sufficient  to  bind  the  partnership  prop- 
erty: Boyd  V.  Thompson,  153  Pa.  78;  Meily  v.  Wood, 
71  Pa.  488;  Ross  v.  Howell,  84  Pa.  129;  Paxon  v.  Beans, 
3  Phila.  433;  Lipewitz  v.  Siglin,  17  Pa.  Dist.  Rep.  655; 
Smoder  v.  Siglin,  17  Pa.  Dist.  Rep.  663;  Hafer  v.  Guynan, 
7  Pa.  Dist.  Rep.  21;  Little  v.  Fairchild,  10  Pa.  Superior 
a.  211;  Taylor  v.  Coryell,  12  S.  &  R.  243;  Grier  &  Co.  v. 
Hood,  25  Pa.  430;  Boyd  v.  Thompson,  153  Pa.  78;  Harper 
v.  Fox,  7  W.  &  S.  142;  Grier  &  Co.  v.  Hood,  25  Pa.  430. 

F.  W.  Wheaton,  with  him  W.  J.  Trembathj  for  appel- 
lees.—There  never  was  warrant  of  law  for  serving  a  part- 
nership by  serving  an  alleged  "general  manager"  of  the 
firm:  Thomas  v.  Woolen  Mills  Co.,  11  Kulp,  80. 

Opinion  by  Mr.  Justice  Elkin,  May  2,  1910: 
This  is  an  action  in  trespass  against  a  partnership  con- 
sisting of  two  members.  Judgment  for  want  of  an  ap- 
pearance was  entered  under  the  rules  of  court.  On  a 
rule  to  show  cause  wliy  the  judgment  should  not  be 
stricken  off  the  learned  court  below  held  that  the  sum- 
mons had  not  been  properly  served  and  the  rule  was  made 
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absolute.  The  action  is  against  the  partners  named 
trading  as  a  partnership.  The  sheriff  made  the  follow- 
ing return:  "I  hereby  certify  that  on  the  6th  day  of  Jan- 
uary, 1908,  I  served  the  within  writ  upon  the  within 
named  defendants,  F.  M.  Kirby  &  CJompany,  by  hand- 
ing to  F.  M.  Kirby,  General  Manager  (and  one  of  the 
defendants)  for  F,  M.  Kirby  and  Company  a  true  and 
attested  copy  of  the  within  writ  and  making  known  to 
him  the  contents  thereof."  The  learned  court  below 
held  that  there  is  no  authority  for  making  service  upon 
the  general  manager  of  a  partnership  and  that  the  words 
"and  one  of  the  defendants"  do  not  mean  a  service  upon 
the  defendant  so  named  but  were  used  as  descriptive  of 
his  position  as  general  manager  of  the  firm.  We  cannot 
agree  with  this  conclusion.  At  most  the  word  "  manager  " 
may  be  considered  surplusage  because  the  important  fact 
remains  that  the  service  was  upon  a  partner,  one  of  the 
defendants,  and  the  return  was  so  made.  The  suit  was 
brought  in  the  usual  way  against  a  partnership — the 
purpose  being  to  make  the  partnership  liable  in  dam- 
ages for  the  injuries  alleged  to  have  been  suffered.  The 
weight  of  authority  seems  to  be  that  the  service  of  the 
writ  is  good  for  the  purpose  of  binding  the  partnership 
property  and  assets  if  made  upon  one  or  more  of  the  part- 
ners. This  is  especially  true  if  the  partner  served  is  in 
the  control  and  management  of  the  business.  It  has 
been  frequently  held  in  oiu*  state  that  a  judgment  con- 
fessed by  one  partner  in  the  firm  name  is  good  against 
the  firm  property:  Grier  &  Co.  v.  Hood,  25  Pa.  430; 
Ross  V.  Howell,  84  Pa.  129.  One  partner  may  bind  his 
copartners,  by  an  agreement  not  under  seal,  to  refer  any 
partnership  matter:  Taylor  v.  Coryell,  12  S.  &  R.  243. 
If  the  partnership  property  may  be  taken  in  execution 
to  satisfy  a  judgment  confessed  by  a  partner  acting 
within  the  scope  of  his  authority  we  can  see  no  good 
reason  why  the  partnership  shoidd  not  be  bound  by  a 
judgment  obtained  in  an  adverse  proceeding  when  serv- 
ice is  made  upon  one  of  the  partners.    If  a  partner  can 
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bind  the  partnership  by  confessing  a  judgment  against 
the  firm  why  may  not  the  firm  be  equally  bound  if  the 
judgment  is  obtained  by  adverse  process  and  not  by 
confession?    As  was  said  by  Chief  Justice  Gibson  in 
Harper  v.  Fox,  7  W.  &  S.  142,  "What  matter  it  then 
whether  the  judgment  has  been  obtained  adversely  or  by 
confession  if  it  be  against  the  firm."    We  think  it  is  clear 
on  both  reason  and  authority  that  service  upon  one  or 
more  members  of  a  partnership  in  a  suit  instituted  against 
the  firm  is  a  good  service  for  the  pmpose  of  affecting 
the  partnership  with  notice  and  in  the  event  of  recovery 
of  binding  the  partnership  property.    Of  coimse  the  per- 
sonal and  separate  estate  of  a  partner  not  served  will 
not  be  bound  by  the  judgment  recovered  against  the 
partnership.    If  it  is  sought  to  hold  not  only  the  part- 
nership property  but  the  separate  and  personal  estate 
of  each  individual  partner  then  the  service  must  be  made 
upon  each  partner.    In  other  words,  the  individual  and 
separate  estate  of  a  partner  is  not  bound  by  a  judgment 
against  the  partnership  unless  personal  service  of  the 
writ  is  made  upon  the  partner  whose  property  is  sought 
to  be  boxmd.    In  the  case  at  bar  the  sheriff  retiuned  that 
he  had  served  the  writ  upon  the  defendants,  F.  M.  Kirby 
A  Company,  by  handing  to  F.  M.  Kirby,  general  manager 
(and  one  of  the  defendants),  a  true  and  attested  copy  of 
the  writ  and  making  known  to  him  the  contents  thereof. 
It  would  be  sticking  in  the  bark  to  hold  that  this  did  not 
mean  what  it  says.    F.  M.  Kirby  was  a  member  of  the 
firm  and  as  such  was  a  defendant  and  the  retimi  so  states. 
Judgment  for  want  of  an  appearance  in  the  present 
case  is  only  conclusive  of  the  ri^t  to  recover.    The  actual 
damages,  if  any,  must  be  ascertained  and  assessed  in  a 
proper  proceeding  when  the  record  is  remitted  to  the 
court  bdow. 

Order  making  the  rule  absolute  is  reversed,  judgment 
T^nstated  and  record  remitted  for  the  purpose  of  having 
the  damages  ascertained  and  assessed. 
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Morris,  Appellant,  v\  Lackawanna  &  Wyoming 
Valley  Railroad  Company. 

Negligence — Street  railways — Damages-rNervous  shock — Fright. 

1.  The  rule  that  there  can  be  no  recovery  of  damages  for  bodily  or 
mental  suffering  resulting  from  tnght  unconnected  with  ph^'sical 
injury,  applies  where  the  relation  of  carrier  and  passenger  exists. 

2.  The  rule  is  applicable  to  a  miscarriage  resulting  from  a  nervous 
shock  to  a  woman  occasioned  by  an  electric  car  in  which  she  was  riding 
bumping  over  the  track  at  an  open  switch. 

Argued  April  11,  1910.  Appeal,  No.  18,  Jan.  T.,  1910, 
by  plaintiffs,  from  judgment  of  C.  P.  Luzerne  Co.,  Feb.  T., 
1907,  No.  232,  on  verdict  for  defendant  in  case  of  James  L. 
Morris  and  Mary  M.  Morris,  his  wife,  v.  The  Lacka- 
wanna &  Wyoming  Valley  Railroad  Company.  Before 
Fell,  C.  J.,  Brown,  Mestrezat,  Potter  and  Elkin,  J  J. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Ferris,  J. 

At  the  trial  it  appeared  that  plaintiff  claimed  damages 
for  a  miscarriage  caused  by  a  nervous  shock  to  which 
she  was  subjected  while  riding  in  one  of  defendant's 
electric  cars. 

The  court  charged  in  part  as  follows: 

We  are  obliged  to  conclude  that  the  case  falls  within 
the  rule  of  law  adopted  in  this  state,  that  where  fright 
alone,  unaccompanied  by  physical  violence  or  physical 
injury  which  also  operated  as  a  cause,  results  in  pain  and 
suffering,  miscarriage  let  us  say,  because  that  is  the  case 
here,  that  the  derailment  of  the  car  as  shown  in  this  case 
is  not  to  be  taken  as  the  proximate  or  producing  cause  of 
the  injury,  of  the  suffering  and  pain  which  subsequently 
Mrs.  Morris  was  compelled  to  imdergo.  And  therefore 
we  are  of  opinion,  and  so  instruct  you,  that  although  the 
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^mpany  may  have  been,  and  under  the  evidence  in  this 
l^^oe,  must  have  been  charged  with  negligence,  neverthe- 
less  that  negligence  in  leaving  the  switch  open,  or  in  the 
^otorman's  not  observing  that  it  was  open  and  stopping 
*^e  oar,  that  negligence  cannot  imder  the  law  as  it  is  ap- 
j  ^^cl  in  this  case,  be  said  to  be  the  proximate  or  produc- 
J^8    cause  of  the  miscarriage  which  this  lady  afterwards 
r^^^red,  and  that,  therefore,  yom-  verdict  must  be  for 

^  ciefendant,  and  we  so  instruct  you. 
j^^j  erdict  and  judgment  for  defendant.     Plaintiff  ap- 

^^^CT  assigned  was  in  giving  bmding  instructions  for 
^e;l^ndant. 

J.  B.  Woodwardy  of  TFAeoton,  Darling  &  Woodward^ 
for  appellants. — The  relation  of  conmion  carrier  and  pas- 
senger existing,  and  the  negligence  of  the  carrier  being 
established,  it  becomes  a  question  for  the  jury  to  decide 
whether  or  not  this  negligence  is  the  proximate  cause  of 
the  injury  suffered:  1  Thompson  on  Negligence,  sec.  160, 
citing  Fitzpatrick  v.  Great  Western  R.  Co.,  12  Up.  Can. 
Q.  B.  645;  1  Thompson  on  Negligence,  sec.  156,  citing 
Purcell  V.  St.  Paul  City  Ry.  Co.,  48  Mum.  134;  Dbcey  v. 
Traction  Co.,  180  Pa.  401 ;  McCaflferty,  Admr.,  v.  Penna. 
R.  R.  Co.,  193  Pa.  339;  McKee  v.  Traction  Co.,  211  Pa. 
47. 

It  is  a  natiu'al  consequence,  to  be  expected  and  fore- 
seen, that  a  pregnant  woman  thrown  about,  jolted  and 
jarred  in  a  negligently  derailed  car  will  be  hurt  and  in- 
jured. 

John  T.  Lenahan,  with  him  Frank  A.  M'Guigan  and 
Richard  B.  Sheridan,  for  appellee,  cited:  Ewing  v.  Ry. 
Co.,  147  Pa.  40;  Houston  v.  Traphagen,  47  N.  J.  L.  23; 
linn  V.  Duquesne  Boro.,  204  Pa.  551. 

Opinion  by  Mr.  Justice  Elkin,  May  2,  1910: 

We  have  read  with  care  the  able  and  exhaustive  argu- 
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ment  of  the  learned  cotinsel  for  appellants  but  have  not 
been  convinced  that  the  trial  judge  committed  error  in 
directing  a  verdict  for  defendant-  The  learned  court  be- 
low followed  the  rule  of  oiu*  Pennsylvania  cases  in  hold- 
ing that  there  can  be  no  recovery  of  damages  for  bodily 
or  mental  suffering  resulting  from  fright  imconnected 
with  physical  injmy.  While,  it  is  true,  this  rule  has  been 
relaxed  more  or  less  in  some  jiuisdictions,  it  has  been 
imiformly  upheld  and  applied  in  om*  state:  Fox  v.  Borkey, 
126  Pa.  164;  Ewing  v.  Railway  Co.,  147  Pa.  40;  Linn  v. 
Duquesne  Boro.,  204  Pa.  551;  Huston  v.  Freemansburg 
Boro.,  212  Pa.  548;  Chittick  v.  Rapid  Transit  Co.,  224 
Pa.  13.  In  very  recent  cases  the  rule  has  been  reiterated 
as  being  settled  law  here.  The  only  question,  therefore, 
that  can  arise  in  the  case  at  bar  is  whether  the  injury 
complained  of  resulted  from  nervous  shock.  It  is  ar- 
gued for  appellants  that  the  learned  coiul;  below  erred  in 
two  important  particulars:  First,  in  assuming  that  there 
could  be  no  recovery  for  an  injiuy  produced  by  fright 
alone  in  a  case  where  the  relation  of  carrier  and  passen- 
ger existed;  and,  second,  in  assuming  that  the  injury 
suffered  in  the  present  case  was  produced  by  fright  unac- 
companied by  physical  violence.  As  to  the  first  propo- 
sition it  may  be  stated  that  while  the  relation  of  the  par- 
ties may  and  does  affect  the  degree  of  care  owed  by  one 
to  the  other,  the  rule  as  to  nervous  shock  does  not  de- 
pend upon  such  considerations.  The  answer  to  the  second 
proposition  depends  upon  the  facts  and  as  we  read  the 
testimony  only  one  conclusion  can  be  drawn  and  that  is 
that  the  miscarriage  resulted  from  the  nervous  shock 
occasioned  by  the  car  biunping  over  the  track  at  the 
open  switch.  The  wife,  one  of  the  appellants  here,  so 
testified  and  so  did  the  physician  who  attended  her. 
In  refusing  the  motion  for  a  new  trial  the  learned  coiuli 
below  set  out  at  some  length  the  testimony  of  Mrs.  Mor- 
ris and  her  physician  in  which  it  was  admitted  by  the 
one  and  testified  by  the  other  that  the  miscarriage  was 
caused  by  the  nervous  shock.    These  were  the  witnesses 
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WlOBt  competent  to  testify  as  to  the  causes  which  pro- 
duced the  injxiry  complained  of  and  we  do  not  under- 
stand how  it  can  be  considered  error  for  the  learned 
court  to  assume  as  a  fact  what  had  been  expressly  stated 
in  the  testimony  relied  on  to  sustain  a  recovery.  It  is  a 
matter  not  only  of  scientific  but  of  common  knowledge 
that  miscarriages  are  often  caused  by  fright  or  nervous 
shock,  and  the  testimony  in  this  case  simply  shows  that 
what  frequently  happens  in  the  natural  order  of  things 
did  occur.  There  was  no  evidence,  suflBicient  to  be  sub- 
mitted to  the  jury,  to  warrant  a  finding  that  the  miscar- 
riage was  caused  by  any  physical  injury.  Under  these 
circiunstances  the  learned  trial  judge  was  clearly  right 
in  applying  the  rule  of  our  cases  and  in  directing  a  ver- 
dict for  the  defendant. 
Judgment  affirmed. 


Commonwealth  ex  rel.,  Appellant,  v.  Fenner. 

Boroughs— <!hi^  burgess— Public  officers— Act  of  May  28, 1898,  P,  L. 
113. 

Under  the  Act  of  May  23,  1893,  P.  L.  113,  entitled  *'An  Act  to  au- 
thorize the  election  of  a  chief  burgess  for  three  years  in  the  several 
boroughs  of  this  commonwealth,  who  shall  not  be  eligible  to  the  office 
for  the  next  succeeding  term,"  a  person  is  disqualified  to  act  as  chief 
burgess  for  a  term  beginning  in  1909,  where  it  appears  that  he  had  been 
elected  to  the  office  in  1903,  and  served  a  full  term  for  three  years,  that 
he  was  again  elected  in  1906,  serving  a  term  of  two  years  and  eleven 
months  when  he  resigned,  and  was  again  elected  to  the  office  in  1909 
for  another  term  of  three  years. 

Argued  April  11,  1910.  Appeal,  No.  72,  Jan.  T.,  1910, 
by  plaintiflf,  from  order  of  C.  P.  Luzerne  Co.,  March  T., 
1909,  No.  446,  directing  judgment  for  respondent  in  case 
of  Conmionwealth  ex  rel.  Abram  Salsburg,  district  at- 
torney, V.  James  K.  P.  Fenner.  Before  Fell,  C.  J., 
Brown,  Mestrezat,  Potter  and  Elkin,  JJ.    Reversed. 
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Petition  for  writ  of  quo  warranto. 

Demurrer  to  respondent's  answer.    Before  Ferris,  J. 

In  1903  the  respondent  in  this  case  was  elected  burgess 
of  Ashley  borough,  and  served  the  full  term  of  three  years 
from  the  first  Monday  of  March  of  said  year.  In  1906, 
he  was  re-elected  and  served  the  full  term,  less  one  month 
and  one  day,  resigning  the  office  on  January  27,  1909. 
On  December  29,  1908,  prior  to  his  resignation,  two  pe- 
titions presenting  his  name  for  nomination  by  the  re- 
publican and  democratic  parties  for  the  said  office  of 
burgess  at  the  primary  election,  held  January  23,  1909, 
were  filed  in  the  office  of  the  coimty  commissioners,  as  a 
result  of  which  he  received  both  nominations  and  was 
subsequently  elected  to  said  office  for  a  term  of  three 
years,  beginning  on  the  first  Monday  of  March,  1909. 
Upon  assuming  the  duties  of  the  office  for  said  term  these 
proceedings  were  instituted. 

The  court  overruled  demurrer  to  respondent's  answer. 

Error  assigned  was  the  order  of  the  court. 

W,  Alfred  Valentine ^  for  appellant. — Respondent's  res- 
ignation on  January  27,  1909,  after  having  served  the 
full  preceding  term  less  one  month,  and  after  his  renomi- 
nation  on  both  tickets  as  a  candidate  to  office  for  the 
next  term,  did  not  render  him  eligible  for  the  "next  suc- 
ceeding" and  present  term. 

Respondent  was  not,  by  reason  of  his  ineligibility  to 
serve  the  term  beginning  on  the  first  Monday  of  March, 
1906,  rendered  eligible  for  the  "next  succeeding  term" 
beginning  on  the  first  Monday  of  March,  1909:  Com.  v. 
Lloyd,  2  Pa.  Superior  Ct.  6,  aff'd  178  Pa.  308;  McKellar 
V.  Seeds,  10  Pa.  Superior  Ct.  167-171;  Com.  v.  Hanley, 
15  Pa.  Superior  Ct.  271-281;  Wilson  v.  Spaulding,  19 
Fed.  Repr.  304. 

Charles  F.  McHugh,  with  him  Frank  T.  McCormick 
and  George  L.  Fenner,  for  appellee. — We  do  not  contend 
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that  a  resignation  in  the  years  from  1903  to  1906,  when 
the  respondent  legally  held  the  office,  would  qualify  him 
to  serve  for  the  next  succeeding  three  years.  His  elec- 
tion for  the  full  term  of  three  years  imder  the  act  and 
his  service  for  a  portion  of  the  term  would  disqualify  him 
from  holding  the  office  for  the  next  succeeding  term. 

The  resignation  in  1909  was  merely  giving  up  an  office 
that  he  had  no  title  thereto.  He  could  not  hold  the  office 
in  violation  of  the  statute.  His  resignation  in  that  year 
put  him  in  the  same  position  as  he  would  have  been  if 
certain  quo  warranto  proceedings,  instituted  in  1906, 
were  brought  to  a  finality,  and  a  judgment  of  ouster  en- 
tered. He  had  no  title  to  the  office  and  his  voluntary  re- 
linquishment of  possession  in  1909,  imposed  no  penalty 
as  to  holding  the  office  for  the  next  succeeding  term. 
Disqualification  being  an  incapacity  to  hold  the  office  is 
undoubtedly  a  ground  of  ouster:  Rex  v.  Mayor  of  Bed- 
ford, 8  Mod.  35;  Com.  ex  rel.  McLaughlin  v.  Cluley,  56 
Pa.  271. 

The  election  or  appointment  to  office  of  a  person  who 
is  not  eligible  gives  him  no  right  to  hold  the  office.  The 
election  is  simply  void:  Spear  v.  Robinson,  29  Me.  531; 
State  V.  Newman,  91  Mo.  445  (3  S.  W.  Repr.  849);  State 
v.  Crawford,  17  R.  I.  292  (21  Atl.  Repr.  546);  Com.  v. 
Pyle,  18  Pa.  519. 

Public  policy  and  public  convenience  have  made  the 
acts  of  de  facto  officers,  with  third  parties,  legal  but  not 
the  title  of  the  de  facto:  Jones  v.  Easton,  4  Pa.  Dist.  Rep. 
509;  Bowman  v.  Slifer,  25  Pa.  23;  Phila.  v.  Given,  60 
Pa.  136. 

Opinion  by  Mr.  Justice  Elkin,  May  2,  1910: 
The  Act  of  May  23,  1893,  P.  L.  113,  provides  for  the 
election  of  a  chief  burgess  by  the  qualified  voters  of  every 
borough  in  the  conmionwealth  triennially  and  makes  a 
burgess  so  elected  ineligible  to  serve  for  the  next  succeed- 
ing term.  The  appellee  was  first  elected  in  1903,  and 
served  his  full  term.    In  1906,  he  was  re-elected  for  an- 
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other  full  term  but  resigned  about  one  month  before  the 
expiration  of  his  term  and  was  then  re-elected  for  an- 
other term  of  three  years.    If  he  is  permitted  to  serve 
out  his  present  term  he  will  have  served  as  chief  burgess 
almost  continuously  for  a  period  of  nine  years  while  the 
law  in  express  terms  provides  that  he  shall  only  contin- 
uously serve  for  three  years.    The  learned  court  below  in 
reaching  the  conclusion  that  he  was  qualified  to  hold  his 
office  for  the  present  term  placed  a  technical  construction 
upon  the  act  of  1893,  which  provides  for  the  triennial 
election  of  a  properly  qualified  person  to  the  office  of 
chief  burgess.    It  was  held  that  the  present  incumbent  is 
not  disqualified  because  when  re-elected  in  1906,  he  was 
not  a  properly  qualified  person  to  hold  the  office  for  that 
term  and  because  he  was  not  qualified  to  hold  the  office 
from  1906  to  1909,  he  cannot  be  held  to  have  been 
elected  for  the  succeeding  term  from   1909  to   1912, 
within  the  meaning  of  the  act  of  1893.    Such  a  construc- 
tion of  the  act  would  defeat  its  piupose  and  render  its 
provisions  meaningless.    There  can  be  no  question  as  to 
the  legislative  intention  expressed  or  implied  in  the  stat- 
ute.   It  was  to  make  a  uniform  law  throughout  the  com- 
monwealth.   Prior  to  that  time  the  length  of  the  term 
of  a  chief  burgess  varied  in  many  boroughs,  and  as  a 
general  rule  it  was  for  one  year  only.    The  purpose  of 
the  act  was  to  make  a  uniform  term  of  three  years  and 
as  a  matter  of  public  policy  it  was  deemed  wise  to  make 
a  person  so  elected  ineligjible  for  the  succeeding  term. 
With  the  wisdom  of  this  policy  we  have  nothing  to  do, 
but  it  is  the  law,  and  it  is  om*  duty  to  enforce  it  according 
to  its  spirit  and  purpose.    To  hold  that  because  an  officer 
had  improperly  held  an  office  for  one  term,  his  right  to 
hold  office  for  the  succeeding  term  could  not  be  ques- 
tioned because  the  term  during  which  he  improperly 
held  the  office  could  not  be  counted  against  him,  would 
be  to  put  the  stamp  of  approval  upon  wrongful  doing 
and  to  reward  sharp  practices  in  evading  the  law.    The 
purpose  of  the  act  of  1893,  was  not  only  to  provide  for 
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the  triennial  election  of  all  chief  burgesses  but  to  make 
persons  so  elected  ineligible  to  succeed  themselves.  The 
appellee  not  only  succeeded  himself  in  1906  but  has  again 
done  so  in  1909.  This  is  in  plain  violation  of  the  statute 
and  cannot  be  sanctioned.  The  respondent  is  not  en- 
titled to  hold  the. office  of  chief  burgess  for  the  present 
term  and  judgment  of  ouster  should  have  been  entered 
against  him. 

Judgment  reversed  and  record  remitted  to  the  court 
below  with  directions  to  enter  such  judgment,  or  make 
such  order  as  may  be  required  to  effectuate  the  purpose 
of  this  proceeding  in  accordance  with  the  views  herein 
expressed.    Costs  to  be  paid  by  appellee. 


Otto  Gas  Engine  Works,  Appellant,  v.  Pepper. 

Contract — Sales  —  Parol  contemporaneous  agreement  —  Evidence  — 
Charge. 

1.  In  an  action  to  recover  the  price  of  an  electric  light  plant  it 
appeared  that  there  was  a  written  contract  which  specifically  stated 
what  the  defendant  was  to  get  for  the  price  which  he  was  to  pay.  The 
contract  contained  this  clause:  "And  it  is  further  agreed  that  this  instru- 
ment evidences  the  whole  contract  under  which  the  said  engine  is 
received  by  the  undersigned."  The  contract  also  provided  that  the 
plaintiff  was  to  lay  a  necessary  concrete  foundation  for  the  plant.  It 
was  admitted  that  such  a  foundation  should  extend  sixty  inches  below 
the  floor  level.  It  was  shown  that  it  extended  only  twenty-two  inches. 
When  the  plant  was  put  in  operation  it  was  found  that  the  noise,  vibra- 
tion and  shock  were  so  great  as  to  render  the  building  uninhabitable. 
Nothing  was  said  in  the  contract  about  noise  and  vibration,  but  de- 
fendant alleged  that  there  was  a  contemporaneous  parol  agreement 
that  there  should  be  no  noise  or  vibration.  The  court  charged  that  if 
the  noise  and  vibration  were  undue  and  more  than  a  reasonable  man 
should  have  anticipated  a  defense  was  made  out.  It  also  permitted 
the  jury  to  take  into  consideration  the  alleged  parol  representations. 
Held,  that  such  instructions  were  erroneous. 

2.  In  such  a  case  the  appellate  court  has  no  means  of  determining 
whether  a  verdict  for  the  defendant  was  based  upon  the  failure  of  the 
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plaintiff  to  build  a  proper  foundation  according  to  the  contract,  or 
upon  the  erroneous  portions  of  the  charge. 

Argued  Jan.  4,  1910.  Appeal,  No.  140,  Jan.  T.,  1909, 
by  plaintiff,  from  judgment  of  C.  P.  No.  2,  Phila.  Co., 
June  T.,  1905,  No.  1,118,  on  verdict  for  defendant  in  case 
of  Otto  Gas  Engine  Works  v.  J.  W.  Pepper.  Before 
Brown,  Mestrezat,  Potter,  Elkin,  Stewart  and 
MoscHZisKER,  JJ.    Reversed. 

Assumpsit  to  recover  the  contract  price  of  an  electhc 
light  plant.    Before  Wiltbank,  J. 

The  court  charged  in  part  as  follows: 

[You  may,  however,  determine  whether  as  a  fact  the 
noise,  vibration  and  shock  were  imdue  (leaving  out  of 
view  entirely  all  questions  as  to  whether  the  plaintiff 
had  promised  there  should  be  none,  because  you  are  to 
look  to  the  written  contract  alone  for  its  promise).  You 
may,  however,  determine  whether  as  a  fact,  upon  the 
other  proofs  offered,  the  noise,  vibration  and  shock  were 
undue  and  more  than  a  reasonable  man  in  his  position 
should  anticipate,  and  more  than  the  plaintiff  might 
claim  as  ordinary  and  reasonable.  If  they  did  exceed 
this  standard,  you  may  further  consider  how  far  it  is  a 
defense  to  this  action,  and  if  you  find  that  it  was  so  grave 
an  interference  with  the  effect  or  use  of  the  machinery 
as  to  render  it  practically  useless  in  view  of  the  situation 
of  the  man  and  his  relations  to  his  neighborhood,  you 
may  find  that  the  defendant  has  made  out  a  defense  on 
that  head.]  [3] 

Plaintiff  presented  this  point: 

5.  Even  if  it  be  true  that  there  was  noise  and  vibra- 
tion caused  by  the  gas  engines,  generators,  etc.,  erected 
by  plaintiff  for  defendant,  imder  the  written  contract 
sued  on  in  this  case,  those  facts  furnish  no  defense  to 
plaintiff's  claim.    Answer:  That  I  decline  to  charge.  [4] 

Defendant  presented  these  points: 

5.  If  from  the  evidence  the  jury  believe  that  the  en- 
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gines  installed  by  the  defendant  were  not  erected  upon 
the  necessary  concrete  foundations,  so  as  to  be  operated 
to  the  capacity  of  twenty  horse  power  each,  without 
undue  noise,  vibration  and  shock,  the  plaintiff  has  not 
complied  with  its  contract,  and  the  verdict  should  be 
for  the  defendant.    Answer:  That  I  affirm.  [5] 

10.  If  from  the  evidence  the  jury  believe  that  the  de- 
fendant was  without  skill  or  experience  in  the  matter  of 
installing  engines  and  dynamos,  and  relied  upon  the 
statements  and  representations  made  by  plaintiff's  agent, 
as  to  its  freedom  from  noise,  vibration  and  shock,  so  as 
to  make  it  fit  and  suitable  for  installation  and  operation 
in  an  apartment  house,  and  the  engines  when  installed 
and  operated  did  produce  imdue  noise,  vibration  and 
shock,  so  as  to  be  imsuitable  for  use  in  an  apartment 
house,  plaintiff  .cannot  recover,  and  the  verdict  should 
be  for  tJie  defendant.    Ansiver:  That  I  affirm.  [6] 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Errors  assigned  were  (3-6)  above  instructions,  quoting 
them. 

Alex.  Simpson^  Jr,,  with  him  Ernest  L.  Tustin^  for  ap- 
pellant.— If  a  purchaser  knowing  that  the  machinery 
which  he  purchases  will  cause  noise  and  vibration  in  its 
operation,  does  not  contract  there  against,  but  himself 
undertakes  to  obtain  and  construct  the  necessary  pre- 
ventative agencies,  he  cannot  defeat  a  claim  for  the  pur- 
chase moneys  by  proving  that  the  noise  and  vibration 
was  so  great  as  to  prevent  his  using  the  engines  in  the 
place  where  he  directed  them  to  be  put:  Port  Carbon 
Iron  Co.  V.  Groves,  68  Pa.  149;  Jarecki  Mfg.  Co.  v.  Kerr, 
165  Pa.  529;  Amer.  Home  Savings  Bank  Co.  v.  Guardian 
Trust  Co.,  210  Pa.  325;  Seitz  v.  Brewers'  Refrigerating 
Machine  Co.,  141  U.  S.  510  (12  Sup.  Ct.  Repr.  46); 
Thomas  v.  Loose,  114  Pa.  35;  Hallowell  v.  Lierz,  171  Pa. 
577;  8.  Morgan  Smith  Co.  v.  Supply  Co.,  221  Pa.  166; 
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Wetherill  v.  Neilson,  20  Pa.  448;  Mahafifey  v.  Ferguson, 
156  Pa.  156;  Selin  v.  Snyder,  11  S.  &  R.  319;  Gearing  v. 
Lacher,  146  Pa.  397;  Wolf  v.  Wolf,  158  Pa,  621;  Baker  v. 
Hagey,  177  Pa.  128. 

Ormond  Rambo,  with  him  Wayne  P.  Rambo,  for  ap- 
pellee.— Defendant  having  relied  upon  plaintiff's  advice, 
and  statements  as  to  the  kind  of  engines  plaintiff  was  then 
manufacturing,  their  suitableness  to  defendant's  apart- 
ment house,  the  power  required  to  obtain  the  result  de- 
sired, and  the  selection  by  plaintiff  of  the  location  in  de- 
fendant's premises,  and  the  agreement  by  plaintiff  to 
install,  there  was  an  implied  warranty  that  the  machin- 
ery to  be  installed  was  reasonably  suitable  to  do  the  work 
in  the  place  where  the  same  was  installed:  Osborne  v. 
Walley,  8  Pa.  Superior  Ct.  193;  Warder  v.  Blair,  4  Penny, 
182;  McCormick  Harvesting  Machine  Co.  v.  Nicholson, 
17  Pa.  Superior  Ct.  188;  Erie  City  Iron  Works  v.  Barber, 
102  Pa.  156. 

This  was  a  purchase  of  a  plant  to  be  installed  by  plain- 
tiff for  a  particular  use,  made  known  to  the  seller. 

In  purchase  for  a  particular  use  made  known  to  the 
seller,  if  the  buyer  relies  on  the  vendor's  judgment  to 
sell  it,  and  not  on  his  own,  there  is  an  implied  warranty 
that  the  article  is  reasonably  fit  and  suitable  for  that 
purpose:  Benjamin  on  Sales  (7th  ed.,  1889),  686;  Dries- 
bach  V.  Bridge  Co.,  81*  Pa.  177;  Jarecki  Mfg.  Co.  v. 
Kerr,  165  Pa.  529;  Port  Corbon  Iron  Co.  v.  Groves,  68 
Pa.  149. 

Testimony  showed  conclusively  that  plaintifif  had  not 
furnished  the  necessary  concrete  foundations  upon  which 
to  install  the  engines  in  defendant's  building,  and  in 
consequence  thereof  the  engines  could  not  be  used. 

Opinion  by  Mr.  Justice  Brown,  May  9,  1910: 
On  January  30,  1905,  the  appellee  entered  into  a  writ- 
ten contract  with  the  appellant  for  the  installation  of  an 
electric  light  plant  in  a  building  owned  and  used  by  him 
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as  an  apartment  house,  in  the  city  of  Philadelphia.    What 
the  company  was  to  furnish  and  what  the  appellee  was 
to  get  from  it  for  the  price  he  was  to  pay  are  explicitly 
stated  in  the  agreement  between  them,  the  last  clause  of 
which  is,  "And  it  is  further  agreed  that  this  instnunent 
evidences  the  whole  contract  under  which  the  said  en- 
gine is  received  by  the  undersigned."    What  the  appellee 
was  to  get  were  known  and  definitely  described  things, 
and  the  terms  and  conditions  under  which  he  was  to  get 
them  were  definitely  set  forth  in  the  agreement.     The 
appellant  supplied  and  installed  the  engines  and  dynamos 
upon  foundations  which  it  built.    On  March  23,  1905,  it 
started  the  engines,  when  it  was  immediately  found  that 
the  noise,  vibration  and  shock  were  so  great  that  they 
rendered  appellee's  building  and  the  premises  immediately 
to  the  south  practically  uninhabitable.    The  rest,  sleep 
and  comfort  of  the  occupants  of  appellee's  house  were 
interfered  with  and  the  owner  of  the  adjoining  premises 
threatened  to  apply  for  an  injunction  to  abate  the  nui- 
sance from  which  he  suffered,  for  the  vibration  caused 
dishes  and  plates  to  rattle  upon  the  table  in  the  dining 
room  and  on  the  ranges  in  the  kitchen,  and  the  floors  of 
his  sitting  room  and  library  shook,  so  as  to  render  the 
use  of  the  same  impossible.    Some  efforts  were  made,  ex- 
tending over  a  period  of  a  month,  to  correct  the  evil,  the 
existence  of  which  the  company's  superintendent  ad- 
mitted, but  these  efforts  were  abandoned  and  shortly 
afterwards  this  suit  was  brought.    To  the  defense  that 
the  appellee  attempted  to  make,  that  there  had  been  a 
parol  contemporaneous  agreement  amoxmting  to  a  guar- 
anty that  there  would  be  no  noise,  vibration  or  shock, 
the  answer  of  the  appellant  was  that  there  was  no  such 
condition  in  the  agreement,  which,  according  to  its  ex- 
press terms,  evidenced  the  whole  contract  between  them. 
It  is  inconceivable  that  the  appellee  would  have  con- 
tracted with  the  appellant  for  the  installation  of  a  plant 
that  would  be  so  utterly  useless  to  him  as  that  furnished, 
and  it  is  equally  so  that  the  appellant  would  have  at- 
VoL  ccxxvrii-— 14 
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tempted  to  sell  it  to  him;  but  the  contention  of  the  latter 
is  that,  as  the  appellee  got  what  it  contracted  to  give 
him,  he  must  pay.  To  his  defense  of  the  parol  contem- 
poraneous agreement  reply  is  made  that  it  was  not  so 
nominated  in  the  bond.  It  is  to  be  conceded  that  the 
appellant  has  the  right  to  stand  upon  its  contract,  but 
before  it  is  to  be  permitted  to  recover  it  is  bound  to  show 
that  it  has  performed  the  same  in  all  respects.  Upon 
this  issue  alone  the  case  should  have  gone  to  the  jury, 
and,  if  the  learned  trial  judge  had  consistently  adhered 
to  his  instruction  to  them  in  his  charge  and  to  his  answer 
to  plaintiff's  third  point,  that  they  were  not  to  consider 
the  alleged  contemporaneous  agreement,  but  the  written 
one  alone  as  the  contract  between  the  parties,  and  that 
if  the  plaintiff  fiu'nished  and  erected  the  gas  engines, 
generators,  switch  board,  etc.,  as  provided  by  the  written 
contract,  their  verdict  should  be  in  its  favor,  the  record 
would  be  free  from  error,  for  there  is  no  assignment  to 
the  admission  or  rejection  of  evidence. 

One  of  the  covenants  of  the  appellant  was  to  lay  a 
necessary  concrete  foxmdation  for  the  plant.  The  super- 
intendent of  the  company,  with  whom  all  negotiations 
were  had,  admitted  on  the  trial  that  this  concrete  foun- 
dation should  have  extended,  according  to  the  rules  un- 
der which  his  company  worked,  sixty  inches  below  the 
floor  level.  It  was  proven  by  a  number  of  witnesses  that 
the  foundation  went  below  that  level  only  about  twenty- 
two  inches;  that  it  was  not  only  not  laid  to  the  necessary 
depth,  but  did  not  go  down  to  soUd  earth;  that  it  rested 
partly  on  loose  ashes,  on  an  old,  abandoned  brick  wall 
and  on  several  old,  abandoned  drain  pipes,  and,  accord- 
ing to  the  testimony  of  a  number  of  witnesses,  the  effect 
on  the  building  in  which  the  engines  were  installed  and 
upon  that  adjoining  it,  resulting  from  this  defective 
foundation,  would  be  to  send  the  excessive  vibrations 
and  shocks  through  both.  The  real  issue,  and  the  only 
one,  therefore,  as  counsel  for  appellee  properly  state  it  in 
their  statement  of  the  question  involved,  was  as  to  the 
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■  laying  of  the  necessary  concrete  foundation,  for  if ,  as  a 
I  r^t  of  its  not  being  properly  laid,  the  engines  made 
I  the  great  and  unusual  noises,  vibrations  and  shocks  re- 
ferred to  bpth  in  appellee's  house  and  in  that  adjoining, 
the  plaintiff  ought  not  to  be  allowed  to  recover.  Instead 
of  consistently  following  the  proper  instructions  to  which 
we  have  referred  and  his  correct  answer  to  defendant's 
fourth  point,  the  learned  trial  judge  told  the  jury  that 
they  might  determine  whether,  as  a  fact,  upon  the  proofs 
offered,  the  noise,  vibrations  and  shock  were  imdue  and 
more  than  a  reasonable  man  in  the  position  of  the  ap- 
pellee should  have  anticipated  and  more  than  the  ap- 
pellant might  have  claimed  as  ordinary  and  reasonable, 
and,  if  they  should  so  find,  a  defense  was  made  out. 
This  was  error,  for  if  the  appellant  had  in  all  respects 
performed  its  contract  with  the  appellee,  and  he  had  ob- 
tained what  his  contract  called  for,  payment  was  not  to 
be  avoided  simply  because  there  might  have  been  undue 
noise,  vibration  and  shock.  Though  in  his  general  charge 
the  trial  judge  had  told  the  jury  that  they  were  to  dis- 
r^ard  entirely  the  parol  contemporaneous  agreement, 
in  answering  the  tenth  point  submitted  by  the  defendant 
he  instructed  them  that,  if  they  believed  the  appellee 
was  without  skill  or  experience  in  the  matter  of  installing 
engines  and  dynamos,  and  relied  upon  the  statements 
and  representations  made  by  the  appellant's  agent  as  to 
their  freedom  from  noise,  vibration  and  shock,  so  as  to 
make  the  plant  fit  and  suitable  for  installation  and  op- 
eration in  an  apartment,  and  the  engines  installed  and 
operated  produced  unusual  noise,  vibration  and  shock, 
ao  as  to  be  unsuitable  for  use  in  the  house,  the  plaintiff 
could  not  recover.  The  case  thus  went  to  the  jury  under 
certain  instructions  that  were  contradictory  of  correct 
ones.  They  may  have  followed  the  incorrect  instructions 
and  denied  a  recovery  merely  on  the  groxmd  that  there 
had  been  undue  vibration  and  shock,  or  they  may  have 
concluded  that  no  recovery  could  be  had  in  view  of  the 
^presentation  by  plaintiff  as  to  the  freedom  of  the  plant 
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from  vibration  and  shock.  No  one  can  tell  which  in- 
structions were  followed,  and  the  judgment  must,  there- 
fore, be  reversed:  Gearing  v.  Lacher,  146  Pa.  397;  Wolf  v. 
Wolf,  158  Pa.  621 ;  Baker  v.  Hagey,  177  Pa.  1^8. 

The  third  and  sixth  assignments  of  error  are  sustained 
and  the  judgment  is  reversed  with  a  venire  facias  de 
novo. 


Brandenburg,  Appellant,  v.  Coxe. 

Receivers — Corporations — Insolvency — Contract — Sales  agent. 
Where  the  general  sales  agent  of  a  corporation  sends  in  orders  which 
are  accepted  by  the  company,  but  before  they  are  filled,  the  company 
goes  into  the  hands  of  a  receiver,  the  latter  may,  if  he  does  not  adopt  the 
general  sales  contract  with  the  agent,  fill  the  orders  on  hand,  without 
being  liable  as  receiver  for  the  conmiissions  of  the  agent  imder  the 
contract.  As  to  such  commissions  the  agent  is  in  the  same  position 
as  other  creditors. 

Argued  Feb.  28,  1910.  Appeal,  No.  392,  Jan.  T.,  1909, 
by  plaintiffs,  from  judgment  of  C.  P.  Berks  Co.,  Nov.  T., 
1908,  No.  37,  for  defendant  non  obstante  veredicto  in 
case  of  C.  G.  Brandenburg  et  al.,  trading  as  Branden- 
burg &  Company,  v,  John  L.  Coxe,  Receiver  of  Keystone 
Wagon  Works.  Before  Fell,  C.  J.,  Brown,  Mestre- 
ZAT,  Potter  and  Stewart,  JJ.    AflBrmed. 

Assumpsit  for  conmiissions  on  sales. 

Endlich,  p.  J.,  filed  the  following  opinion: 
The  Keystone  Wagon  Works  had  a  contract  with 
plaintiffs,  running  to  July  1,  1910,  constituting  plain- 
tiffs its  agents  for  the  sale  of  automobile  bodies,  etc.,  at 
a  commission  of  ten  per  cent  upon  the  aggregate  net  price 
of  all  such  bodies,  etc.,  sold,  manufactured,  and  shipped 
by  the  company.  Orders  procured  by  plaintiffs  were 
subject  to  the  approval  of  the  company  and  prices  fixed 


Digitized  by 


Google 


BRANDENBURG,  AppeUant,  v,  COXE.  213 

1910.]  Opinion  of  Court  bdow. 

by  it.  It  was  to  furnish  to  plaintiffs  monthly,  between 
the  fifth  and  fifteenth,  a  statement  of  the  net  selling 
price  of  all  bodies,  etc.,  shipped  during  the  preceding 
month,  and  between  the  tenth  and  twentieth,  to  pay 
them  the  percentage  figured  upon  that  statement.  It 
was  provided  that  the  contract  should  be  binding  unless 
either  of  the  parties  should  become  insolvent,  in  which 
case  it  might  be  terminated  as  soon  as  all  payments  then 
due  were  made.  On  November  29,  1907,  the  wagon 
works,  having  become  insolvent,  went  into  the  hands 
of  defendant  as  receiver.  At  that  time  there  were  un- 
finished and  unshipped  a  number  of  automobile  bodies, 
etc.,  for  part  of  which  the  plaintiflfs  had  obtained  orders 
approved  by  the  company.  Under  authority  from  the 
court  the  receiver  proceeded  to  complete  the  bodies,  etc., 
and  when  completed  shipped  them  to  the  persons  to 
whom  they  had  been  sold,  the  net  selling  price  amount- 
ing to  $20,520.10.  Plaintiflfs  claim  that  they  are  entitled 
in  this  action  to  recover  from  the  receiver  ten  per  cent 
on  that  amoxmt  \mder  the  contract  referred  to.  There 
being  no  facts  in  dispute,  a  request  by  defendant  for 
binding  instructions  was  declined  and  a  verdict  directed 
and  taken  for  plaintiflfs,  whereupon  these  rules  were 
entered. 

This  is  an  action  of  assumpsit.  Its  maintenance  re- 
quires privity  of  contract:  Blymire  v.  Boistle,  6  Whart. 
182;  Morrison  v.  Beckey,  6  Whart.  349;  Finney  v.  Finney, 
16  Pa.  380;  Brown  v.  Title  &  Trust  Co.,  174  Pa.  443. 
There  was  no  express  promise  by  defendant  to  plaintiflfs. 
Is  there  any  to  be  implied?  It  is  not  disputed,  either 
that  a  receiver  may  refuse  to  assume  and  carry  out  a 
contract  of  the  company  executory  at  the  time  of  his 
appointment,  or  that  if  he  elects  to  adopt  such  contract 
and  accepts  the  benefit  of  it,  an  assmnption  by  him  of 
its  obligations  is  to  be  implied.  A  most  apt  illustration 
of  this  principle  is  found  in  Spencer  v.  Columbian  Ex- 
position (111.),  45  N.  E.  Repr.  250.  There  a  company  had 
obtained  the  concession  for  a  certain  period  of  a  space 
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for  restaurant  purposes,  the  contract  granting  it  stipu- 
lating for  the  payment  in  consideration  of  it  of  a  percen- 
tage upon  the  gross  receipts.  The  company  became  in- 
solvent and  a  receiver  was  appointed  when  but  half  the 
term  for  which  the  concession  had  been  made  had  ex- 
pired. The  receiver  continued  to  occupy  the  space  and 
to  carry  on  the  business,  completing  the  term  and  re- 
ceiving the  profits.  It  was  held  that  he  could  not  at  the 
end  of  the  term  repudiate  the  contract  and  pay  the  ex- 
position on  the  basis  of  a  mere  quantiun  meruit.  But* 
the  case  not  only  illustrates  the  application  of  the  prin- 
ciple: it  also  marks,  by  the  contrast  between  its  facts 
and  those  of  the  present  case,  its  inappUcability  to  the 
latter.  There  the  receiver's  acts  were  a  daily  affirmance 
of  the  contract  of  concession.  But  for  the  continuance 
of  the  privilege  secured  by  it  he  would  have  been  a  tres- 
passer. Of  course  he  could  not  have  the  benefit  of  the 
contract  without  assuming  its  burdens,  and  hence  his 
assumption  of  them  was  bound  to  be  implied.  If  here 
it  appeared  that  the  receiver  (supposing  him  to  have 
been  so  empowered)  had  continued  the  business  of  manu- 
facturing automobile  bodies,  etc.,  accepting  new  orders 
for  such  from  the  plaintiffs  under  the  old  contract,  or 
even  only  approving  previously  sent  in  orders  not  yet 
approved  by  the  company,  filling  them  and  receiving 
payment  for  them,  and  the  claim  now  in  suit  involved 
the  question  of  his  liability  for  the  commissions  fixed  by 
the  contract,  the  case  cited  might  go  far  towards  sus- 
taining the  plaintififs'  position.  But  that  is  not  what  we 
have  here.  It  is  not  alleged  that  the  receiver  continued 
the  company's  business  in  the  sense  indicated.  He  con- 
tinued it  merely  to  finish  what  had  been  begun  by  the 
company.  Plaintiffs  sold  nothing  for  him.  They  had 
sold  the  automobile  bodies,  etc.,  for  the  company.  Ac- 
cording to  the  contract  they  had  with  it,  by  which  the 
parties  had  made  their  own  law:  Hartley  v.  Decker,  89 
Pa.  470,  473,  their  services  to  the  company,  which  were 
continuous,   entitled  them  to  a  certain  compensation 


Digitized  by 


Google 


BRANDENBURG,  Appellant,  v.  COXE.  216 

1010.]  Opinion  of  Court  below. 

from  the  company.  Tliey  were  its  creditors  for  the 
amoimt  of  that  compensation.  Payment  of  it  was  to  be 
made  at  the  times  and  upon  the  basis  provided  for  in  the 
contract;  that  is  to  say,  every  month  they  were  entitled 
to  receive,  not  ten  per  cent  upon  the  price  of  this  or  that 
particular  body,  etc.,  or  of  all  the  bodies,  etc.,  they\iad 
found  purchasers  for,  but  a  sum  equal  to  ten  per  cent 
upon  the  aggregate  sales  of  bodies,  etc.,  shipped  by  the 
company  during  the  preceding  month,  no  matter  by 
whom  sold — and  so  on  xmtil  the  termination  of  the  con- 
tract by  its  expiration  or  of  the  business  of  the  company 
by  its  insolvency.  It  wiD  be  noticed  that  the  completion 
and  shipping  of  the  bodies,  etc.,  were  no  concern  of  the 
plaintiffs  except  as  furnishing  the  measure  of  the  monthly 
payments  to  be  made  to  them.  Their  claim  against  the 
company  imder  the  contract  was  perfect  without  this. 
In  other  words,  the  indebtedness  to  plaintiffs  arising  by 
virtue  of  the  contract,  was  the  company's  debt  at  the 
date  of  the  appointment  of  the  receiver.  When  there- 
fore the  receiver,  taking  charge,  found  in  process  of  man- 
ufacture certain  automobile  bodies,  etc.,  already  sold  to 
certain  parties  through  plaintiffs'  agency,  and  finished 
and  delivered  them,  he  created  no  new  liability  in  favor 
or  against  anyone.  He  did  not  adopt  the  sales  made  by 
the  plaintiffs.  The  company  had  done  that.  He  did 
not  accept  any  duty  or  benefit  under  the  company's 
contract  with  plaintiffs,  which  the  company  had  not  ac- 
cepted. He  simply  performed  a  duty  assumed  by  the 
company  towards  the  vendees  in  approving  those  sales 
and  thereby  making  them  its  own.  He,  in  other  words, 
adopted  and  fulfilled  its  contracts  with  its  vendees. 
Surely  in  so  doing  he  cannot  be  said  to  have  assumed  any 
liability  towards  plaintiffs,  with  whom  he  had  no  dealings 
and  came  into  no  relation  whatever,  or  to  have  adopted 
their  contract  with  the  company  as  a  continuing  one. 
The  contrary  would  seem  to  be  one  of  those  self-evident 
propositions  of  which  it  is  said  in  Miller  v.  Miller,  187 
PiL  572,  583,  that  they  are  not  the  subject  of  demon- 
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stration,  and  in  Smoot  v.  B.  &  L.  Assn.  (Va.),  29  S.  E. 
Repr.  746,  that  the  attempt  to  elucidate  them  serves 
rather  to  obscure. 

The  conclusion  appears  inevitable  that  there  is  no 
occasion  for  the  granting  of  a  new  trial,  and  that  defend- 
ant is  entitled  to  judgment. 

The  rule  for  a  new  trial  is  discharged,  and  the  rule  for 
judgment  n.  o.  v.  made  absolute. 

At  the  trial  the  jury,  under  binding  instructions,  re- 
turned a  verdict  for  the  plaintiflFs  for  $2,052.01.  The 
court  subsequently  entered  judgment  for  defendant  non 
obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  defendant 
non  obstante  veredicto. 

Cyrus  G.  Derr,  for  appellants. — If  the  receiver  elected 
to  adopt  the  sales,  it  necessarily  involved  an  adoption 
of  the  contract  under  which  the  sales  had  been  made, 
and  entitled  the  appellants  to  the  commission  provided 
by  that  contract:  Spencer  v.  World's  Colmnbian  Expo- 
sition, 45  N.  E.  Repr.  250;  Central  Trust  Co.  v.  East 
Tennessee  Land  Co.,  79  Fed.  Repr.  19;  Girard  Life  Ins., 
etc.,  Co.  V.  Cooper,  51  Fed.  Repr.  332;  United  Electric 
Securities  Co.  v.  Louisiana  Electric  Light  Co.,  71  Fed. 
Repr.  615. 

/.  Bennett  Nolan,  with  him  Joseph  R,  Dickinson^  for 
appellee. — ^The  declaration  avers  that  it  was  the  sales 
which  were  adopted,  and  bearing  in  mind  that  these 
sales  consisted  of  orders  received  and  accepted  by  the 
company  before  the  receivership,  it  is  clear  that  the  ap- 
pellants rendered  no  services  to  the  receiver  from  which 
this  obligation  could  arise. 

No  act  of  the  receiver  was  the  act  of  the  wagon  works 
done  through  him.  The  receiver  occupies  the  same  po- 
sition as  a  stranger  who  might  have  filled  the  orders  upon 
the  failure  of  both  the  wagon  works  and  the  receiver  to 
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do  80,  and  such  stranger  would  not  have  been  liable  to 
pay  the  appellants  for  the  reason  that  he  never  undertook 
to  do  so.  See  Atkinson  v.  Schoonmaker  et  al.,  12  Mo. 
App.  425. 

Per  Curiam,  May  9,  1910: 

We  concur  in  the  view  expressed  in  the  opinion  of 
Judge  Endlich,  on  which  we  aflfirm  the  judgment  ap- 
pealed from,  that  there  was  not  an  adoption  by  the  re- 
ceiver of  the  contract  between  the  plaintiffs  and  the 
Keystone  Wagon  Works,  as  a  continuing  contract,  but 
merely  the  use  by  him  of  orders  received  by  the  corpo- 
ration before  his  appointment.  The  plaintiffs'  claim  for 
orders  procured  for  and  accepted  by  the  corporation  was 
complete  at  the  time  of  the  appointment  of  the  receiver 
and  for  it  they  have  the  same  remedies  as  other  creditors. 

The  judgment  is  affirmed. 


Spangler  v.  Trogler,  Appellant. 

Ejectment — Rule  to  bring  ejectment — Disputed  Me — Possession — 
Act  of  March  8, 1889,  P.  L.  10, 

1.  Where  a  person  by  himself  and  his  predecessors  has  been  in  actual 
poeseasion  for  over  seventy  years,  of  a  cleared  portion  of  a  warrant, 
and  has  by  the  cutting  of  timber  or  other  acts  been  in  possession  in  the 
remaining  portion  of  the  warrant  which  is  uninclosed  and  unimproved 

I  woodland,  such  possession  of  the  woodland  is  sufficient  to  give  the  per- 

I  son  80  holding  it  a  right  to  a  rule  upon  a  person  claiming  the  record 

I  ownership,  to  bring  an  action  of  ejectment  within  six  months  as  pro- 

vided by  the  Act  of  March  8, 1889,  P.  L.  10,  and  its  supplements. 

2.  In  such  case  the  right  of  the  petitionee  to  the  rule  is  not  defeated 
by  the  fact  that  he  holds  title  subject  to  an  agreement  to  reconvey  on 
a  future  happening. 

Argued  March  7,  1910.  Appeal,  No.  153,  Jan.  T., 
1909,  by  defendant,  from  order  of  C.  P.  Franklin  Co., 
Sept.  T.,  1906,  No.  83,  making  absolute  rule  to  bring 
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ejectment  in  case  of  Henry  Spangler  and  D.  W.  Faust  v. 
William  A.  Trogler.  Before  Fell,  C.  J.,  Bbown,  Elkin, 
Stewart  and  Moschzisker,  JJ.    AjBBnned. 

Petition  for  rule  to  bring  ejectment. 

A,  O.  Smith,  P.  J.,  specially  presiding,  filed  the  follow- 
ing opinion: 

This  is  a  proceeding  brought  under  the  provisions  of 
the  Act  of  assembly  passed  March  8,  1889,  P.  L.  10, 
as  amended  by  the  Act  of  April  16,  1903,  P.  L.  212. 
The  petitioners  presented  their  petition  April  30,  1906, 
alleging  title  in  fee  simple  to  a  certain  tract  of  timber 
land  situate  in  Warren  township,  Franklin  county,  Penn- 
sylvania, containing  eighty-eight  acres  and  114  perches, 
and  alleging  the  lawful  possession  of  the  same  under 
their  claim  of  title;  also  that  defendant,  William  A. 
Trogler,  who  was  not  in  possession  of  said  tract,  claimed 
an  interest  or  title  thereto,  and  praying  for  a  rule  upon 
the  said  respondent,  William  A.  Trogler,  to  bring  his 
action  of  ejectment  within  six  months  or  show  cause  why 
the  same  cannot  be  so  brought.  To  this  rule  defendant 
filed  his  answer  September  17,  1906,  setting  up  a  complete 
and  consecutive  paper  title  from  the  conunonwealth  of 
Pennsylvania  to  himself  for  the  land  in  controversy. 
Said  answer  alleged  that  the  land  claimed  was  iminclosed 
and  unimproved  woodland  and  that  the  plaintiffs  did 
not  have  possession  of  the  same,  so  as  to  bring  themselves 
within  the  terms  of  the  act  of  assembly  under  which  the 
proceeding  was  conunenced.  Upon  replication  being 
filed  both  sides  proceeded  to  take  testimony.  This  tes- 
timony is  very  volmninous  and  much  of  it  was  perhaps 
not  relevant  to  the  particular  controversy  involved  in 
this  rule,  for  the  reason  that  this  is  not  a  trial  of  an  ac- 
tion of  ejectment  but  simply  a  proceeding  to  determine 
whether  or  not  the  court  has  jurisdiction  under  the  facts 
to  compel  the  defendant  to  bring  his  action. 

From  this  testimony  we  find  the  following  facts  as 
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material  and  applicable  to  the  consideration  of  the  issue 
joined: 

L  The  petitioners,  Henry  Spangler  and  D.  W.  Faust 
claim  title  and  right  of  possession  to  the  land  in  contro- 
versy, together  with  other  lands,  by  virtue  of  a  deed  from 
John  Fritz,  dated  May  14,  1904,  and  recorded  in  the  re- 
corder's oflBce  in  Franklin  county.  This  deed  is  absolute 
on  its  face  and  under  it  the  petitioners  took  possession 
and  commenced  cutting  timber  until  stopped  by  pro- 
ceeding3  brought  against  them  by  the  respondent  in  this 
rule. 

2.  In  connection  with  the  said  deed,  and  on  the  same 
day,  an  agreement  was  entered  into  between  John  Fritz 
of  the  one  part,  and  D.  W.  Faust,  afterwards  joined  in 
by  Henry  Spangler,  of  the  other  part,  the  terms  of  which 
are  as  foUows,  in  full: 

"Whereas  the  said  John  Fritz  has  this  day  conveyed 
to  Henry  Spangler  and  D.  W.  Faust  a  tract  of  timber 
land  situate  in  Warren  township  aforesaid,  containing 
one  himdred  and  thirteen  acres  and  seventy-nine  perches 
of  land  for  the  consideration  therein  mentioned  but 
which  said  sum  of  money  has  not  yet  been  paid,  but  said 
conveyance  has  been  made  for  the  purpose  of  enabling 
said  Faust  and  said  Spangler  to  exercise  and  enjoy  the 
full  and  complete  control  and  management  of  said  tract 
of  land  so  long  as  any  timber  remains  thereon  and  after 
the  timber  on  said  kmd  has  been  cut  and  removed  from 
the  premises  in  accordance  with  the  terms  of  this  agree- 
ment the  said  Faust  and  Spangler  for  themselves  and  for 
their  respective  heirs  agree  for  a  nominal  consideration, 
to  reconvey  the  same  tract  of  land  mentioned  herein  to 
the  said  John  Fritz  or  to  his  heirs. 

"The  price  at  which  the  timber  on  said  land  is  sold  to 
said  D.  W.  Faust  is  Twenty  ($20.00)  Dollars  per  acre  the 
number  of  acres  to  be  determined  by  a  survey  which  is 
to  be  made  as  soon  as  practicable  by  S.  V.  Wingert, 
coimty  surveyor,  or  by  some  other  surveyor  whom  the 
parties  hereto  may  mutually  agree  upon.     No  cleared 
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land  is  to  be  calciilated  in  said  survey  in  determining  the 
number  of  acres  of  timber  land  to  be  paid  for  by  said 
Faust  as  herein  set  forth,  and  it  is  estimated  that  the 
nmnber  of  acres  of  timber  land  will  not  exceed  one  hun- 
dred. Payments  for  said  timber  shall  be  made  as  follows: 
$150.00  to  be  paid  said  Fritz  when  the  first  fifty  tons  of 
bark  have  been  removed  from  the  land,  an  additional 
SI 50.00  to  be  paid  when  the  balance  of  the  bark  on  said 
tract  of  land  has  been  peeled  and  removed  from  the  land 
$200.00  to  be  paid  when  50,000  feet  of  lumber  have  been 
removed,  and  $200.00  to  be  paid  upon  the  removal  of 
each  and  every  subsequent  50,000  feet  of  timber  imtil 
the  whole  price  herein  agreed  upon  for  said  timber  shall 
have  been  paid  for  in  full,  and  in  case  there  should  still 
be  a  balance  due  said  Fritz  when  all  of  said  bark  and 
timber  have  been  removed  from  the  land,  the  said  Faust 
agrees  to  settle  in  full  for  the  same  under  the  terms 
hereof  within  sixty  days  after  the  last  of  the  timber  in 
said  land  has  been  removed. 

"Said  Fritz  further  agrees  that  he  wiD  save  harmless 
the  said  Faust  and  Spangler  in  any  law  suit  that  may  be 
prosecuted  or  instituted  against  them  by  any  person  or 
persons  whomsoever  claiming  or  to  claim  any  part,  parcel 
or  interest  in  or  to  the  land  herein  mentioned  and  will 
pay  all  costs  and  expenses  of  the  said  Faust  and  Spangler 
or  either  of  them  incident  to  the  defense  or  prosecution 
of  any  claim  against  or  by  them  respecting  this  land  or 
the  timber  thereon,  and  said  Faust  is  hereby  authorized 
to  expend  the  first  moneys  due  said  Fritz  for  bark  or 
timber  in  the  defense  or  prosecution  of  such  suit  or  suits 
in  case  the  same  be  deemed  necessary.  It  is  xmderstood 
and  agreed  that  all  the  cleared  land  on  this  tract  shall  be 
used,  occupied  and  enjoyed  by  said  Fritz  in  the  same 
manner  as  he  now  uses  the  same. 

''The  cost  for  recording  the  deed  for  the  land  herein 
named  and  of  writing  and  executing  the  papers  connected 
therewith  are  to  be  paid  by  said  Faust  out  of  the  first 
money  in  his  hands  available  for  that  purpose  and  to  be 
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deducted  from  the  price  to  be  paid  by  said  Faust  to  said 
Fritz  for  timber/' 

3.  That  the  land  in  dispute^  together  with  other  lands, 
in  all  containing  204  acres  and  twenty-four  perches,  was 
obtained  by  the  vendor  of  the  petitioners,  viz.,  John 
Fritz  on  February  28,  1876,  under  proceedings  in  parti- 
tion in  the  orphans'  court  of  Franklin  county  on  the  es- 
tate of  his  father,  Jacob  Fritz,  who  died  March  4,  1874, 
and  that  from  that  time  until  the  date  of  sale  to  the  pe- 
titioners John  Fritz  was  in  the  open,  notorious  and  vis- 
ible possession  of  the  said  204  acres  and  used  the  same  as 
one  property. 

4.  That  the  said  204  acres  and  twenty-foiu'  perches  em- 
braces two  original  warrants,  namely,  the  Ramsey  war- 
rant, dated  August  22,  1785,  containing  seventy-two  acres 
and  106  perches  and  allowance,  sm^eyed  December  5, 
1789,  and  the  Frederick  Long  warrant,  dated  October  19, 
1792,  surveyed  October  28,  1794,  containing  111  acres 
and  111  perches  and  allowance,  as  shown  by  the  certifi- 
cates from  the  land  office  at  Harrisbiu'g. 

5.  That  said  Ramsey  and  Long  warrants  had  been  in 
the  possession  of  Jacob  Fritz,  father  of  John  Fritz  and 
of  Jacob  Fritz's  father,  also  named  Jacob  Fritz,  for  a 
long  period  of  years;  and  that  the  whole  thereof,  consist- 
ing of  204  acres  and  twenty-four  perches  and  allowance, 
has  been  used  by  the  Fritz  family  for  all  of  said  period 
as  one  property,  a  large  portion  thereof  being  cleared  by 
^em  and  used  as  a  farm,  the  balance  of  the  said  204 
acres  and  twenty-foiu*  perches  consisting  of  the  woodland 
/^^nr  in  dispute  and  which  was  mostly  situated  upon  the 
^Trederick   Long   warrant.     Although   open,   uninclosed 
^x^d  Unimproved,  it  was  used  by  the  said  Fritzs  for  two 
or  three  generations  for  the  general  purposes  of  the  farm, 
in  making  fences,  shingles,  timber  and  firewood.    That 
Jacob  Fritz,  2d,  father  of  John  Fritz,  was  a  cooper  by 
tirade  and  cut  over  the  whole  tract  of  woodland  now  in 
^^Ute  from  time  to  time,  for  the  purposes  of  his  trade 
*^  securing  stave  timber. 
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6.  That  lying  within  the  boundaries  of  the  Frederick 
Long  warrant  are  three  or  more  cleared  fieldsi  each  of  six 
or  more  acres,  irr^ularly  carved  out  of  the  said  Long  war- 
rant on  its  western  side  next  to  the  Ramsey  warrant,  and 
that  so  far  as  the  said  cleared  land  is  concerned  there  is  no 
contest  as  to  the  open,  notorious  and  uninterrupted  posses- 
sion by  the  Fritzs,  predecessors  in  title  of  the  petitioners. 

7.  That  this  dispute  arises  by  reason  of  the  interfer- 
ence of  the  Ramsey  and  Long  warrants  with  a  warrant 
in  the  name  of  Charlotte  Carllle,  dated  August  24,  1785, 
surveyed  November  11,  1785,  for  323  acres,  forty-two 
perches  and  allowance,  and  which  warrant  embraced 
within  its  boundaries  most,  if  not  all,  of  the  said  Ramsey 
and  Long  warrants;  respondent  William  A.  Trogler, 
offered  in  evidence  what  is  claimed  as  a  complete  con- 
secutive paper  title  to  the  whole  of  the  Charlotte  Carlile 
warrant.  From  which  fact,  mainly,  respondent  contends 
to  have  the  title  and  right  of  possession  of  the  uninclosed 
and  unimproved  woodland  of  the  Frederick  Long  war- 
rant embraced  within  the  bounds  in  which  the  said  Long 
warrant  interferes  with  the  Carlile  warrant. 

8.  That  in  the  lifetime  of  Jacob  Fritz,  2d,  some  time 
during  1870  or  1871,  George  W.  Wolf  and  other,  the  im- 
mediate predecessors  in  title  of  the  respondent,  William 
A.  Trogler,  cut  certain  timber  on  the  land  in  dispute 
whereupon  an  action  of  trespass  was  brought  against  them 
by  Jacob  Fritz  to  No.  238,  April  Term,  1871.  That 
Jacob  Fritz  died  before  the  case  came  to  trial  and  his 
heirs  at  law  were  substituted  upon  the  record  as  plain- 
tiffs, and  that  the  record  in  said  case  shows  that  judgment 
was  confessed  by  the  defendants  in  favor  of  the  plaintiffs 
September  14,  1875,  for  $350  and  costs.  It  was  also  al- 
leged in  testimony,  and  not  disputed,  that  this  confession 
of  judgment  was  the  result  of  a  settlement  whereby  the 
defendants  not  only  agreed  to  pay  the  above  sum  but 
agreed  to  quitclaim  to  the  heirs  of  Jacob  Fritz  the  land 
in  controversy,  but  no  quitclaim  deed  or  other  convey- 
ance is  offered  to  show  that  said  purpose  was  carried  out. 
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9.  After  said  settlement  and  confession  of  judgment 
aforesaid,  on  September  17,  1875,  a  petition  was  pre- 
sented in  the  orphans'  court  of  Franklin  county  for  an 
inquisition  on  the  real  estate  of  Jacob  Fritz,  deceased, 
which  inquisition  was  subsequently,  on  December  2, 
1875,  held  on  the  land  by  the  sheriff,  and  among  the 
jurors  summoned  by  the  sheriff  to  appraise  the  land  in 
dispute,  inter  alia,  as  the  property  of  Jacob  Fritz,  was 
George  W.  Wolf,  the  immediate  predecessor  in  title  of 
the  respondent,  also  Hiram  Y.  Reese,  one  of  the  prede- 
cessors in  title  of  George  W.  Wolf  to  the  land  in  dispute. 
It  also  appears  in  testimony,  in  the  deed  offered,  that 
when  Hiram  Y.  Reese  conveyed  the  property  now  claimed 
by  the  respondent  to  Emmert  and  Nesbitt,  predecessors 
in  title  to  George  W.  Wolf,  grantor  stated  that  he  did 
not  warrant  title  to  eighty-eight  acres  and  seventy-nine 
perches  and  allowance  l3dng  east  of  Little  Cove  road, 
being  the  land  now  in  dispute. 

10.  It  also  appears  from  the  testimony  offered,  that 
from  the  time  the  action  of  trespass  was  instituted  against 
Wolf  and  others,  in  1871,  until  the  time  of  his  death  in 
1896,  the  said  Wolf  exercised  no  acts  of  ownership  over 
the  timber  land  in  controversy,  and  several  witnesses 
were  called  on  behalf  of  the  petitioners  to  show  that  he 
told  parties  not  to  cut  timber  on  said  land  as  it  was  not 
his  timber.  After  the  death  of  George  W.  Wolf  the  land 
in  dispute  was  included  in  the  deed  made  by  his  execu- 
tors to  the  respondent  for  a  large  portion  of  the  Char- 
lotte Carlile  warrant. 

11.  That  the  respondent,  himself,  is  not  shown  by 
the  testimony  to  have  exercised  any  acts  of  ownership 
over  the  timber  land  in  controversy  for  many  years  after 
his  purchase  and  until  after  the  purchase  of  the  timber 
by  the  petitioners,  Spangler  and  Faust,  and  after  they 
had  commenced  cutting  thereon.  Respondent,  William  A. 
Trogler,  then  brought  an  action  of  ejectment  to  No.  23, 
February  Term,  1905,  and  filed  his  declarations  therein 
in  which  it  is  averred  that  the  present  petitioners  are 


Digitized  by 


Google 


224  SPANGLER  v.  TROGLER,  AppeUant. 

Opinion  of  Court  below.  [228  Ba. 

now  in  actual  possession  of  the  premises  now  in  dispute. 
This  action  of  ejectment,  after  being  put  at  issue,  was 
discontinued  by  the  plaintiff,  and  in  the  summer  of  1906, 
respondent  purchased  fencing  wire  and  attempted  to 
erect  a  fence  between  the  cleared  fields  of  the  Long  war- 
rant belonging  to  the  farm  of  John  Fritz  and  the  unin- 
closed  woodland,  which  fence  was  at  once  destroyed  by 
the  petitioners. 

12.  We  find  as  a  fact  that  the  said  D.  W.  Faust  and 
Henry  Spangler,  petitioners,  were  in  actual  possession 
of  the  said  timber  land  in  dispute,  consisting  of  eighty- 
eight  acres  and  114  perches,  from  the  time  of  their  pur- 
chase of  said  tract  from  John  Fritz,  for  the  purpose  of 
cutting  and  removing  therefrom  the  timber  purchased 
by  them  by  virtue  of  the  conveyance  hereinbefore  re- 
cited, and  that  they  were  thus  in  the  actual  possession 
of  the  same  at  the  time  of  the  institution  of  this  proceed- 
ing. 

13.  That  the  respondent,  William  A.  Trogler,  at  the 
institution  of  this  proceeding  was  not  in  the  actual  pos- 
session and  control  of  any  portion  of  the  eighty-eight 
acres  and  114  perches  of  woodland  in  dispute,  and  that 
neither  he  nor  his  predecessors  in  title  had  ever  been  in 
lawful  possession  of  the  same  for  any  purpose. 

CONCLUSIONS  OF  LAW. 

1.  We  find,  as  a  matter  of  law,  that  John  Fritz,  pred- 
ecessor in  title  to  the  petitioners,  as  also  Jacob  Fritz,  his 
predecessor,  were  bona  fide  in  possession  of  the  wood- 
land now  in  dispute  under  color  of  the  title  within  the 
meaning  and  terms  of  the  act  of  March  8,  1889,  as 
amended  by  that  of  April  16,  1908. 

2.  That  there  is  not  sufficient  dispute  of  the  actual 
possession  of  the  petitioners  in  this  case  to  oust  the  ju- 
risdiction of  the  court  under  and  by  virtue  of  the  said 
acts,  or  to  compel  the  petitioners  to  resort  to  the  pro- 
visions of  the  act  of  June  10,  1893,  in  order  to  settle  the 
controversy  as  to  title  between  the  parties. 
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3.  That  the  written  agreement  of  May  14,  1904,  en- 
tered into  contemporaneously  with  the  deed  from  John 
Fritz  to  the  petitioners,  does  not  defeat  the  right  of  pos- 
session vested  in  the  petitioners  by  virtue  of  the  deed  of 
even  date.  Without  construing  it  at  length,  its  legal 
effect  is,  first,  an  agreement  to  reconvey  the  land  to 
Fritz  after  the  cutting  and  removal  of  the  timber  by  the 
petitioners;  second,  to  fix  and  make  certain  the  terms  of 
payment  for  the  timber  to  be  cut  and  removed;  third,  to 
cast  upon  John  Fritz,  the  grantor  in  the  deed  given,  the 
burden  of  defending  his  title,  which  burden  by  virtue  of 
this  agreement  is  probably  no  greater  than  that  provided 
for  by  the  warranty  of  his  deed. 

As  we  construe  the  whole  transaction,  the  legal  effect 
of  the  deed  was  to  vest  in  Faust  and  Spangler  whatever 
right  of  possession  and  title  to  the  tract  named  may  have 
b^en  held,  claimed  or  owned  by  John  Fritz.  The  con- 
temporaneous agreement,  in  its  preamble,  recites  the 
purpose  of  the  deed  as  being  to  enable  Faust  and  Spangler 
"to  exercise  and  enjoy  the  full  and  complete  control  and 
management  of  said  tract  of  land  so  long  as  any  timber 
remains  thereon,"  and  this  purpose  involves  an  absolute 
right  of  possession.  There  is  nothing  in  the  further 
clauses  of  the  agreement  which  can  be  construed  to 
minimize,  lessen  or  defeat  this  absolute  right  of  posses- 
sion vested  in  the  petitioners  for  whatever  of  possession 
and  control  ovier  the  timber  land  had  been  previously 
enjoyed  by  John  Fritz. 

DISCUSSION   OF  LAW  AND   FACTS. 

This  proceeding  is  under  the  Act  of  March  8,  1889, 
P.  L.  10,  which  was  first  amended  by  the  Act  of  May  25, 
1893,  P.  L.  131,  and  later  by  the  Act  of  April  16,  1903, 
P.  L.  212,  which  amendments,  however,  are  not  necessary 
to  be  considered  here.  The  act  is  entitled,  "An  Act  to 
settle  title  to  real  estate,"  and  in  our  judgment  should 
receive  a  fair  and  liberal  construction  and  not  receive 
such  a  narrow  construction  as  to  defeat  the  purposes  of 
Vol.  ccxxvui — 15 
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the  act.  There  is,  of  course,  a  sunilar  Act  dated  June  10, 
1893,  P.  L.  415,  which  can  be  used  where  the  title  to 
property  is  disputed  and  to  comi)el  settlement  of  titles. 
The  two  acts  have  a  common  purpose,  viz.,  settlement 
of  title  to  real  estate,  but  the  provisions  of  the  acts  show 
that  they  are  intended  to  take  effect  under  different  cir- 
cumstances. 

This  proceeding  being  admittedly  under  the  act  of 
1889,  the  question  is,  What  are  the  jurisdictional  facts 
necessary  to  put  the  case  within  the  terms  of  that  act? 
The  language  of  the  act  is,  "Whenever  any  person  not 
being  in  possession  thereof  shall  claim  or  have  an  appar- 
ent interest  in  or  title  to  real  estate,  it  shall  be  lawful  for 
any  person  in  possession  thereof  claiming  title  to  the 
same  to  make  application  to  the  court,"  etc.  Two  facts 
then  must  appear  to  give  jiuisdiction,  first,  possession 
by  plaintiff  or  petitioner  claiming  title,  that  is,  having 
color  of  title;  and,  second,  a  claim  of  title  by  the  other 
party  out  of  possession.  In  the  petitioner  or  plaintiff 
there  must  be  two  things,  possession  and  claim  of  title. 
As  is  said  by  Judge  Lindsey,  in  Welsh's  Petition,  13  Pa. 
Dist.  Rep.  498:  ''The  possession  of  a  mere  intruder,  or 
squatter,  without  color  of  title  or  claim  thereto,  woidd 
probably  not  be  entitled  to  the  benefit  of  the  act."  It  is 
not,  however,  necessary  to  decide  that  the  plaintiff's 
title  is  a  good  one.  All  that  is  necessary  is  that  there  is 
possession  under  some  claim  or  color  of  title:  Fearl  v. 
Johnstown,  216  Pa.  205;  Welsh  v.  Clough,  216  Pa.  276, 
reversing  Judge  Lindbey  in  Welsh's  Petition,  13  Pa.  Dist. 
Rep.  498. 

In  this  case,  as  we  have  foimd,  the  Fritz  family,  grand- 
father, father  and  son,  have  been  in  the  actual  possession 
of  the  land  covered  by  the  two  warrants,  the  James  Ram- 
sey and  the  Frederick  Long,  containing  in  all  204  acres 
clearing  over  one-half  of  the  said  204  acres  during  the 
last  seventy  years  and  farming  it.  The  cleared  land  ac- 
tually farmed  extended  not  only  over  the  Ramsey  war- 
rant but  for  a  considerable  distance  over  the  line  between 


Digitized  by 


Google 


SPANGLER  V.  TROGLER,  Appellant.  227 

1W0.J  Opinion  of  Court  below. 

^  ti^o  warrants  into  the  Frederick  Long  warrant.    In 
^^  action  of  ejectment  brought  by  respondent  against 
^^  petitioners  in  1905,  the  description  in  the  pleadings 
l^^tches  out  the  cleared  fields  of  the  Fritz  farm  extending 
"^  the  Lcoig  warrant  and  simply  describes  that  which 
^^y  claim  is  woodland  only,  wiinclosed  and  unimproved. 
^  m  this  proceeding  petitioners  describe  only  the  im- 
Uiclosed  and  unimproved  woodland.    Both  proceedings 
recognize  and  concede  that  there  was  the  actual  posses- 
sion by  clearing  and  farming  of  the  cleared  fields  of  the 
Long  warrant  so  that  even  if  there  was  not  an  actual 
possession  by  cutting  of  timber  upon  the  woodland  there 
would  yet  be  the  constructive  possession  of  the  woodland 
following  the  possession  of  a  part  of  the  Long  warrant  as 
fann  land  under  a  claim  of  title. 

This  fe  the  well-recognized  law  of  Penni^lvania  as 
shown  by  a  great  many  decisions.    As  is  said  in  the  syl- 
labus to  Ament's  Executor  v.  Wolf,  33  Pa.  331,  "In  case 
of  interfering  surveys  if  the  owner  of  the  yoimger  title 
enter  upon  and  occupy  a  part  of  his  tract  and  use  the 
uninclosed  woodland  within  the  lines  of  his  survey  as 
woodland  is  ordinarily  used  this  is  not  a  constructive,  but 
an  actual  possession  of  the  woodland  and  would  give  title 
thereto  imder  the  statute  of  limitations,  notwithstanding 
the  eatry  by  the  owner  of  the  elder  survey  upon  another 
portion  of  his  tract.    The  constructive  possession  which 
the  law  attributes  to  the  legal  title  is  ousted  by  such  use 
of  the  woodland;  and  an  actual  entry  by  the  owner  of 
the  ddeac  title  upon  another  part  of  his  tract  is  not  suffi- 
^t  to  vest  the  possession  in  him  as  against  the  occupier 
under  the  younger  survey."   The  same  principles  respect- 
ing actual  and  constructive  possession  under  different  con- 
ditions and  facts  appear  in  Hole  v.  Rittenhouse,  37  Pa. 
116;  Burke  v.  Hanunond,  76  Pa.  172;  Williams  v.  Beam, 
J96  Pa,  341,  and  many  other  cases. 

In  thfe  case  for  a  long  period  of  years  it  is  clear  from 
the  testimony  that  the  Fritzs  used  the  entire  Long  war- 
rant including  the  woodland  in  dispute  along  with  their 
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other  fann  land  for  general  farm  purposes;  also  that 
Jacob  FritZy  2d,  was  a  cooper  and  cut  a  considerable 
portion  of  the  large  timber  on  the  tract  for  the  purposes 
of  his  trade.  The  surveyor  and  a  son  of  the  respondent 
both  testified  to  the  fact  that  stiunps,  as  many  as  six 
to  the  acre,  having  been  cut  for  a  mmaber  of  years, 
showed  over  the  entire  tract.  We  think,  therefore,  we 
were  justified  in  finding  as  a  fact  that  there  was  a  pos- 
session, either  actual  or  constructive,  in  the  predecessors 
of  petitioners  in  the  possession  and  claim  of  title  to  the 
woodland  in  controversy.  It  is  also  equally  clear  that  there 
can  be  no  question  that  there  is  a  claim  or  color  of  title 
at  least  in  the  Fritzs,  and  the  only  question  remaining 
is  one  raised  by  the  admission  of  the  agreement  between 
petitioners  and  Fritz  contemporaneous  with  the  deed  to 
petitioners.  It  is  earnestly  contended  by  counsel  for 
respondent,  that  the  effect  of  this  agreement  is  to  oust 
the  jurisdiction  of  the  court  in  this  matter,  owing  to  the 
fact  there  is  no  title  in  i)etitioners,  taking  the  deed  and 
the  agreement  together  as  one  paper.  We  do  not  agree 
with  this  contention.  The  agreement  of  course  to  some 
extent  limited  the  conveyance  to  petitioners,  in  that  it  is 
an  agreement  to  reconvey  the  land  after  the  timber  is 
stripped  off.  The  title,  therefore  in  Spangler  and  Faust, 
is  subject  to  the  terms  of  this  agreement.  It  in  no  sense, 
however,  defeats  the  right  of  actual  possession,  and  eject- 
ment is  a  possessory  action  only. 

For  the  purpose  of  settling  all  controversies  between 
the  parties,  the  respondent  can  bring  his  action  against 
not  only  the  petitioners  but  against  John  Fritz  as  wdl. 
The  fact  that  Spangler  and  Faust  have  not  paid  John 
Fritz  is  wholly  immaterial  to  the  respondent.  Neither 
is  the  fact  that  John  Fritz  by  this  agreement  undertakes 
to  bear  all  the  expenses  of  Utigation  of  any  consequence  to 
this  controversy  or  any  impeachment  of  the  possessory 
right  conveyed  to  petitioners.  Both  these  facts  are  im- 
portant as  between  John  Fritz  and  Spangler  and  Faust 
but  are  matters  with  which  respondent  has  nothing  to  do 
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and  we  cannot  see  that  it  in  any  way  interferes  with  the 
right  of  i)etitioners  to  bring  this  action. 

Upon  the  whole  case,  therefore,  we  think  that  there  is 
here  presented  a  case  clearly  within  the  terms  and  con- 
ditions of  the  act  of  1889  and  its  supplements,  and  that 
this  rule  should  be  made  absolute. 

DECREE. 

Now,  April  22,  1908,  the  rule  heretofore  granted  upon 
William  A.  Trogler  *'to  bring  his  action  of  ejectment 
within  six  months  from  the  service  of  such  rule  upon  him 
or  to  show  cause  why  the  same  cannot  be  so  brought"  is 
hereby  made  absolute,  and  the  said  respondent  is  hereby 
given  six  months  from  the  date  of  this  decree  in  which  to 
bring  said  action  of  ejectment  before  being  subject  to 
the  provisions  of  the  act  of  1889  and  supplements  re- 
specting jud.gment  thereon.  All  costs  of  this  proceeding 
on  the  rule  to  show  cause  to  be  paid  by  the  respondent. 
Exception  noted  for  William  A.  Trogler,  respondent,  and 
biU  sealed. 

■^^or  assigned  was  the  order  of  the  court. 

^^Tirnn  S  Hoemer,  with  him  Walter  &  Gillan,  for  ap- 

/•      -R.  Rvihrauffy  of  RtUhrauff  &  Nicklas,  and  0.  C. 
Bau>^^~.s,  with  them  H.  H.  Spangler,  for  appellees. 

P^ixc  Curiam,  May  9,  1910: 

T^^   judgment  is  affirmed  for  the  reasons  stated  in  the 
opinion  of  Judge  Smith,  specially  presiding. 
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Ellis  V.  Metropolitan  Life  Insurance  Company, 
Appellant. 

Insurance — Life  insurance — Application  attached  to  policy — Ad  of 
May  11, 1881,  P,L.  20, 

In  an  action  upon  a  policy  of  life  insurance  the  insured  may  offer 
in  evidence  the  policy  without  the  copy  of  the  application  attached  to 
the  policy,  where  it  appears  from  an  inspection  of  the  papers  that  the 
copy  attached  to  the  policy  was  not  a  correct  copy  of  the  original  appli- 
cation signed  by  the  insured. 

Argued  March  7,  1910.  Appeal,  No.  173,  Jan.  T., 
1909,  by  defendant,  from  judgment  of  C.  P.  Northamp- 
ton Co.,  April  T.,  1906,  No.  40,  on  verdict  for  plaintiffs 
in  case  of  Mary  Ellis,  Elizabeth  Jones  and  Emily  Griffith, 
by  her  next  friend,  J.  Ruskin  Jones,  v.  Metropolitan  life 
Insurance  Company.  Before  Fell,  C.  J.,  Brown,  EuKm, 
Stewart  and  Mobchzisker,  JJ.    Affirmed. 

Assumpsit  on  a  policy  of  life  insurance.  Before  Scott, 
P.J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  $1,839.25.  De- 
fendant appealed. 

Error  assigned  was  in  admitting  the  policy  in  evidence. 

G,  W.  Geiser,  with  him  F.  E.  Geisery  for  appellant. 

E.  J,  Fox,  with  him  J.  W.  Fox  and  A.  N.  Ulrich,  for 
appellee. 

Per  Curiam,  May  9,  1910: 

The  main  argument  for  the  appellant  is  intended  to 
show  error  at  the  trial  in  admitting  in  evidence  the  policy 
of  life  insurance  on  which  the  action  was  brought,  with- 
out the  copy  of  the  application  of  the  insured  which  was 
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attached  to  the  policy  when  it  was  delivered.  It  appeared 
from  an  inspection  of  the  pai)ers  that  the  copy  attached 
to  the  policy  was  not  a  correct  copy  of  the  original  ap- 
plication signed  by  the  insured,  because  the  answers  to 
certain  questions,  relating  to  the  subject-matter  on  which 
the  defense  was  based,  made  by  the  insured  in  the  original 
statement  to  the  medical  examiner  were  entirely  omitted 
from  the  copy,  or  incorrectly  given. 

The  statement  made  to  the  medical  examiner  was  a 
part  of  the  application:  Morris  v.  State  Mutual  Life  As- 
surance Co.,  183  Pa.  663;  Fisher  v.  Fidelity  Mut.  Life 
Association,  188  Pa.  1;  and  imless  a  correct  copy  of  it 
was  attached  to  the  policy,  it  could  not  under  the  Act 
of  May  11,  1881,  P.  L.  20,  be  considered  a  part  of  the 
policy  or  contract  between  the  parties. 

The  defendant  could  not  have  put  the  incorrect  copy 
^  evidence,  nor  could  he  require  the  plaintiff  to  do  so. 
The  act  is  intended  to  protect  the  policy  holder:  Lenox  v. 
Greenwich  Ins.  Co.,  165  Pa.  575.  It  was  passed  in  the 
^terest  (rf  fair  dealing,  and  its  provisions  should  be 
S^ctly  enforced:  Pickett  v.  Pac.  Mut.  life  Ins.  Co.,  144 
^*  79. 
2^^  judgment  is  affirmed. 


Schweitzer^s  Estate. 


^^U — Probate — Issue  dedsami  vel  non — Refusal  of  issue — Testa- 
^"^^'f^^^M.-r^j^  capacity — Undue  injlueiice — Evidence. 

^^^  issue  devisavit  vel  non  is  properly  refused  where  the  evidence 
8ho^r«  -^jjj^j.  ^Q  deceased,  an  intelligent  business  man,  of  unusual 
^^^^^■^^^tili  of  character,  was  at  the  time  of  the  execution  of  his  will  physic- 
%  ^^^^e«k,  but  with  mind  unimpaired,  with  knowledge  of  his  estate, 
^^  "^"hat  disposition  he  wished  to  make  of  it;  that  he  dictated  his  will 
^  ^  ixietice  of  the  peace  whom  he  had  himself  summoned;  that  two 
^^ys  l^ter  he  read  the  will  as  prepared  by  the  justice,  expressed  his 
^^roval,  sent  for  a  tenant,  who  with  the  justice  witnessed  the  execu- 

^^*n  of  the  will;  that  the  justice  took  the  will  with  him  and  retained 
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possession  of  it  until  it  was  delivered  to  the  register  of  wills;  and  that 
the  chief  beneficiary,  a  daughter,  was  not  shown  to  have  had  any 
knowledge  of  the  contents  of  the  will,  nor  had  at  any  time  exerted  any 
influence  to  procure  its  making. 

ArguecJ  March  7,  1910.  Appeal,  No.  190,  Jan.  T., 
1909,  by  Laura  M.  Clause,  from  decree  of  O.  C.  North- 
ampton Co.,  refusing  issue  devisavit  vei  non  in  Estate 
of  Robert  T.  Schweitzer,  deceased.  Before  Fell,  C.  J., 
Brown,  Elkin,  Stewart  and  Moschzisker,  JJ.  Af- 
firmed. 

Petition  for  issue  devisavit  vei  non.    Before  Stewart,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 

Error  assigned  was  refusing  issue  devisavit  vei  non. 

Calvin  F.  Smith,  with  him  Thomas  D.  Banner  and 
George  F.  P,  Young,  for  appellant. 

Robert  A.  Stotz  and  W,  E,  Doster,  for  appellee. 

Per  CuRLytf,  May  9,  1910: 

We  find  no  merit  in  this  appeal.  It  is  from  the  refusal 
of  an  issue  devisavit  vei  non  asked  for  on  the  grounds  of 
want  of  testamentary  capacity  and  that  the  will  was  pro- 
cured by  undue  influence.  The  learned  judge  of  the 
orphans'  court  found  that  none  of  the  allegations  of  the 
petition  were  sustained  and  in  his  conclusion  we  fully 
concur.  The  testator  was  an  intelligent  business  man 
of  unusual  strength  of  character.  He  had  managed  his 
business  affairs  until  within  a  few  months  of  his  death, 
when  he  had  a  serious  illness.  At  the  time  of  the  execu- 
tion of  his  will  he  was  physically  weak,  but  his  mind  was 
unimpaired.  He  knew  what  estate  he  possessed  and 
what  disposition  he  wished  to  make  of  it.  He  sent  for  a 
justice  of  the  peace  and  while  alone  with  him  dictated 
the  will  and  stated  his  reasons  for  the  disposition  made. 
The  will,  prepared  from  the  notes  taken  by  the  justice, 
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was  brought  to  him  two  days  later.  He  read  it,  expressed 
his  approval  of  it  and  sent  for  his  tenant  to  act  as  one 
of  the  witnesses.  He  signed  the  will  in  the  presence  of 
the  tenant  and  of  the  justice,  who  took  the  will  with 
him  and  retained  possession  of  it  until  it  was  delivered  to 
the  register  of  wills. 

All  of  the  facts  stated,  connected  with  the  execution 
of  the  will,  were  established  by  the  testimony  of  wit- 
nesses called  by  the  contestant.  The  will  was  not  under 
ihe  circiunstances  an  lumatural  one,  and  there  was  no 
testimony  that  the  chief  beneficiary,  a  daughter  of  the 
testator,  knew  of  its  contents  or  had  at  any  time  exerted 
any  influence  to  procure  its  making.  Under  all  the  tes- 
timony a  verdict  against  the  will  could  not  be  allowed  to 
stand.  This  is  the  authoritative  test  in  the  hearing  of  an 
application  for  an  issue:  Wainwright's  App.,  89  Pa.  220; 
Graham's  Est.,  225  Pa.  314. 

The  decree  is  affirmed  at  the  cost  of  the  appellant. 


Hostetter  v.  Cleaver,  Appellant. 

Sheriff^ 8  interpleader — Issue — Evidence — Case  far  jury. 
On  the  trial  of  a  feigned  issue  to  determine  the  ownership  of  personal 
property  levied  on  by  the  sheriflf,  a  verdict  and  judgment  for  plaintiff 
will  be  sustained  where  the  evidence  although  conflicting  tended  to 
show  that  the  defendant  in  the  writ  under  which  the  levy  was  made 
had  been  in  possession  of  the  property  under  an  agreement  of  condi- 
tional sale  in  which  it  was  provided  that  in  the  event  of  a  default  in 
the  payments,  the  vendor  might  retake  possession  of  the  property, 
and  that  the  vendor,  who  was  the  plaintiff  in  the  issue,  had  retaken 
possession  under  the  agreement,  two  days  before  the  levy  was  made. 

Argued  March  8,  1910.  Appeal,  No.  372,  Jan.  T., 
1909,  by  defendants,  from  judgment  of  C.  P.  Franklin 
Co.,  Dec.  T.,  1908,  No.  116,  on  verdict  for  plaintiff  in 
case  of  Aaron   Hostetter   v.    Minnie  M.   Cleaver  and 
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Edgar  E.  Lee.     Before  Fell,  C.  J.,  Brown,  Elkin, 
Stewart  and  Moschzisker,  JJ.    Affirmed. 

Sheriff's  interpleader  under  the  Act  of  May  26^  1S97, 
P.  L.  96.    Before  Gillan,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff.  Defendants  ap- 
pealed. 

Error  assigned  was  in  submitting  the  case  to  the  jury. 

George  J.  Edwards,  Jr.,  with  him  Sharpe  &  Elder,  for 
appellants. 

Henry  C.  Niles,  with  him  T.  Z.  Minehart  and  Oearge  E. 
Neff,  for  appellee.  ^ 

Per  Curiam,  May  9,  1910: 

This  was  a  feigned  issue  to  determine  the  ownership 
of  personal  property  levied  on  by  the  sheriff.  The  de- 
fendant in  the  writ  imder  which  the  levy  was  made  had 
been  in  possession  of  the  property  under  an  agreement 
of  conditional  sale  in  which  it  was  provided  that  in  the 
event  of  a  defaidt  in  pa3rments  the  vendor  might  retake 
possession  of  the  property.  The  contention  of  the  plain- 
tiff in  the  issue,  who  was  the  vendor,  was  that  he  had  re- 
taken possession  under  the  agreement,  two  days  before 
the  levy  was  made.  Some  things  connected  with  the 
alleged  retaking  of  possession  of  the  property  threw 
doubt  upon  the  good  faith  of  the  contention  made,  and 
there  was  much  that  afterwards  took  place  that  is  sug- 
gestive of  a  course  of  conduct  shaped  by  after-discov»ed 
law,  but  the  issue  of  fact  was  necessarily  for  the  jury  and 
there  was  no  error  in  the  manner  of  its  submission. 

The  judgment  is  affirmed. 
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Ross  Common  Water  Company  v.  Blue  Mountain 
Consolidated  Water  Company,  Appellant. 

Bgidty — Equity  pracHee — PreUimnary  injunction — AppeaJr— Review. 

1.  The  establiahed  pitu;tM»  of  liie  ccmrt  on.an  ai^)eal  from  the  gr^ 
ing  or  refusal  oi  a  preliminary  injunction  is  to  withhold  any  expression 
of  opinicm  on  the  merits  of  the  controversy  until  after  final  heming 
and  decree  and  to  determine  only  whether  on  the  facts  developed  an 
injunction  should  have  been  granted  or  refused. 

2.  A  preliminary  injunction  will  issue  against  a  watw  company 
to  enjoin  it  from  operating  certain  of  its  artesian  weOs,  where  it  is 
definitely  established  that  by  the  opo:ation  of  these  wells  a  lai^  wptmg 
whose  waters  are  used  by  its  owner  iot  oommeroiAl  purposes,  is  ren- 
dered entirely  dry. 

Argued  March  9,  1910.  Appeal,  No.  380,  Jan.  T., 
1909,  by  defendant,  from  decree  of  C.  P.  Monroe  Co., 
Sept.  T.,  1909,  No.  12,  continuing  preliminary  injunction 
in  case  of  Ross  Common  Water  Company  v.  Blue  Moim- 
tain  Consolidated  Water  Company.  Before  Fell,  C.  J., 
Brown,  Elkin,  Stbwakt  and  Mobchzisker,  JJ.  Af- 
firmed. 

Bill  in  equity  for  an  injunction. 

On  a  motion  to  continue  a  preliminary  injtmction, 
Staples,  P.  J.,  found  the  facts  to  be  a^  follows: 

In  the  year  1883,  Charles  Brodhead  became  the  owner 
of  a  tract  of  land  in  the  township  of  Ross,  county  of 
Monroe  and  state  of  Pennsylvania.  At  the  foot  of  the 
main  range  of  the  Blue  Moimtains,  on  the  north  side,  a 
few  feet  above  the  Aquashicola  creek,  there  has  been  for 
many  years  a  spring  of  pure  water.  In  the  year  1889, 
the  said  Charles  Brodhe^  c(»nmenced  to  take  the  water 
of  this  spring  and  sell  it  in  the  towns  south  of  the  Blue 
Moimtains,  and  afterwards  to  carbcmate  it  and  make 
mineral  waters,  which  sale  and  use  have  been  continued 
without  a  break  from  that  time  to  the  present,  the  busi- 
ness having  been  taken  over  by  lessees  until  it  finally  came 
into  the  hands  of  the  Ross  Conunon  Water  Company, 
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incorporated  under  the  laws  of  Pennsylvania,  with  a  cap- 
ital of  originally  $3,000,  increased  afterwards  to  $50,000, 
of  which  amount  between  $22,000  and  $23,000  have  been 
paid  in;  the  said  company  having,  in  connection  with 
the  operation  of  its  business,  a  large  frame  building,  two 
and  a  half  stories  high,  about  forty  by  sixty  feet  in  di- 
mensions, fitted  with  the  machinery  necessary  for  the 
purposes  of  the  manufacture  of  said  waters  as  aforesaid; 
the  said  waters  being  shipped  to  New  York,  Philadelphia, 
Pittsburg  and  the  leading  towns  within  the  coimty  of 
Northampton.  In  connection  with  its  manufacture,  the 
persons  interested  did  considerable  advertising,  both  by 
circular  and  leaflets,  photographs  having  been  taken  of 
the  spring,  transferred  to  the  leaflets  and  these  largely 
disseminated,  imtil  it  has  established  a  business  of  about 
8,000  gallons  per  annum  of  pure  water,  and  about  8,000 
gallons  of  aerated  and  other  mineral  waters. 

The  water  of  the  said  spring  is  confined  by  a  stone  wall 
built  around  it  (with  an  overflow),  between  four  and 
five  feet  wide  and  about  twenty-three  inches  in  depth. 
No  diminution  was  ever  observed  in  the  flow  of  the  said 
spring  imtil  about  November  5  or  6,  when  it  was  no- 
ticed to  have  gone  down  a  couple  of  inches. 

In  the  year  of  1903,  the  Blue  Mountain  Consolidated 
Water  Company  was  incorporated  imder  the  laws  of  the 
state  of  Pennsylvania,  in  which  were  merged  the  follow- 
ing water  companies,  viz.:  Nazareth  Water  Company, 
incorporated  for  the  purpose  of  supplying  water  to  the 
borough  of  Nazareth,  county  of  Northampton,  state  of 
Pennsylvania;  the  Wind  Gap  Water  Company,  incorpo- 
rated for  the  purpose  of  supplying  water  to  the  borough 
of  Wind  Gap,  and  the  Pen  Argyl  Water  Company,  in- 
corporated for  the  purpose  of  supplying  water  to  the 
borough  of  Pen  Argyl. 

Previous  to  the  incorporation  of  this  defendant  com- 
pany, and  the  merger  of  the  said  last  three  mentioned 
water  companies,  the  Pen  Argyl  or  the  Wind  Gap  Water 
Company  acquired  the  right  to  take  from  one  of  the 
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streams  of  Ross  township,  on  land  within  a  short  dis- 
tance of  the  said  Ross  Common  spring,  water  thereof  to 
the  amoimt  of  about  400,000  gaUons  per  day,  which  was 
carried  over  the  Blue  Mountain  to  the  said  boroughs 
of  Wind  Gap  and  Pen  Argyl;  but,  evidently  being  in- 
suflScient  for  the  needs  of  the  said  boroughs  before  men- 
tioned, which  aU  lie  on  the  south  side  of  the  said  Blue 
Moimtain,  the  said  defendant  company  acquired  a  tract 
of  land  containing  nine  acres  and  eighty-four  perches, 
and  adjoining  the  land  upon  which  is  situate  the  said  Ross 
Common  spring. 

Upon  this  tract  of  land  were  erected  a  pumping  sta- 
tion, a  reservoir,  etc.,  and  there  were  simk  three  artesian 
^ells,  known  a^  No.  1,  No.  2  and  No.  3;  No.  1  being  240 
*eet  from  said  Ross  Common  spring.  No.  2  being  520 
*^t  therefrom,  and  No.  3  being  380  feet  therefrom;  No.  1 
feeing  187  feet  in  depth.  No.  2,  227  feet  in  depth,  and 
JiO'  3,  262  feet  in  depth;  the  diameter  of  the  casing  and 
pipe  in  No.  1  being,  respectively,  six  and  four  inches,  and 
irt   N<yQ.  2  and  3  being,  respectively,  ten  inches  and  six 
inclies.    No.  1  was  sunk  in  the  faU  of  1907  and  winter  of 
J908^  and  commenced  to  be  operated  in  the  summer  of 
1 90S  •  No.  2  was  sunk  in  the  faU  and  winter  of  1908  and 
*-^09     and  commenced  to  be  operated  in  the  spring  of 
^900-  and  No.  3  was  sunk  in  the  winter  of  1909,  and 
^Qanaenced  to  be  operated  in  the  summer  of  1909. 

^"Ix^  water  from  these  wells  was  pmnped  or  forced  out 

^T    c^ompressed  air,  run  into  a  reservoir  and  pumped  over 

^^   IBlue  Mountain  and  then  distributed  by  main  pipes  to 

*^^    inhabitants  of  the  boroughs  of  Wind  Gap,  Pen  Argyl 

^^  It^azareth,  and  also  to  the  inhabitants  of  three  outlying 

^^^^'^^UBhips,  quarries  and  cement  mills,  for  drinking  and  do- 

^^^"tic  purposes  and  also  for  manufacturing  purposes, 

^^      ^tfnounts  distributed  to  the  persons,  cement  mills, 

.    ->     in  the  territory  in  proximity  to  Nazareth,  but  out- 

BMie  of  jtg  borough  limits,  being  about  equal  to  the  amount 

us^d   in  the  borough  proper,  it  being  stated  by  one  of  the 

^ffic5«X8  of  the  company  that  about  400,000  gallons  were 
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needed  for  the  borough  and  about  400,000  gallons  for  the 
territory  in  proximity  thereto.  There  was  also  a  large 
quantity  of  the  water  used  in  the  territory  in  proximity 
to  the  borough  of  Wind  Gap  and  Pen  Argyl,  but  outside  of 
the  borough  limits.  If  the  water  supply  were  shut  oflf  ttom 
the  cement  mills,  slate  quarries  and  the  various  customers 
outside  the  three  boroughs,  there  would  be  sufficient  sur- 
face water  derived  from  the  stream  dammed  in  Ross  town- 
ship to  supply  the  inhabitants  of  the  said  three  towns, 
and  the  sinking  of  the  wdUs  and  pimiping  the  water  from 
beneath  the  surface  was  due  to  the  distributing  water  be- 
yond the  territory  provided  for  by  its  articles  of  incor- 
poration. 

After  these  wells  were  sunk  and  placed  in  operation, 
they  were  used  continuously  from  that  time  until  the 
hearing  had  in  this  case  on  an  application  for  a  prelim- 
inary injunction  November  12,  1909, — not  all  at  the 
same  tune,  but,  as  we  remember  the  testimony,  always 
at  least  two  of  them.  The  said  Ross  Common  spring 
after  November  5  or  6,  continued  to  decrease  in  volume 
until  it  was  completely  dry,  which  was  the  condition  of 
the  same  at  the  time  of  said  preliminary  hearing  above 
stated;  and  in  the  immediate  neighborhood  of  this  spring 
where  the  groimd  was  wet  and  where  there  were  evi- 
dences of  other  springs,  the  ground  was  dry  and  these 
springs  also. 

Upon  one  of  the  officers  of  the  defendant  company 
being  notified  of  the  condition  of  the  Ross  Common 
spring,  that  is  to  say,  its  decreasing  in  volimne,  pumping 
which  had  been  going  on  at  No.  1  and  No.  2  was  stopped 
at  No.  1  and  the  waters  in  the  spring  came  up  almost  at 
once,  but  the  pumping  continuing  on  No.  2,  tiie  spring 
shortly  thereafter  went  entirely  dry. 

At  the  suggestion  of  the  court,  the  defendant  company 
agreed  to  cease  pumping  from  its  said  three  wells,  Nos.  1, 
2  and  3,  from  six  o'clock  p.  m.,  November  13,  1909,  to 
six  o'clock  A.  M.,  November  15,  1909,  for  the  purpose  of 
making  a  test  as  to  whether  or  not  the  pumping  from 
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said  wells  did  divert  the  water  from  the  spring  of  the 
plaiotiff  (x»npany.  Two  persons  were  aiqx)inted  by  the 
court  to  make  the  tests  every  hour  and  also  to  see  that 
no  pumping  was  done.  The  result  of  this  test  was  that 
the  pumi)ing  of  the  said  three  wells  ceased  at  six  o'clock 
p.  M.  November  13: 

At 


6.45  p.  M. 

there 

was 

1     1 

inch     of  water  in  the 

spring 

7.00    " 

were  \%  inches        ' 

8.00    " 

6M 

9.00    " 

IIM 

10.00    " 

15M 

11.00    " 

18M 

12.00     " 

20 

1.00  A.  M. 

21M 

2.00    " 

21 

3.00     " 

22 

4.00     " 

221^ 

5.00    " 

23% 

6.00     " 

23 

\ 


^^  which  time  tiie  water  conunenced  to  flow  over  the  out- 
/^t  of  the  spring  and  continued  to  do  so,  the  spring  keep- 
vr^  up  in  its  voliune. 

^  ^t,  9,10  A.  H.  November  14  the  pumping  was  started 

1^    '^w^^  No.  3  and  continued  until  six  o'clock  Monday 

f^oixiing,  when  it  stood  one-eighth  of  an  inch  higher  than 

^^l^«Ki.  tiie  piunping  was  started  at  nine  o'clock  <rf  the  day 

P^^^^^^ous,  overfowing  from  said  spring;  and  the  ground 

^^    tilxe  inmiediate  neighborhood  was  wet,  showing  that 

w^t^j^  was  also  issuing  out  of  the  ground  in  other  places 

**^^^    in  the  spring.    The  water  also  commenced  to  flow 

vol^i^tarily  from  well  No,  2  about  two  or  three  o'clock 

^-  ^^*  cm  Sunday  and  continued  to  flow  until  the  two  men 

appointed  for  the  purpose,  left. 

.  ^^^   the  afternoon  of  Monday,  November  15,  some 

^'^^  after  two  o'clock,  the  coiui;  permitted  the  defendant 

^^ttij>aQy,  under  voluntary  arrangements  made,  to  com- 

^^suee  pumping  No.  2,  and  by  evening  the  spring  had 
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gone  down  until  it  was  about  dry.  And  it  clearly  ap- 
peared that  the  pumping  from  well  No.  3  up  to  the  pres- 
ent, has  not  in  any  way  affected  the  flow  of  this  spring, 
but  that  pimiping  from  Nos.  1  and  2  together  or  sep- 
arately, does  affect  it,  and,  if  continued,  dries  it  up.  Un- 
der ordinary  conditions,  from  the  experience  relative  to 
the  pumping  of  these  wells,  there  would  be  no  percep- 
tible diminution  of  the  flow  of  the  water  in  the  spring  in 
question,  but  this  faU  has  been  extraordinarily  dry  and 
the  effect  of  said  pumping  has  at  least  drawn  so  heavily 
upon  this  body  of  water  beneath  the  earth  that  it  has 
affected  the  flow  of  water  to  this  spring. 

The  geological  formation  of  the  earth  in  this  vicinity 
is  a  dipping  of  the  rocks  from  the  south  and  from  the 
north,  coming  together  about  where  the  Aquashicola 
creek  is  and  forming  at  this  point  a  basin  or  valley.  The 
Ross  Common  spring  is  on  the  side  of  the  rock  formation 
dipping  north  and  the  wells  of  the  defendant  company 
are  on  the  side  of  the  rock  formation  dipping  south,  and 
from  the  appearances  there  is  a  well-defined  fracture  in 
the  rocks,  whereby  the  waters  below  have  found  an  easy 
outlet,  and  the  source  of  the  supply  of  the  Ross  C!ommon 
spring  is  a  water  course  under  the  surface  of  the  earth 
along  the  fracture  zone,  and  so  plain,  that  taken  in  con- 
nection with  the  tests  made  and  the  chemical  analysis  of 
the  water,  it  may  be  concluded  as  a  fact,  and  not  as  a 
guess,  that  the  supply  of  the  water  of  said  spring  does  not 
come  from  the  ordinary  percolations  through  the  earth, 
the  water  seeping  its  way  through,  but  comes  from  a  well- 
marked  and  easily  discernible  water  course,  and  wells 
Nos.  1  and  2  are  driven  into  the  same  water  course  and, 
when  operated,  pump  the  water  in  such  quantities  as  to 
divert  it  in  a  dry  time  from  the  said  Ross  Common  spring 
and  deprive  its  lessees  of  the  use  thereof,  materiaUy  in- 
juring the  business  of  the  plaintiff  company. 

Error  amgned  was  decree  continuing  preliminary  in- 
junction. 
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Edward  J.  Fox,  with  him  F.  B.  HolmeSy  for  appellant. 

A.  M'UcheU  Palmer,  with  him  C.  R.  Bensinger,  for  ap- 
pellee. 

Per  Curiam,  May  9,  1910: 

This  appeal  is  from  a  decree  continuing  a  preliminary 
injunction  restraining  the  defendant  from  operating  its 
pumps  in  such  a  manner  as  to  substantially  decrease  the 
flow  of  water  into  the  plaintiff's  spring.  The  case  was 
very  fully  considered  by  the  learned  judge  of  the  common 
pleas  and  the  injunction  was  carefully  worded  so  as  to 
preserve  the  status  quo  without  unnecessarily  restrict- 
ing the  defendant  in  the  exercise  of  its  franchises.  The 
established  practice  of  the  court  on  an  appeal  from  the 
granting  or  refusal  of  a  preliminary  injunction  is  to  with- 
hold any  expression  of  opinion  on  the  merits  of  the  contro- 
versy imtil  after  final  hearing  and  decree  and  to  deter- 
mine only  whether  on  the  facts  developed  an  injunction 
should  have  been  granted  or  refused. 

The  decree  is  aflfirmed  at  the  cost  of  the  appellant. 


Everett,  Appellant,  v.  Citizens'  Gas  &  Electric 
Company. 

Negliffence — Electric  light  companies — Live  wire— Contributory  negli- 
gence— Evidence. 

In  an  action  against  an  electric  light  company  to  recover  damages 
for  the  death  of  plaintiffs  wife  caused  by  an  electrie  curr^it  passing 
throu^  a  wire  clothesline  with  which  the  deceased  came  in  contact, 
no  recovery  can  be  had  where  the  evidence  shows  that  the  deceased 
or  someone  acting  for  her  attached  the  clothesline  in  her  yard  to  one 
of  defendant's  poles  and  a  guy  wire  in  the  alley  back  of  the  yard,  and 
that  a  cross  arm  carrying  an  electric  wire  broke,  causing  the  wire  to 
come  into  contact  with  the  guy  wire,  and  thus  comnmnicating  the 
current  to  the  clothesline. 

Argued  March  9,  1910.    Appeal,  No.  2,  Jan.  T.,  1910, 
Vol.  ccxxviii— 16 
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by  plaintiff^  from  judgment  of  C.  P.  Monroe  Co.,  Sept.  T., 
1908,  No.  24,  for  defendant  non  obstante  veredicto  in 
case  of  William  Henry  Everett  v.  The  Citizens'  Gas  & 
Electric  Company.  Before  Fell,  C.  J.,  Brown,  Elkin, 
Stewart  and  Moschzisker,  JJ.    AflSrmed. 

Trespass  to  recover  damages  for  death  of  plaintiflTs 
wife.    Before  Heydt,  P.  J.,  specially  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  $4,750.  Subsequently,  the 
court  entered  judgment  for  defendant  non  obstante 
veredicto. 

Error  assigned  was  in  entering  judgment  for  defendant 
non  obstante  veredicto. 

F.  B.  Holmes, '  with  him  John  B.  WiUiams  and  TT.  A, 
Erdman,  for  appellant. 

A,  Mitchell  Palmer,  with  him  C.  R,  Bensinger,  for  ap- 
pellee. 

Per  Curiam,  May  9, 1910: 

The  plaintiff's  wife  was  killed  by  an  electric  current 
that  passed  from  the  defendant's  feed  wire  to  a  guy  wire 
and  thence  to  a  wire  clothesline  in  her  yard,  on  which 
she  was  hanging  clothes.  Her  house  fronted  on  a  bor- 
ough street  and  her  lot  extended  back  to  an  alley  ten  feet 
wide.  There  was  an  electric  light  pole  on  the  street  near 
the  division  line  between  her  property  and  that  of  an 
adjoining  owner,  and  a  pole  in  the  alley  close  to  the  fence 
in  the  rear  of  her  lot.  A  guy  wire  extended  from  the  top 
of  the  electric  light  pole  along  the  division  line  and  was 
fastened  to  the  pole  in  the  aUey  seven  feet  from  the 
ground.  The  plaintiff  some  years  before  the  accident 
fastened  one  end  of  a  wire  clothesline  to  this  pole  and  the 
other  end  of  the  wire  to  a  grape  arbor.  The  guy  wire  was 
afterwards  removed  and  a  new  one  put  in  its  place.    At 
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the  time  of  the  accident  the  clothesline  was  wrapped 
around  the  guy  wire  and  around  the  post.  It  did  not 
appear  who  did  this,  but  there  was  no  evidence  to  war- 
rant an  inference  that  it  was  done  by  the  defendant's 
employees.  A  cross  arm,  carrying  an  electric  wire  broke, 
causing  the  wire  to  come  into  contact  with  the  guy  wire. 
The  jury  found  the  defendant  negligent  in  not  maintain- 
ing its  line  in  a  safe  condition.  Judgment  was  entered 
non  obstante  veredicto  on  the  groimd  that  the  defend- 
ant's negligence  was  not  the  proximate  cause  of  the  acci- 
dent. 

It  is  argued  that  in  placing  the  pole  in  the  alley  and 
in  extending  the  wire  from  it  to  the  street,  the  defendant 
did  something  unlawful  and  was  a  trespasser.  Of  any 
unlawful  act  on  its  part,  there  was  no  evidence  whatever. 
Presumably  the  pole  was  placed  in  the  aUey  by  permission 
of  the  borough  authorities  and  if  there  was  an  invasion  of 
the  property  rights  of  the  deceased,  it  was  made  years 
before  with  her  knowledge,  without  objection  and  her 
acquiescence  or  permission  wiU  be  inferred.  The  guy 
wire  was  not  in  itself  a  danger  to  anyone  even  if  it  became 
accidentally  charged  with  electricity.  The  only  danger 
in  the  situation  was  created  by  the  deceased,  or  by  some- 
one acting  for  her,  in  making  an  unauthorized  and  mani- 
festly unsafe  use  of  the  pole  and  guy  wire. 

The  judgment  is  affirmed. 


Cohen  v.  Philadelphia  Rapid  Transit  Company, 
Appellant. 

Negligence — Street  railways — Getting  on  car — Signal  to  start — Evidence 
— Charge. 

1.  In  an  action  by  a  woman  and  her  husband  against  a  street  railway 
company  to  recover  damages  for  personal  injuries  to  the  wife,  received 
while  boarding  a  car,  three  witnesses  who^e  credibility  was  unimpeached 
testified  that  the  signal  to  start  the  car  was  given,  not  by  the  conductor, 
but  by  an  unauthorized  passenger  standing  upon  the  back  platform. 
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The  man  himself  who  pulled  the  bell  testified  to  the  fact.  To  off-set 
this  there  was  but  the  statement  of  the  husband  that  the  conductor 
rang  the  bell,  which  statement  upon  cross-examination  was  either  with- 
drawn or  rendered  doubtful  by  his  own  admission.  Hdd^  that  it  was 
the  duty  of  the  trial  judge  to  call  the  jury's  attenti<m  to  the  fact  that 
the  husband's  statement  was  unsupported  and  was  contradicted  by 
three  credible  witnesses,  and  to  caution  them  against  an  arbitrary  or 
capricious  disregard  of  the  weight  of  the  evidence  in  favor  of  the  de- 
fendant. 

2.  Where  an  unauthorized  passenger  gives  the  signal  to  start  a 
street  car,  and  a  passenger  in  boarding  the  car  is  injured  as  the  result 
of  the  starting  of  the  car,  the  railway  company  is  not  liable  for  the 
injuries  sustained. 

Evidence — Presumptions, 

3.  Presumptions  are  only  intended  to  supply  the  place  of  facts,  and 
when  the  facts  appear  from  the  evidence,  presumptions  are  never  to 
be  relied  upon  as  against  the  facts. 

Argued  March  21,  1910.  Appeal,  No.  121,  Jan.  T., 
1909,  by  defendant,  from  judgment  of  C.  P.  No.  1,  Phila. 
Co.,  Dec.  T.,  1906,  No.  3,022,  on  verdict  for  plaintiffs  in 
case  of  Sarah  Cohen  by  her  husband  and  next  friend, 
Abraham  Cohen,  and  Abraham  Cohen  v.  Philadelphia 
Rapid  Transit  Company.  Before  Fell,  C.  J.,  Mjbstre- 
ZAT,  PoTTEK,  Elkin  and  MoscHZiSKEK,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Magill,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Verdict  and  judgment  for  Sarah  Cohen  for  $3,000,  and 
for  Abraham  Cohen  for  $1,500.    Defendant  appealed. 

Error  assigned  was  in  refusing  binding  instructions  for 
defendant. 

Thomas  Learning,  with  him  Owen  Roberts,  for  appe- 
lant.— ^The  defendant  is  not  liable  for  the  consequences 
of  the  act  of  an  unauthorized  stranger  in  pulling  the  bell 
and  starting  the  car,  thus  injuring  a  fellow  passenger: 
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O'Nefl  V.  R.  R,  Co.,  180  Mass.  576  (62  N.  E.  Repr.  983); 
McDonough  v.  R.  R.  Co.,  95  App.  Div.  (N.  Y.)  311; 
Moore  v.  Woonsocket  St.  Ry.  Co.,  27  R.  I.  450  (63  Atl. 
Repr.  313);  Krone  v.  Ry.  Co.,  71  S.  W.  Repr.  712;  Co- 
tumbus,  etc.,  Ry.  Co.  v.  Farrell,  31  Ind.  408. 

Wmiiam  T.  Connor^  with  him  John  R.  K.  Scatty  for  ap- 
pdlees. — ^Whether  the  giving  of  the  signal  to  proceed, 
which  caused  the  car  to  start,  was  the  act  of  a  stranger 
to  the  defendant  or  not,  it  stiU  remained  for  the  jmy  to 
say  whether  that  act,  if  that  of  a  third  party,  had  not 
been  acquiesced  in  or  ratified  by  the  defendant:  McCurdy 
V.  Traction  Co.,  15  Pa.  Superior  Ct.  29;  North  Chicago 
St.  R.  R.  Co.  V.  Cook,  145  lU.  651  (33  N.  E.  Repr.  968); 
Nichols  V.  Railroad  Company,  168  Mass.  628  (47  N.  E. 
Rtepr.  427);  Devoy  v.  Transit  Co.,  192  Mo.  197  (91  S.  W. 
Repr.  140). 

Opinion  by  Mb.  Jubticb  Potmb,  May  9, 1910: 
The  plahitiffs  in  this  case  claim  that  Sarah  Cohen  was 
injured  by  the  negligent  starting  of  a  trolley  car,  while 
she  was  in  tiie  act  of  boarding  it.    As  the  case  was  tried 
in  the  court  below,  it  turned  upon  the  determination  of 
a  sin^e  question  of  fact:  Who  gave  the  signal  to  start 
the  car?   If  it  was  given  by  tiie  conductor,  as  claimed  by 
plaintiffs,  the  defendant  company  was  liable  for  the  re- 
sulting damages.    If,  as  appeared  from  the  evidence  of 
the  defendant,  the  signal  was  given  by  a  person  not  in 
its  employ,  and  without  authority,  then  the  defendant 
was  not  responsible  for  the  result.    It  appears  from  the 
record  that  John  McCausland  testified  that  he  was  a 
passenger  on  the  car  in  question  and  was  standing  on  the 
rear  platform.    That  when  the  car  stopped  at  Sixth  and 
Walnut  streets,  three  or  four  men  got  on,  and  he  pulled 
the  beU  and  gave  the  signal  for  the  car  to  start;  and  then 
he  saw  Mrs.  Cohen  and  her  husband  come  from  the  side- 
walk, or  from  the  back  of  the  car,  and  that  she  attempted 
to  get  on,  just  about  the  time  the  car  was  starting. 


Digitized  by 


Google 


246  COHEN  V.  PHILA.  RAP.  TRANSIT  CO.,  Appellant. 

Opinion  of  the  Court.  [228  Pa. 

He  said  the  conductor  was  inside  the  car,  where  he  had 
been  collecting  fares,  but  was  then  on  his  way  to  the  rear 
platform.  William  Johnson  testified  that  he  also  was  a 
passenger  standing  on  the  rear  platform,  and  that  when 
the  car  stopped  at  Sixth  street,  several  persons  got  on, 
and  that  Mrs.  Cohen  and  her  husband  came  up  after 
them,  and  just  about  the  time  the  bell  was  pulled,  Mrs. 
Cohen  got  hold  of  the  car.  He  said  the  bell  was  pulled 
by  a  gentleman  on  the  back  platform,  while  the  con- 
ductor was  inside  the  car.  The  conductor  also  testified 
that  he  did  not  ring  the  bell  to  start  the  car,  but  that  he 
saw  who  rang  it,  and  that  it  was  Mr.  McCausland. 

Against  this  straightforward  and  positive  testimony  of 
these  three  witnesses,  the  record  shows  that  Abraham 
Cohen,  one  of  the  plaintiffs,  testified  in  the  first  place,  that 
the  conductor  rang  the  bell,  but  upon  cross-examination 
he  said  the  conductor  was  inside  the  car,  and  in  answer 
to  the  question,  ''You  don't  know  who  rang  the  bell,  do 
you?"  he  said,  "Well,  I  could  not  say  so.''  The  mean- 
ing of  his  reply  is  not  entirely  clear.  The  most  nat- 
ural construction  of  the  statement  is,  that  he  meant  he 
could  not  say  who  rang  the  bell;  and  this  would  be  a 
virtual  withdrawal  of  his  statement  that  the  conductor 
gave  the  signal,  and  would  leave  the  claim  of  the  pkun- 
tiff  without  any  evidence  to  support  it.  But  it  is  barely 
possible  that  he  meant  that  he  could  not  say  that  he 
did  not  know  who  rang  the  bell.  The  doubt  should  have 
been  cleared  up  by  further  questioning.  Were  it  not  for 
this  imcertainty,  as  to  the  sense  in  which  hfs  answer  was 
to  be  understood,  we  would  feel  it  our  duty  to  sustain 
the  third  specification  of  error,  and  reverse  the  judgment 
without  a  new  venire,  and  enter  judgment  for  the  de- 
fendant because  of  the  failure  of  the  plaintiffs  to  offer  any 
evidence  suflScient  to  sustain  the  burden  of  proof  which 
was  upon  them. 

In  answering  the  fifth  point  for  charge,  the  trial  judge 
very  concisely  said  to  the  jiuy  that  they  were  to  pass 
upon  the  weight  of  the  evidence,  and  the  interest  of  the 
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parties.  But  the  answer  was  evidently  inadequate,  and 
the  jury  were  not  sufl5ciently  impressed  by  the  state- 
ment. The  case  turned  upon  conflicting  testimony,  and 
the  circumstances  called  for  careful  explanation  to  the 
jury  of  the  difference  between  interested  and  disin- 
terested testimony.  In  the  interest  of  justice  the  court 
should  have  called  the  attention  of  the  jury  to  the  fact 
that  the  imsupported  statement  of  the  plaintiff,  Abraham 
C!ohen,  was  contradicted  by  the  testimony  of  three  cred- 
ible witnesses,  two  of  whom  at  least  were  entirely  disin- 
terested. The  jury  should  have  been  cautioned  against 
an  arbitrary  or  capricious  disregard  of  the  weight  of  the 
evidence  which,  upon  the  point  in  question,  was  so 
strongly  in  favor  of  the  defendant.  We  have  more  fully 
discussed  this  question  of  inadequate  instructions,  and 
cited  some  of  our  cases  bearing  thereon,  in  an  opinion 
lately  filed,  in  the  case  of  Davies  v.  Rapid  Transit  Co., 
ante,  p.  176. 

In  the  argument  of  counsel  for  plaintiffs  much  has  been 
said  about  the  presumption  of  negligence  against  a  carrier 
in  case  of  injury  to  a  passenger.  For  a  discussion  of  the 
proper  application  of  this  rule,  see  the  opinion  of  Mr.  Jus- 
tice Brown  in  Clme  v.  Pittsburg  Rys.  Co.,  226  Pa.  586; 
and  also  the  opinion  of  Chief  Justice  Fell  in  Blew  v.  Rapid 
Transit  Co.,  227  Pa.  319.  There  is  no  occasion  here  to 
invoke  any  presumption  whatever,  for  the  question  at  is- 
sue was  a  plain  question  of  fact,  concerning  which  there 
was  clear  and  ample  evidence.  Presumptions  are  only  in- 
tended to  supply  the  place  of  facts,  and  when  the  facts  ap- 
pear from  the  evidence,  presumptions  are  never  to  be  re- 
lied upon  as  against  the  facts.  In  the  present  case,  three 
witnesses  whose  credibility  was  unimpeached,  testified  that 
the  signal  to  start  the  car  was  given,  not  by  the  conductor, 
but  by  an  imauthorized  passenger  standing  upon  the  back 
platform.  The  man  himself  who  pulled  the  bell  testified  to 
the  fact.  To  offset  this  clear  testimony,  there  was  only  the 
statement  of  one  of  the  plaintiffs,  that  the  conductor  rang 
the  bell,  which  statement  upon  cross-examination  was 
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either  withdrawn  or  rendered  doubtful  by  his  own  admis- 
sion. No  verdict  should  have  been  permitted  to  stand 
upon  such  feeble  testimony  from  a  witness  so  vitaDy  in- 
terested in  the  result. 

The  judgment  is  reversed,  and  would  be  here  entered 
for  the  defendant,  but  for  the  ambiguity  of  the  answer 
of  the  only  witness  for  the  plaintiffs  who  imdertook  to 
say  who  rang  the  bdl.  For  that  reason  a  venire  facias  de 
novo  is  awarded. 


Watson,  Appellant,  v.  Martin. 

WtU-—-C(m8truction — " Cash" — Real  estate — IrUestacjf — Disinheriting 
heir. 

1.  The  word  "cash"  cannot  be  construed  to  include  real  estate  in 
the  absence  of  a  manifest  intent  that  it  was  used  for  that  purpose. 

2.  A  testator  having  at  his  death  money,  shares  of  stock,  promisBory 
notes,  household  furniture  and  real  estate  made  various  pecuniary 
legacies  and  further  directed:  '*If  their  is  enny  cash  left  over  it  goes  to 
L."  Heldy  that  L.  was  entitled  after  the  payment  of  the  pecuniary 
legacies  to  the  balance  of  the  personal  estate,  but  not  to  the  real  estate. 

3.  The  rule  ihAt  a  testator  is  presumed  to  have  intended  not  to  die 
intestate  as  to  any  part  of  his  estate  is  not  of  greater  force  than  the 
rule  that  an  heir  is  not  to  be  disinherited  except  by  express  wdrds  or 
necessary  unplication. 

Argued  March  21,  1910.  Appeal,  No.  402,  Jan.  T., 
1909,  by  plaintiff,  from  judgment  of  C.  P.  No.  5,  Phila. 
Co.,  Sept.  T.,  1909,  No.  2,133,  for  defendant  on  case 
stated  in  suit  of  Lizzie  M.  Watson  v.  William  J.  Martin. 
Before  Fell,  C.  J.,  Mestrezat,  Potter,  Elkin  and 
MoscHZiSKER,  JJ.    Affirmed. 

Case  stated  to  determine  marketable  title  to  real  es- 
tate. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 
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Error  assigned  was  in  enterii%  juc^ent  for  defmdant 
on  the  case  stated. 

Harvey  Oourley,  for  appelant. — ^The  plaintMF  contends 
that  under  the  will  of  Hestcm  Watson,  deeeased,  flhe  is 
entitled  to  receive  all  of  the  cash  left  over  from  the  sale 
of  the  real  estate  in  question,  and  that  die  is,  therefore, 
capable  of  giving  a  good  and  sufficiait  deed  of  convey- 
ance therefor  to  the  purchaser:  Hofius  v.  Hofius,  92  Pa. 
305;  Price's  App.,  169  Pa.  294;  Carr's  Est.,  13  Pa.  C.  C. 
Rep.  643;  Jacob's  Est.,  140  Pa.  208;  Nevinson  v.  Lady 
Lennard,  34  Beavan,  487. 

Homer  G.  White,  for  appellee. — ^TTie  law  favors  the 
title  of  the  hetts:  Bender  v.  Dietrick,  7  W.  &  S.  284 
Shaner  v.  Wilson,  207  Pa.  560;  Grim's  App.,  89  Pa.  333 
Abel  V.  Abel,  201  Pa.  543;  lipman's  App.,  30  Pa.  180 
Howe's  App.,  126  Pa.  233;  Jarman  on  Wills,  p.  498. 

The  word  "cash"  is  a  stricter  term  than  ''money," 
and  usually  will  not  include  promissory  notes,  stock  cer- 
tificates, and  the  like:  Jarman  on  Wills,  star  page  724, 
note  (e);  Schouler  on  Wills  (3d  ed.),  sec.  505. 

Even  "money"  is  usually  construed  strictly,  unless  it 
appears  clearly  from  the  context  that  the  whole  personal 
estate  was  intended  to  pass  thereunder:  Widener  v.  Beggs, 
118  Pa.  374-379. 

Per  CuBiAM,  May  9,  1910: 

This  was  a  case  stated  to  determine  the  title  to  real 
estate  claimed  by  the  appellant  under  the  following 
clause  of  her  uncle's  will:  ''If  their  is  enny  cash  left  over 
it  goes  to  lizzie  M.  Watson."  The  testator's  heirs  were 
children  of  his  deceased  brothers  and  sisters.  His  estate 
at  the  execution  of  his  will  and  at  his  death  ten  months 
later  consisted  of  about  $1,400  in  money,  shares  of  stock 
sold  by  his  executor  for  $5,450,  notes  amounting  to  $2^500, 
household  furniture  worth  $50.00,  and  a  dwelling  house 
for  which  he  paid  $2,650.    The  pecuniary  legacies,  fifteen 


Digitized  by 


Google 


250  WATSON,  AppeUant,  v.  MARTIN. 

Opinion  of  the  Court.  [228  FkL 

in  number,  amounted  to  $7,100.  There  was  a  balance  of 
personal  estate  after  the  payment  of  legacies,  debts  and 
expenses  of  administration  of  $900,  which  was  awarded 
to  the  appellant  imder  the  clause  of  the  will  above  quoted 
Her  contention  is  that  under  this  clause  she  is  entitled 
to  the  dwelling  house  also. 

The  word  "cash"  cannot  be  construed  to  include  real 
estate  in  the  absence  of  a  manifest  intent  that  it  was  used 
for  that  piupose.  We  find  no  such  intent  in  the  wiU.  No 
reference  is  made  in  it  to  the  real  estate,  nor  is  there  an 
expression  of  an  intention  to  dispose  of  all  the  testator's 
estate.  The  rule  that  a  testator  is  presumed  to  have  in- 
tended not  to  die  intestate  as  to  any  part  of  his  estate  is 
not  of  greater  force  than  the  rule  that  an  heir  is  not  to  be 
disinherited  except  by  express  words  or  necessary  impli- 
cation: Shaner  v.  Wilson,  207  Pa.  550. 

The  intent  of  a  testator  must  be  gathered  from  what 
he  said.  The  search  for  his  meaning  is  confined  to  his 
language:  Woelpper's  App.,  126  Pa.  562. 

The  judgment  is  affinned. 


Dingee  v.  Wood,  Appellant. 

A  uditor — Findings  of  fad — A  ppeals — Review, 

1.  Because  of  his  better  opportunity  to  judge  of  the  intelligence  and 
credibility  of  witnesses  and  their  knowledge  of  the  subject  unda* 
investigation,  an  auditor's  finding  of  fact  from  disputed  testimony 
is  entitled  to  great  weight  and  should  not  be  set  aside  except  for  very 
substantial  reasons,  but  it  is  never  binding  upon  the  court.  Where  the 
finding  is  an  inference  from  established  facts  the  court  can  reach  a 
correct  conclusion  quite  as  readily  as  the  auditor  and  less  hesitation  is 
felt  in  reversing  his  finding. 

2.  A  court's  finding  of  the  value  of  services  in  an  amount  different 
from  that  found  by  an  auditor  will  not  be  reversed  where  the  court's 
finding  is  based  on  inferences  from  facts  proved  or  admitted  which 
showed  the  relation  of  the  parties,  the  interests  involved,  the  character 
of  services,  and  the  circumstances  under  which  they  were  rendered. 
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Argued  March  28,  1910.  Appeal,  No.  73,  Jan.  T., 
1910,  by  defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co., 
Dec.  T.,  1906,  No.  1,307,  dismissing  exceptions  to  au- 
ditor's report  in  case  of  John  H.  Dingee  and  John  M. 
T'Rrgman  v.  Stuart  Wood.  Before  Fell,  C.  J.,  Potter, 
Elkin,  Stewart  and  Moschzisker,  JJ.    Affirmed. 

Exceptions  to  report  of  Thomas  Leaming,  Esq.,  audi- 
tor. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  order  dismissing  exceptions  to  au- 
ditor's report. 

William  A.  Glasgow,  Jr,]  with  him  Chester  N.  Farr,  Jr., 
for  appellant. 

Af .  Hampton  Todd,  for  appellees. 

Per  Curiam,  May  9,  1910: 

The  auditor  reported  that  the  services  of  the  appellant 
in  the  management  of  a  large  tract  of  land  in  which  he 
and  others  were  interested  were  worth  $3,000  a  year, 
but  he  rejected  the  claim  for  compensation  because  there 
was  no  agreement  express  or  implied  to  pay  for  the  serv- 
ices. Upon  exceptions  to  the  report  the  comli  found  that 
the  appellant  was  entitled  to  compensation  and  awarded 
him  a  lump  sum  calculated  on  the  basis  of  $1,500  a  year. 
The  objection  urged  to  the  decree  is  that  the  compensa- 
tion allowed  was  inadequate.  The  proposition  advanced 
by  the  appellant  that  the  court  was  without  authority 
to  set  aside  the  finding  of  the  auditor  as  to  the  value  of 
the  services  cannot  be  sustained.  Because  of  his  better 
'  opportimity  to  judge  of  the  intelligence  and  credibility 
of  witnesses  and  their  knowledge  of  the  subject  under 
investigation,  an  auditor's  finding  of  fact  from  disputed 
testimony  is  entitled  to  great  weight  and  should  not  be 
set  aside  except  for  very  substantial  reasons,  but  it  is 
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never  binding  upon  the  court.  Where  the  finding  is  an 
inference  from  established  facts  the  court  can  reach  a 
correct  conclusion  quite  as  readily  as  the  auditor  and 
less  hesitation  is  felt  in  reversing  his  finding.  The  finding 
as  to  the  value  of  the  services  of  the  appellant  was  not  a 
distinct  finding  of  a  fftct  which  depended  on  the  cred- 
ibility of  witnesses  and  the  effect  to  be  given  their  testi- 
mony. It  was  in  a  measure  at  least  an  inference  from 
facts  proved  or  admitted,  which  showed  the  relation  of 
the  parties,  the  interests  involved,  the  character  of  the 
services  and  the  circumstances  under  which  they  were 
rendered.  The  court  in  a  careful  review  of  the  whcrfe  case 
reached  a  conclusion  differing  from  that  of  the  aiklitor 
and  we  find  no  sufficient  reason  for  reversing  its  decree. 
The  decree  is  affirmed  at  the  cost  of  the  ai^llant. 


Gilboy  V.  Duryea  Borough,  Appellant. 

Townships  —  Indebtedness  —  Judgment  —  Collateral  attack  —  Ad  of 
March  SI,  1864,  P,L.  162. 

1.  Under  the  Act  of  March  31,  1864,  P.  L.  162,  entitled,  "An  Act 
relating  to  the  collection  of  district  and  township  debts  in  Uie  several 
counties  of  this  commonwealth,^'  the  confirmation  by  the  oourt  of 
quarter  sessions  of  the  report  of  a  commissioner  appointed  to  nmbst- 
tain  and  marshal  the  indebtedness  of  the  township  is  not  a  judgment 
conclusively  binding  upon  the  township  as  to  the  debts  included  in 
the  report,  and  the  township  may  thereafter  show  that  prior  to  the 
confirmation  of  the  report  certain  judgments  included  therein  had  been 
wholly  or  partially  paid. 

2.  The  act  of  1864  did  not  create  a  tribunal  to  determine  the  rights 
of  parties  under  a  contract  or  to  ascertain  the  indebtedness  due  from* 
one  party  to  another.  It  did  not  confer  upon  the  court  of  quarter 
sessions  the  authority  to  inquire  and  determine  whether  a  judgment 
obtained  in  a  court  of  common  pleas  or  before  a  justice  of  tiie  peace 
had  been  paid  or  satisfied.  It  did  not  invest  in  a  commissioner,  ap- 
pointed by  the  quarter  sessions,  authority  to  adjudicate  controv^orted 
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claims  between  a  nuinieipallty  and  its  creditors,  nor  did  it  make  the 
report  of  such  commissioner,  confirmed  by  the  quarter  sessions,  a 
judgment  having  that  effect. 

Argued  April  11,  1910.  Appeal,  No.  29,  Jan.  T.,  1910, 
by  defendant,  from  judgment  of  C.  P.  Luzerne  Co., 
Oct.  T.,  1900,  No.  1,029,  on  verdict  for  plaintiflf  in  case  of 
J.  B.  Gilboy,  Administrator  of  the  Estate  of  M.  F.  Cor- 
coran, deceased,  v.  Duryea  Borough.  Before  Fell,  C.  J., 
Brown,  Mestrezat,  Potter  and  Elkin,  JJ.    Reversed. 

Issue  to  determine  the  validity  of  a  judgment.  Before 
Ferris,  J. 

At  the  trial  defendant  made  the  following  offer: 

I  propose  to  prove  by  the  witness  on  the  stand  that  he 
was  attorney  for  Paul  Urban,  treasurer  of  Marcy  town- 
ship, in  the  year  1898,  and  that  the  smn  of  $3^000,  license 
money  to  which  the  township  was  entitled  that  year,  was 
paid  by  the  treasurer  of  Luzerne  county  to  Mr.  Urban 
and  by  Mr.  Urban  paid  to  Mr.  McAniff,  and  that  imder 
the  direction  of  Paid  Urban,  treasurer,  Mr.  McAniff  paid 
out  the  sum  of  $1,035  to  M.  F.  Corcoran  to  apply  on 
indebtedness  owed  to  him  by  Marcy  township,  and  al- 
lowed in  the  indebtedness  proceedings  before  Thomas  D. 
Shea,  tiiat  proceeding  tJiat  I  have  offered  in  evidence. 
No-  801,  September  Sessions,  1897. 

Plaintiff's  counsel:  When  was  this  payment? 

Defendant's  coimsel:  One  payment  by  check,  Septem- 
ber 3,  1898,  $500;  and  a  few  days  later,  between  the  third 
and  tenth  of  September,  another  payment  of  $535,  in  the 
year  1898. 

Plaintiff's  coimsel:  This  is  objected  to  as  being  incom- 
petent, irrelevant  and  immaterial,  for  the  reason  that 
the  marshal's  report  in  which  these  claims  were  allowed, 
was  not  filed  imtil  September  29,  1898,  the  same  day 
confirmed  nisi  and  was  not  confirmed  absolutely  imtil 
March  11,  1899,  and  therefore  could  not  have  been  in 
pajrment  of  any  claims  allowed  by  the  marshal;  that  the 
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present  indebtedness  for  which  this  issue  has  been  framed 
is  res  adjudicata. 

Defendant's  counsel:  I  would  Uke  to  get  in  a  little  ad- 
ditional to  my  offer,  if  the  court  please,  as  follows:  and 
to  apply  on  any  indebtedness  of  Marcy  township  to 
M.  F.  Corcoran. 

The  Court:  Objection  sustained  for  the  reason  that  in 
the  opinion  of  the  court  the  confirmation  absolute  of  the 
commissioner's  report  on  March  11,  1899,  as  appears 
already  in  evidence,  was  an  adjudication  by  this  court, 
and  a  judgment  of  this  court  that  at  the  date  of  said  con- 
firmation there  still  remained  due  and  therefore  as  yet 
unpaid  the  claims  allowed  to  M.  F.  Corcoran  by  com- 
missioner, and  that  to  show  a  previous  payment  of  those 
claims  in  whole  or  in  part  would  be  an  attack  upon  that 
judgment  of  the  court,  which  in  our  opinion  could  not 
be  made  collaterally,  but  would  have  to  be  made  by  a 
direct  proceeding.  Exception  noted,  bill  sealed  for  the 
defendant.  [1] 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  trial  judge  directed  a  verdict  for  plaintiff. 

Verdict  and  judgment  for  plaintiff.  Defendant  ap- 
pealed. 

Errors  assigned  among  others  were  (1)  ruling  on  evi- 
dence, quoting  the  bill  of  exceptions;  (2)  in  giving  bind- 
ing instructions  for  plaintiff. 

John  D,  Famhaniy  with  him  M.  H.  Salsburg,  for  ap- 
pellant.— The  confirmation  of  the  commissioner's  report 
was  not  conclusive:  Lehigh  Coal  &  Nav.  Co.'s  App.,  112 
Pa.  360;  Walker  v.  Phila.,  195  Pa.  168;  Chandler's  App., 
100  Pa.  262. 

/•  L.  Lenahan,  with  him  C.  B.  Lenahan,  for  appellee. — 
The  judgment  of  the  court  of  March  11,  1899,  being  un- 
appealed  from,  conclusively  fixed  the  liability  of  the  de- 
fendant: Marsh  v.  Pier,  4  Rawle,  273;  Lamb  v.  Miller,  18 
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Pa.  448;  Coleman  v.  Coleman,  19  Pa.  100;  Dyer's  App., 
3  Grant,  326;  Williams  v.  Row,  62  Pa.  118;  Finley  v. 
Hanbest,  30  Pa.  190. 

Opinion  by  Mr.  Justice  Mestrezat,  May  9,  1910: 
If  the  learned  trial  judge  had  properly  applied  the  rule 
announced  in  his  charge,  viz. :  that  a  judgment  of  a  court 
of  competent  jurisdiction  cannot,  in  the  absence  of  fraud 
or  collusion,  be  attacked  in  a  collateral  proceeding,  or  if 
counsel  had  directed  his  attention  to  the  reported  de- 
cisions of  his  own  and  the  appellate  courts  of  the  state, 
the  error  complained  of  would  not  have  been  committed 
and  there  would  have  been  no  occasion  for  this  appeal. 

M.  F.  Corcoran,  plaintiflf's  intestate,  obtained  seven 
judgments  against  Marcy  township,  Luzerne  county,  be- 
fore a  justice  of  the  peace,  and  transcripts  thereof  were 
filed  in  the  common  pleas  of  that  county.  In  each 
case  the  defendant  took  ''a  rule  to  show  cause  why  an 
issue  should  not  be  awarded  to  try  whether  or  not  the 
above  judgment  has  been  paid  or  discharged."  The  rule 
was  made  absolute  and  an  issue  was  duly  framed.  The 
defendant  claimed  the  judgments  had  been  paid,  and 
pleaded  non  assumpsit,  payment  and  set-off,  with  leave, 
etc.  On  the  trial  of  the  case  in  the  common  pleas,  it  ap- 
peared that  at  September  Sessions,  1897,  the  court  of 
quarter  sessions  of  Luzerne  coimty  appointed  a  commis- 
sioner ''to  ascertain  and  marshal  the  indebtedness  of 
Marcy  township  (in  which  the  defendant  borough  was 
then  included)  and  report  thereon."  The  commissioner 
made  his  report,  which  was  confirmed  absolutely  on 
March  11,  1899,  and  a  mandamus  was  ordered  to  be 
issued  directing  the  supervisors  of  the  township  to  levy 
a  special  tax  to  pay  the  indebtedness  of  the  township. 
The  plaintifif's  judgments  were  presented  to  the  com- 
missioner and  were  a  part  of  the  indebtedness  of  the  town- 
ship reported  by  him.  This  proceeding  was  taken  under 
the  Act  of  March  31,  1864,  P.  L.  162,  2  Purd.  (12th  ed.) 
1998,  entitled,  "An  act  relating  to  the  collection  of  district 
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and  township  debts  in  the  several  counties  of  this  Com- 
monwealth." It  was  contended  by  the  plaintifif  and  so 
held  on  the  trial  of  the  cause  in  the  court  below  that  the 
cotifirmation  of  the  commissioner's  report  was  an  adjudica- 
tion by  the  court  of  the  amount  due  on  the  plaintiff's 
judgments  at  that  date,  and  the  defendant  could  not 
show  that  prior  to  the  confirmation  of  the  report,  the 
judgments  had  been  wholly  or  partially  paid.  The  learned 
judge  held  the  confirmation  of  the  commissioner's  re- 
port to  be  a  judgment  of  the  quarter  sessions  which  was 
conclusive  as  to  the  amount  due  the  plaintiff  on  his 
claim  against  Marcy  township  (now  the  defendant  bor- 
ough), and  "that  to  diow  a  previous  payment  of  those 
claims  in  whole  or  in  part  would  be  an  attack  upon  that 
judgment  of  the  court."  This  ruling  is  assigned  for  error 
and  raises  the  controlling  question  in  the  case. 

The  act  of  1864  provides  as  follows:  "When  it  shall  be 
shown  to  the  court  of  quarter  sessions  of  any  county  of 
this  state,  that  the  debts  due  by  any  district  or  township 
in  said  county  shall  exceed  the  amount  which  super- 
visors or  overseers  may  collect,  in  any  year,  by  taxation, 
as  at  present  regulated,  or  when  the  proper  officers  re- 
fuse to  levy  a  tax  for  the  purpose  set  forth  in  sec.  7  of  the 
Act  of  February  28,  1836,  P.  L.  45,  it  shall  and  may  be 
lawful  for  said  coiut,  after  ascertaining  by  proper  means 
the  amoimt  of  indebtedness  of  any  particular  district  or 
township,  by  a  writ  of  mandamus,  to  direct  the  proper 
officers,  by  special  taxation,  to  collect  an  amount  miffi- 
cient  to  pay  the  same."  The  learned  judge  of  the  court 
below  misconstrued  the  purpose  and  ^ect  of  the  statute, 
and  it  resulted  in  &nror  in  his  rulings  on  the  trial  of  the 
issue  awarded  to  determine  whether  or  not  the  judgments 
against  the  defendant  had  been  paid. 

The  act  of  1864  did  not  create  a  tribunal  to  determine 
the  rights  of  parties  imd^  a  contract  or  to  ascertain  the 
indebtedness  due  from  one  party  to  another.  It  did  not 
confer  upon  the  coiui;  of  quarter  sessions  the  authority 
to  inquire  and  determine  whether  a  judgment  obtained 
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in  a  court  of  common  pleas  or  before  a  justice  of  peace 
had  been  paid  or  satisfied.    It  did  not  invest  in  a  commis- 
sioner, appointed  by  the  quarter  sessions,  authority  to 
adjudicate  controverted  claims  between  a  mtmicipality 
and  its  creditor,  nor  did  it  make  the  report  of  such  com- 
missioner, cotifirmed  by  the  quarter  sessions,  a  judgment 
having  that  effect.    The  statute  does  not  provide  that 
creditors  shall  have  notice  of  the  proceeding  or  appear 
and  present  their  claims  to  the  commissioner,  nor  au- 
thorize an  appeal  by  the  creditor  or  municipality  from 
the  report  of  the  commissioner  as  confirmed  by  the  court. 
It  does  not  provide  that  the  parties  may  appear  before 
the  conunissioner  and  produce  their  claims  with  the 
evidence  to  support  them,  nor  that  the  report  of  the 
commissioner,  confirmed  by  the  comi;,  shall  be  a  judg- 
ment concluding  the  parties  as  to  the  indebtedness  ascer- 
tained and  reported  by  him  against  the  municipality. 
It  is  apparent,  therefore,  that  a  commissioner,  appointed 
under  the  act  has  no  authority  to  pass  upon  or  determine 
the  merits  of  contested  claims  against  the  municipality. 
Constitutional  and  statutory  tribunals  have  been  created 
for  that  purpose,  and  there  is  nothing  in  the  statute  of 
1864  which  leads  to  the  conclusion  that  it  was  enacted 
for  the  purpose  of  ousting  their  jurisdiction.    The  com- 
missioner is  not  authorized  to  determine  the  existence 
or  nonexistence  of  a  contested  claim  presented  against 
the  municipality.    On  the  contrary,  the  indebtedness  to 
be  reported  by  the  commissioner  is  such  as  has  been 
previously  ascertained  and  fixed,  as  by  judgment,  the 
auditor's  settlement,  or  otherwise,  and  the  decree  of  the 
quarter  sessions  is  simply  executionary:  Lehigh  Coal  & 
Navigation  Co.'s  App.,  112  Pa.  360;  Hower's  App.,  127 
Pa.  134;  Plains  Township's  App.,  21  Pa.  Superior  Ct. 
68;  Jenkins  Twp.  v.  Borough  of  Yatesville,  1  Kulp,  190; 
In  re  Indebtedness  of  Wilkes-Barre  Twp.,  4  Kulp,  83; 
In  re  Lackawanna  Twp.,  15  York  Leg.  Rec.  202.    The 
purpose  of  the  statute  was,  as  between  the  parties,  not 
to  authorize  the  quarter  sessions  to  determine  the  va- 
VoL.  ccxxviii — 17 
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lidity  or  payment  of  a  judgment  entered  in  the  common 
pleas  or  by  a  justice  of  the  peace,  nor  to  detennine  the 
validity  or  legality  of  a  claim  against  the  municipality, 
but  to  obtain  the  duly  ascertained  indebtedness  of  the 
mimicipality  to  enable  the  quarter  sessions  to  compel  its 
payment  by  the  executionary  process  provided  in  the 
statute. 

In  determining  the  issue,  whether  the  judgments  ob- 
tained against  the  defendant  had  been  paid  or  discharged, 
therefore,  the  report  of  the  commissioner,  confirmed  by 
the  court  of  quarter  sessions,  imder  the  act  of  1864,  did 
not  prevent  the  defendant  from  showing  payment  of  the 
judgments'  prior  or  subsequent  to  the  confirmation  of 
the  report.  It  is  settled  law,  and  so  recognized  in  the 
learned  judge's  charge  to  the  jury  in  this  case,  that  the 
judgment  of  a  court  of  competent  jurisdiction  is  conclu- 
sive and,  in  the  absence  of  fraud  or  collusion,  cannot  be 
impeached  in  a  collateral  proceeding.  This  principle  ap- 
plies to  judgments  obtained  before  a  justice  of  the  peace: 
Billmgs  V.  Russell,  23  Pa.  189;  McDonald  v.  Suncox,  98 
Pa.  619.  It  is  apparent,  therefore,  that  the  commissioner 
appointed  by  the  court  of  quarter  sessions  imder  the  act 
of  1864  had  no  authority  to  inquire  into  and  determine 
the  question  raised  by  the  issue  being  tried  in  the  present 
case,  to  wit,  whether  the  judgments  held  by  the  plain- 
tiff against  the  defendant  borough  had  been  paid  or  dis- 
charged. He  was  required  to  report  the  judgments  as 
he  found  them  on  the  record  as  an  existing  indebtedness. 
In  Plains  Township's  App.,  206  Pa.  456,  Mr.  Justice 
Brown,  speaking  for  the  comi;,  says  (p.  557):  *'If,  in  the 
proceeding  (under  act  of  1864)  before  it,  the  court  of 
quarter  sessions  had  decided  that  the  judgments  against 
the  township  of  Plains  in  the  common  pleas  and  on  the 
dockets  of  the  various  justices  of  the  peace  were  not  con- 
clusive of  its  indebtedness  to  the  respective  plaintiffs, 
there  would  have  been  the  grossest  irregularity  on  the 
face  of  the  record.  In  the  sessions  these  judgments  from 
the  common  picas  and  the  courts  not  of  record  were,  of 
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course,  conclusive."  It  necessarily  follows  that  as  the 
commissioner  was  without  authority  to  determine  either 
the  legality  of  the  judgments  or  whether  they  had  been 
paid  in  whole  or  in  part,  that  on  an  issue  in  the  conmion 
pleas  to  determine  the  question  the  report  of  the  com- 
missioner did  not  conclude  the  defendant  borough  nor 
prevent  it  showing  the  payment  and  discharge  of  the 
judgments.  The  first,  second  and  third  assignments  of 
error  must,  therefore,  be  sustained. 

The  other  assignments  need  not  be  considered.  We 
may  say,  however,  that  the  defendant  has  the  right  to 
show  any  payments  on  the  judgments  made  to  the  plain- 
tiff or  to  any  other  person  duly  authorized  by  him  to  re- 
ceive payment.  If  Donnelly  was  the  plaintiff's  counsel 
of  record,  authorized  to  collect  and  receive  payment  of 
the  judgments,  the  fact  that  he  did  not  accoimt  to  his 
client  for  money  paid  him  on  the  judgments  would  not 
prevent  Donnelly  from  being  a  witness  to  show  that 
payment  was  made  to  him,  notwithstanding  the  death 
of  his  client.  The  contest  here  is  not  between  Donnelly 
and  the  estate  of  his  deceased  client,  but  between  the 
latter  and  the  defendant  borough  and  hence  the  borough 
may  show  by  Donnelly  any  payments  made  by  it  to  the 
plaintiflf's  authorized  agent  or  attorney. 

The  judgment  is  reversed  with  a  venire  facias  de  novo. 


Wahi's  Estate. 


WUU— Construction — Vested  and  contingent  interests. 
When  after  a  bequest  in  trust  for  his  widow  for  life,  testator  directs 
property  to  be  equally  divided  into  as  many  shares  as  there  may  be 
parties  interested  therein,  at  their  mother's  death — grandchildren  to 
represent  a  deceased  parent's  share— and  creates  spendthrift  and  sepa- 
rate use  trusts  with  powers  of  appointment  for  seven  of  his  children 
nominatimi  followed  by  an  absolute  bequest  to  an  eighth  child  and  his 
heirSy  whose  share  is  to  be  increased  by  deductions  from  two  others 
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who  are  indebted  to  him,  the  eighth  child  takes  a  vested  legacy,  and 
if  he  dies  during  his  mother's  lifetime,  his  share  will  go  to  his  executor. 

Ai^ed  Feb.  1,  1910.  Appeal,  No.  7,  Jan.  T.,  1910,  by 
Jacob  S.  Wain,  Executor  of  S.  Morris  Wain,  deceased, 
from  decree  of  O.  C.  Montgomery  Co.,  Oct.  T.,  1909, 
No.  33,  dismissing  exceptions  to  adjudication  in  Estate 
of  Edward  Wain,  deceased.  Before  Brown,  Mestrezat, 
Potter,  Elkin  and  Stewart,  JJ.    Reversed. 

Exceptions  to  adjudication.    Before  Solly,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned  was  in  aflSrming  the  adjudication. 

John  Lewis  Evans,  for  appellant. — A  remainder  is  always 
considered  vested  rather  than  contingent  if  the  words  of 
the  will  creating  it  are  capable  of  such  a  construction: 
Long's  Est.,  39  Pa.  Superior  Ct.  323. 

When  the  enjoyment  of  an  entire  fund  is  given  in  frac- 
tional parts,  at  succession  periods  which  must  eventually 
arrive,  the  distinction  betwixt  time  annexed  to  payment, 
and  time  annexed  to  the  gift,  becomes  unimportant  and 
all  the  interests  vest  together:  Provenchere's  App.,  67 
Pa.  463;  Chew's  App.,  37  Pa.  23;  Thomman's  Est.,  161 
Pa.  444. 

Montgomery  Evans  and  Rowland  Evans,  for  appellee. — 
Whether  a  legacy  will  be  held  vested  or  contingent,  de- 
pends upon  the  question  whether  the  condition  is  an- 
nexed merely  to  its  payment  or  to  the  gift  itself.  If  there 
is  no  separate  antecedent  gift  independent  of  the  direc- 
tion and  time  for  payment,  the  gift,  being  inferred  from 
the  direction  to  pay,  the  legacy  is  contingent. 

The  above  rule  of  construction  is  recognized  in  the 
text-books,  and  has  always  been  the  law  in  Pennsylvania: 
Moore  V.  Smith,  9  Watts,  403;  McClure's  App.,  72  Pa. 
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414;  Appeal  of  Lumbennan's  National  Bank,  13  W.  N. 
C.  191;  Rdchard's  App.,  116  Pa.  232;  McBride  v.  Smyth, 
54  Pa,  245;  Gimiand  v.  Bredin,  63  Pa.  393;  Seibert's 
App.,  13  Pa.  501;  Fairfax's  App.,  103  Pa.  166;  Coggins' 
App.,  124  Pa.  10;  Raleigh's  Est.,  206  Pa.  451;  Middle- 
ton's  Est.,  212  Pa.  119;  ReiflF's  App.,  124  Pa.  145. 

Opinion  by  Mr.  Justice  Brown,  May  16,  1910: 
Edward  Wain  died  October  2,  1887.  His  will  was  ex- 
ecuted in  the  May  preceding  his  deatJi,  and  the  follow- 
ing are  the  material  parts  of  it:  "I  give,  devise  and  be- 
queath all  my  estate,  real,  and  personal,  which  I  own,  or 
may  acquire,  and  whether  vested,  or  contingent,  and 
held  in  severalty,  or  in  common,  to  my  esteemed  friend, 
Richard  W.  Clay,  Esq.,  upon  the  special  trusts,  and  con- 
ditions following,  viz.,  to  collect  the  rents,  issues,  profits, 
and  income  thereof,  and  after  deducting  the  legitimate 
expenses  of  managing  the  same,  to  pay  over,  from  time 
to  time,  the  net  receipts  to  my  widow,  Ellen  C.  Wain, 
for  her  own  use,  comfort,  and  disposal,  during  her  hfe. 
And  at,  and  after  the  termination  of  the  said  life  estate, 
then  in  trust,  to  select  three  disinterested  gentlemen,  to 
part,  and  divide  the  said  estate,  into  as  many  shares,  as 
there  may  be,  parties  interested  therein,  at  their  mother's 
death,  the  shares  to  be  of  as  nearly  equal  value,  as  pos- 
sible, and  the  child  or  children  of  any  deceased  child  to 
represent  the  deceased  parent's  share. 

"And  on  such  division  being  made,  then  by  amicable 
arrangement  among  themselves,  or  by  lot,  to  transfer, 
and  convey,  and  appropriate,  to  each  party  a  or  one 
share  on  the  special  trusts  following,  viz.:  To  retain  the 
shares  of  my  daughters,  Sally  M.  Wain,  Ellen  C.  Harri- 
son, wife  of  Charles  C.  Harrison;  Esther  N.  A.  Graham, 
wife  of  Peter  M.  Graham,  and  Rebecca  McM.  Wain,  to 
keep  the  same  judiciously  invested,  to  collect  the  rents, 
issues,  profits  and  income  thereof,  and  to  pay  the  same 
after  deducting  the  legal  expenses  to  each  of  my  said 
daughters,  for  their  respective  separate  uses,  benefits. 
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and  disposal,  and  free  from  the  debts,  interference,  or 
control,  of  any  husband,  or  any  one  else,  during  their 
respective  lives  and  on  the  termination  of  their  several 
life  estates,  then  to  convey  and  assign,  each  one's  share, 
to  such  person  or  persons,  on  such  terms,  estates,  limi- 
tations &  conditions,  etc.,  as  they  may  respectively  by 
will  direct,  limit  and  appoint,  and  on  failure  to  so  ap- 
point, then  to  their  respective  right  heirs. 

*'And  as  to  the  shares  of  my  sons  Jacob  S.  and  Edward 
Wain,  Junior  (subject  to  the  deductions  being  first  made 
from  each,  to  be  added  to  the  share  of  my  son  S.  Morris 
Wain,  as  specified  hereinafter)  to  retain  the  said  shares 
in  trust  for  their  exclusive  uses  benefits  comfort  and 
maintenance,  free  from  and  not  liable  for  the  debts,  legal 
proceedings,  judgments,  or  executions  of  any  creditor 
during  their  respective  lives,  with  like  power  of  appoint- 
ment by  will,  as  is  hereby  conferred  on  my  daughters 
shares,  and  on  failure  to  so  appoint,  then  to  their  respec- 
tive right  heirs. 

"And  as  to  the  share  of  my  son  Nicholas  Wain,  to  re- 
tain the  same,  in  trust,  for  the  same  uses,  limitations, 
and  conditions,  and  power,  as  are  conferred  on  the  shares 
of  my  sons  Jacob  S.  and  Edward,  except  that  his  share, 
is  to  be  exempt  from  any  deduction  or  contribution,  like 
theirs,  to,  and  in  favor  of  the  share  of  my  son,  S.  Morris 
Wahi. 

''And  as  my  desire  is,  to  divide  my  estate,  as  equally 
as  possible  among  my  children,  and  to  let  'bye-gones  be 
bye-gones,'  and  as  my  son  S.  Morris  Wain,  with  affec- 
tionate generosity,  and  in  noble  self-sacrifice  loaned  to 
his  brothers  Jacob  and  Edward,  who  were  then  partners 
in  the  mercantile  firm  of  S.  Morris  Wain  &  Co.  at  the 
time  of  1883  &  1884,  when  the  disastrous  bankruptcy 
overwhelmed  that  firm,  the  whole  of  his  then  fortime  as 
realized  from  the  legacies  of  his  deceased  uncle,  the  late 
S.  Morris  Wain,  which  loan  amoimted  to  Forty  nine 
thousand,  six  hundred  and  thirty  one  dollars  ($49,631) 
none  of  which  has  been  repaid,  and  for  which  sum  I  ob- 
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tained  a  Judgment  for  him,  in  the  Comi;  of  Common 
Pleas  for  Phila.  No.  1,  to  March  Term,  1885,  No.  821,  I 
hereby  will  and  direct  that  a  sum  equal  to  fifty  per  cent 
of  the  value  of  each  share  of  my  sons  Jacob  S.  and  Ed- 
ward, be  deducted  from  each  before  conveying  or  trans- 
ferring, in  trust  for  them,  as  aforesaid,  their  respective 
shares,  which  deductions  of  50  per  cent  from  each,  I  will 
to  be  added  to  my  son,  S.  Morris'  share,  hoping  that  my 
estate  may  eventually  prove  valuable  enough  with  the 
said  deduction  to  repay  to  him  the  foregoing  indebted- 
ness but  without  any  interest,  and  not  entirely  absorb 
the  shares  of  my  sons  Jacob  S.  and  Edward. 
.  "Of  course  it  is  my  will  that  should  either  of  my  sons 
Jacob  or  Edward,  pay  or  satisfy,  in  whole,  or  in  part, 
at,  or  before,  or  after  the  taking  effect  of  this  will,  the 
said  indebtedness  that  then  a  credit  or  release  pro  tanto 
be  made,  and  the  respective  deductions,  as  aforesaid,  be 
reduced  accordingly.  And  as  to  the  share  of  my  son  S. 
Morris  Wain,  so  increased  by  the  foregoing  additions 
to  convey,  and  assign,  the  same,  absolutely  to  him,  and 
his  heirs  forever." 

Ellen  C.  Wahi,  the  widow,  died  May  13,  1909,  and  all 
of  the  testator's  children  except  S.  Morris  survived  her. 
He  died  in  1888,  unmarried  and  without  issue,  and  the 
executor  of  his  will  claims  a  one-eighth  interest  in  his 
father^s  estate,  augmented  by  fifty  per  cent  of  the  shares 
of  Jacob  S.  and  Edward.  This  claim  was  disallowed  by 
the  coiui;  below  on  the  groimd  that  the  interests  passing 
to  the  testator's  children  were  not  vested,  but  contin- 
gent upon  their  surviving  their  mother,  and,  as  S.  Morris 
Wain  died  before  her,  nothing  passed  from  his  father's 
estate  to  that  of  his  own.  The  view  of  the  court  below, 
that  the  interests  of  the  children  were  contingent,  was 
based  upon  the  direction  of  the  testator  that  at  the  ter- 
mination of  the  life  estate  of  his  wife  the  trustee  should 
select  three  disinterested  gentlemen  to  part  and  divide 
the  estate  into  as  many  shares  as  there  might  be  parties 
interested  therein  at  his  widow's  death,  the  shares  to  be 


Digitized  by 


Google 


264  WALK'S  ESTATE. 

Opinion  of  the  Court.  [228  Pa. 

of  as  nearly  equal  value  as  possible  and  the  child  or  chil- 
dren of  any  deceased  child  to  represent  the  deceased 
parent's  share.  But  the  testator  did  not  stop  here,  and 
from  the  immediately  succeeding  clauses  there  is  a 
clearly  expressed  intention  that  the  interests  of  his 
children  in  his  estate  should  vest  at  the  time  of  his  death, 
the  enjoyment  only  being  postponed  imtil  the  death  of 
his  wife.  ''There  are  no  arbitrary  or  imbending  rules 
in  the  construction  of  the  words  of  a  will.  No  two  wills 
are  in  all  respects  alike.  .  .  .  The  cardinal-  canon  still 
holds  good,  that  the  intention  of  the  testator  of  each  will 
separately  is  to  be  gathered  from  its  own  four  comers:" 
Provenchere's  App.,  67  Pa.  463.  Applying  this  canK)n 
to  the  will  before  us,  there  can  be  no  doubt  from  its  own 
words  how  it  should  be  interpreted,  and  we  need  enter 
into  no  discussion  of  the  preference  of  the  law  for  a 
vested  rather  than  a  contingent  remainder. 

When  the  testator  wrote  his  will  and  at  the  time  of 
his  death  he  had  eight  children,  four  sons  and  four  daugh- 
ters. After  the  direction  that  his  estate  should  be  di- 
vided he  directed  that  the  trustee  should  retain  a  share 
for  each  of  his  four  daughters,  naming  them,  for  her 
separate  use  during  life,  with  a  power  of  appointment 
over  it  by  will.  Three  shares  of  the  estate  are  directed 
to  be  held  in  trust  for  Jacob  S.,  Edward  and  Nicholas, 
fifty  per  cent  of  the  shares  of  the  first  two  to  be  added  to 
that  given  to  S.  Morris,  for  the  reason  stated  by  the 
testator.  The  eighth  share  was  to  be  transferred  by  the 
trustee  to  S.  Morris  absolutely,  to  him  and  his  heirs 
forever.  The  testator  was  definite  as  to  the  method  of 
division,  though  somewhat  *  indefinite  as  to  who  were  to 
participate,  as  he  describes  the  participants  as  "parties 
interested  therein;"  but  no  indefinite  words  were  used 
when  he  proceeded  to  say  who  should  each  receive  one- 
eighth  of  his  estate.  Enumerating  his  eight  children  by 
name,  he  gives  to  each  one  of  them  a  share,  to  be  held  in 
trust  for  seven  of  them  and  to  be  given  to  the  ei^th  ab- 
solutely at  the  termination  of  the  life  estate  of  their 
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mother.  Nothing  could  be  plainer  than  the  intention 
of  the  testator  that  cme^ialf  of  each  share  giv^i  to  Jacob  S. 
and  Edward  should  be  paid  to  S.  Morris,  to  reimburse 
him  for  what  he  had  paid  for  th«n.  The  words  of  the 
will  are  that  there  shall  be  deducted  from  "each  share" 
of  the  two  sons,  Jacob  S.  and  Edward,  one-half,  which  is 
I  to  be  added  to  the  share  of  S.  Morris,  and  the  direction  is 

I  that  if,  after  the  will  took  effect,  that  is,  after  the  death 

f  of  the  testator,  Jacob  or  Edward  should  pay  or  satisfy, 

I  in  whole  or  in  part,  the  said  indebtedness  to  S.  Morris,  a 

I  credit  or  release  pro  tanto  should  be  made  and  "the  re- 

!  spective  deductions"  from  their  shares  should  "be  re- 

duced accordingly."     If  payments  had  been  made  by 
'  Jacob  and  Edward  after  the  will  had  gone  into  effect, 

how  could  there  have  been  reductions  from  the  deductions 
directed  to  be  made  from  their  "shares"  unless  they  had 
shares?  The  manifest  intention  of  the  testator  of  abso- 
lute reimbursements  to  S.  Morris  would  have  been  de- 
feated by  the  construction  given  to  his  will  by  the  court 
S  below  if  Jacob  and  Edward,  or  either  of  th§m,  had  died 

'  during  the  lifetime  of  the  widow,  for  in  such  event  nothing 

•  could  have  been  taken  from  shares  which  passed  to  their 

[  children  and  added  to  that  of  S.  Morris  if  he  had  sur- 

[  vived  his  mother.    The  testator  declares  his  intention  to 

be  "to  divide  my  estate,  as  equally  as  possible  among 
'  my  children,"  and  from  the  whole  will  it  is  most  clear 

'  that  each  child  took  a  vested  interest  at  his  death.    The 

I  clause  upon  which  the  court  below  relied,  standing  alone, 

I  is  to  be  read  as  giving  a  vested  interest  to  each  child, 

subject  to  be  divested  only  by  death  during  the  lifetime 
of  the  widow  and  leaving  children.    Only  one,  S.  Morris, 
did  die,  and  he  left  no  children.    Again,  the  law  presumes 
I  that  the  testator  did  not  contemplate  possible  intestacy 

\  as  to  his  estate  after  the  death  of  his  widow.    The  pre- 

j  sumption  is  just  the  opposite,  and  yet  the  construction 

;  placed  upon  the  will  by  the  court  below  would  have  re- 

sulted in  intestacy  if  his  sons  and  daughters  had  all  died 
during  the  lifetime  of  the  widow  without  leaving  chil- 
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dren.  The  decree  of  the  court  below  is  reversed,  and  the 
record  remitted,  that  distribution  may  be  made  in  ac- 
cordance with  the  view  herein  expressed,  the  costs  to  be 
paid  out  of  the  fund  in  the  hands  of  the  trustee. 


Levin,  Appellant,  v.  Philadelphia  ife  Reading 
Railroad  Company. 

Negligence — Railroads — Passenger — Presumption  of  negligence. 

1.  In  an  action  by  a  passenger  against  a  railroad  company  to  recover 
damages  for  personal  injuries  where  nothing  happens  to  the  car  on 
which  the  plaintiff  was  riding  and  there  is  no  collision  nor  breakage  of 
anything  there  is  no  presumption  of  negligence. 

2.  In  an  action  against  a  railroad  company  by  a  woman  to  recover 
damages  for  personal  injuries,  binding  instructions  for  defendant  are 
proper  where  plaintiff  testified  that  when  the  conductor  announced  the 
station  and  she  tried  to  put  her  foot  out,  ''one  train  struck  the  other 
train  and  I  fell,  **  and  plaintiff's  husband  testified  that  in  one  second 
one  car  pulled  Imother,  and  the  evidence  shows  that  there  was  no  in- 
jury to  the  car  on  which  the  plaintiff  was  riding. 

Argued  March  23,  1910.  Appeal,  No.  84,  Jan.  T., 
1910,  by  plaintiffs,  from  judgment  of  C.  P.  No.  2,  Phila. 
Co.,  March  T.,  1907,  No.  3,288,  on  verdict  for  defendant 
in  case  of  Abraham  Levin  and  Esther,  his  wife,  v.  Phila- 
delphia &  Reading  Railroad  Company.  Before  Brown, 
Mestrezat,  Potter,  Elkin  and  Moschzisker,  JJ.  Af- 
firmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Sulzberger,  P.  J. 

At  the  trial  it  appeared  that  the  plaintifif  was  injured 
on  March  9,  1907,  at  Woodmont  station  on  defendant's 
railroad.  The  plainti£f  testified  that  she  was  seated  in 
the  third  seat  from  the  door  when  the  conductor  "called 
Woodmont  station  and  me  sitting  in  the  same  place,  and 
I  was  sitting  on  the  same  place  when  the  train  stopped 
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and  the  conductor  called  Woodmont  station,  and  my 
husband  arose  to  go  out  and  I  tried  to  put  one  foot — one 
foot,  and  one  train  struck  the  other  train  and  I  fell." 
The  plaintiff's  husband  described  the  accident  as  fol- 
lows: 

"A.  I  went  to  Ninth  and  Spring  Garden  to  go  to  Wood- 
mont station  with  my  brother,  on  a  farm.  When  it  came 
to  Woodmont  station,  the  conductor  called  out,  'Wood- 
mont station  here,'  and  the  train  stops.  I  have  a  graph- 
ophone  in  my  hand  and  I  took  the  graphophone  and  I 
called  my  wife,  'Come  down.  Here  is  Woodmont  sta- 
tion,' and  I  stand  up  and  wants  to  go  and  the  train  starts 
to  go  and  stops  again,  and  pulls  one  car  another  car. 
Q.  What?  A.  One  car  pulls  another  car  when  she  stops 
again,  and  I  fall  to  the  chair,  and  when  I  looked  in  the 
back  side  for  my  wife — she  was  three  chairs  in  the  back, 
I  see  she  was  on  the  floor  in  the  back  side  and  crying.  I 
go  to  the  conductor  and  we  put  her  off  and  take  her  out- 
side." 

The  court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendant.  Plaintiffs  ap- 
pealed. 

Error  assigned  was  in  giving  binding  instructions  for 
defendant. 

Harry  G.  Sundheim,  for  appellants. 

Wm.  Clarke  Mason,  for  appellee. 

Per  Curiam,  May  16,  1910: 

Nothing  happened  to  the  car  on  which  the  plaintiffs 
were  riding.  There  was  no  injury  to  it,  no  collision  nor 
breakage  of  anything.  There  was,  therefore,  no  presump- 
tion of  negligence:  Herstine  v.  Lehigh  Valley  Railroad 
Co.,  151  Pa.  244;  Cline  v.  Pittsburg  Railways  Co.,  226 
Pa.  586.  Whether  the  negligence  set  out  in  plaintiffs' 
statement  as  the  cause  of  the  injimes  sustained  by  Esther 
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Levin  was  proven,  or  whether  the  same  were  due  to  a 
jolt  of  the  car  ineid^it  to  the  stopping  of  the  train  at 
the  station,  would,  under  the  testimony  of  the  injured 
plaintiff  and  her  husband,  have  been  a  mere  guess  by  the 
jury.  She  said  that  when  the  conductor  announced  the 
station  and  she  tried  to  put  her  foot  out,  "one  train 
struck  the  other  train  and  I  fell.^'  His  testimony  was 
that  in  one  second  one  car  pulled  another.  As  the  jury 
could  not  intelhgently  have  found  from  the  case  as  i»^ 
sented  by  the  plaintiffs  that  the  defendant  was  ne^gent, 
the  judgment  on  the  verdict  directed  in  its  favor  is  af- 
firmed. 


Ricketts,  Appellant,  v.  Capwell. 

Equity — Specific  performance — Findings  of  fact. 

Where  on  a  bill  in  equity  to  enforce  specific  performance  of  an  alleged 
parol  agreement  in  relation  to  land,  the  answer  denies  all  of  the  material 
allegations  of  the  bill,  and  the  court  finds  that  the  plaintiff's  proof  is 
far  from  being  clear  and  convincing,  and  such  finding  appears  to  be 
fully  warranted  by  the  evid^ce,  the  Supreme  Court  will  not  reverse 
a  decree  dismissing  the  bill. 

Argued  April  11,  1910.  Appeal,  No.  242,  Jan.  T., 
1909,  by  plaintiff,  from  decree  of  C.  P.  Luzerne  Co., 
Oct.  T.,  1905,  No.  12,  dismissing  bill  in  equity  in  case  of 
Agib  Ricketts  v.  R.  U.  Capwell  and  Benton  Coleman,  Ex- 
ecutors of  Isaac  B.  Felts,  deceased.  Before  Fell,  C.  J., 
Brown,  Mestrezat,  Potter  and  Elkin,  JJ.    AflSrmed. 

Bill  in  equity  for  specific  performance.    Before  Evans, 
P.  J.,  specially  presiding. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  decree  dismissing  the  bill. 
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Wm.  S.  McLean,  with  him  Alexander  Ricketts,  for  ap- 
pellant. 

/.  M.  Walker ,  for  appellees. 

Per  Curiam,  May  16,  1910: 

The  object  of  the  bill  in  this  case  was  to  enforce  by  a 
decree  for  specific  performance,  an  alleged  parol  agree- 
ment in  relation  to  land.  The  answer  contained  a  dis- 
tinct denial  of  all  of  the  material  allegations  of  the  bill 
and  the  court  foxmd  that  the  testimony  produced  by  the 
plaintiff  upon  the  controlling  question  of  fact  in  the  case 
was  far  from  being  clear  and  convincing.  This  finding 
appears  to  have  been  fully  warranted  by  the  evidence , 
and  it  will  not  be  disturbed. 

The  decree  dismissing  the  bill  is  affirmed  at  the  cost  of 
the  appellant. 


Raeder  v.  Monks,  Appellant. 

Judgment — Opening  jvdgmerd — Findings  of  fact. 

Where  on  a  rule  to  open  a  judgment,  the  court  finds  from  competent 
testimony  that  the  ground  alleged  by  the  defendants  for  opening  the 
judgment  is  not  sustained,  the  Supreme  Court  will  not  reverse  the 
order  discharging  the  rule,  in  the  absence  of  clear  error. 

Argued  April  11,  1910.  Appeals,  Nos.  257  and  258, 
Jan.  T.,  1909,  by  defendants,  from  order  of  C.  P.  Luzerne 
Co.,  Dec.  T.,  1908,  No.  644,  discharging  rules  to  open 
judgment  in  case  of  W.  L.  Reader  v.  James  S.  Monks  et  al. 
Before  Fell,  C.  J.,  Brown,  Mestrbzat,  Potter  and 
Elkin,  JJ.    AflBrmed. 

Rule  to  open  judgment.    Before  Ferris,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 
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Assignment  of  Error — Opinion  of  the  Court.  (228  Pa. 

Error  assigned  was  order  discharging  rule  to  open  the 
judgment* 

James  L.  Lenahan,  with  him  Edward  A.  Lynch,  for  ap- 
pellants. 

M.  J.  Mulhallf  for  appellee. 

Per  Curiam,  May  16,  1910: 

These  appeals  are  from  an  order  discharging  a  rule  to 
open  a  judgment  for  rent  entered  upon  a  written  lease. 
Four  persons  were  named  in  the  body  of  the  lease  as 
lessees  but  only  three  of  them  signed  it.  All  four,  how- 
ever, entered  into  possession  of  the  premises,  paid  rent, 
*  sublet  the  property  and  jointly  took  all  the  benefits  of 
the  lease.  The  ground  of  the  application  by  the  defend- 
ants to  open  the  judgment  was  that  they  had  signed  the 
lease  upon  the  assurance  by  the  lessor  that  the  fourth 
person  named  as  lessee  would  also  sign  it.  The  court 
found  that  the  contention  of  the  defendants  was  not 
sustained  by  the  testimony.  Such  a  finding  as  this  will 
not  be  set  aside  unless  it  is  shown  that  it  is  clearly  er- 
roneous.   This  has  not  been  done. 

The  order  of  the  court  is  affirmed  at  the  cost  of  the 
appellant. 


Condry,  Appellant,  v.  Wilkes-Barre  &  Wyoming 
Valley  Traction  Company. 

Negligence — Street  railways — Fright  of  horses — Speed  of  car — Non- 
suit 

In  an  action  against  a  street  railway  company  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  as  a  result  of  the 
frightening  of  plaintiff's  horses  by  an  electric  car,  a  nonsuit  is  properly 
entered,  where  it  appears  from  the  testimony  of  plaintiff's  witnesses 
that  the  car  was  running  at  the  usual  speed  and  not  more  than  ten 
to  fifteen  miles  an  hour  between  cross  streets,  and  it  is  not  shown  that 
the  speed  of  the  car  contributed  in  any  way  to  the  accident. 
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Argued  April  12,  1910.  Appeal,  No.  79,  Jan.  T.,  1910, 
by  plainliff,  from  order  of  C.  P.  Luzerne  Co.,  Oct.  T., 
1906,  No.  929,  refusing  to  take  off  nonsuit  in  case  of 
Michael  Condry  v.  The  Wilkes-Barre  &  Wyoming  Val- 
ley Traction  Company.  Before  Fell,  C.  J.,  Brown, 
Mestrezat,  Potter  and  Elkin,  JJ.    AflBrmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Evans,  P.  J.,  specially  presiding. 

The  court  entered  a  compulsory  nonsuit  which  it  sub- 
sequently refused  to  take  off. 

Error  assigned  was  order  refusing  to  take  off  nonsuit. 

James  L.  LenahaUj  for  appellant. 

Paul  Bedford,  with  him  Frank  A.  McGuigan  and 
John  T.  Lenahan,  for  appellee. 

Per  Curiam,  May  16, 1910: 

While  the  plaintiff's  horses  were  standing  at  the  side 
of  a  city  street  they  were  frightened  by  an  electric  car 
which  approached  from  the  direction  in  which  they  were 
facing.  When  the  car  was  about  150  feet  from  them  they 
suddenly  turned  across  the  street  in  front  of  it  and  ran 
ahead  of  it  imtil  the  wagon  collided  with  a  telegraph  pole. 
The  negligence  alleged  in  the  plaintiff's  statement  was 
that  the  car  was  run  at  an  excessively  high  rate  of  speed. 
This  was  not  shown.  The  plaintiff's  witnesses  testified 
that  the  car  was  running  at  the  usual  speed  and  the  high- 
est estimate  of  its  speed  was  from  ten  to  fifteen  miles 
an  hour  between  cross  streets.  Nor  was  it  shown  that 
the  speed  of  the  car  contributed  in  any  way  to  the  acci- 
dent. The  burden  of  proof  of  neghgence  was  on  the 
plaintiff  and  as  none  was  shown,  a  nonsuit  was  properly 
"entered. 

The  judgment  is  affirmed. 
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SylkbuB— Opinion  of  Cknirt  below.  [228  Pa< 


First  National  Bank  of  Freeland  v.  Everett, 
Appellant. 

Practice,  C.  P.  — Pleading--€(>rporatum — Change  of  name. 

Where  a  corporation  issues  a  bond  of  indemnity  and  subsequently 
changes  its  corporate  name  by  proceedings  under  the  Act  of  April  22, 
1903,  P.  L.  251,  and  thereafter  a  suit  is  brought  upon  the  bond,  in  idiich 
suit  the  former  name  of  the  corporation  is  used  in  the  body  of  the  state- 
ment without  reference  to  a  change  of  name,  the  court  will,  after  the 
expiration  of  the  time  limit  for  bringing  the  suit,  permit  the  statement 
to  be  amended  so  as  to  set  forth  the  new  name  of  the  company  with  a 
proper  averment  as  to  the  change  of  name. 

Argued  April  12,  1910.  Appeal,  No.  100,  Jan.  T., 
1910,  by  defendant,  from  judgment  of  C.  P.  Luzerne 
Co.,  Feb.  T.,  1907,  No.  656,  on  verdict  for  plaintiflF  in 
ease  of  First  National  Bank  of  Freeland  v.  F.  M.  Everett 
and  the  Title  Guaranty  &  Surety  Company  of  Scranton. 
Before  Fell,  C.  J.,  Brown,  Mbstrezat,  Potter  and 
Elkin,  JJ.    Aflirmed. 

Assumpsit  on  a  bond  of  indemnity.  Before  Fuii- 
LER,  P.  J. 

At  the  trial  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $17,795. 

Subsequently  on  a  motion  for  judgment  non  obstante 
verdicto  Fuller,  J.,  filed  the  following  opinion: 

This  action  is  founded  upon  a  bond,  given  by  the  Title 
Guaranty  &  Trust  Company  of  Scranton,  whose  name 
afterwards  was  changed  to  the  Title  Guaranty  &  Surety 
Company,  guaranteeing  in  the  stun  of  $15,000,  the  fidelity 
of  F.  M.  Everett,  cashier  of  the  plaintiff  bank. 

No  evidence  whatever  was  offered  by  the  defendants, 
nor  was  any  meritorious  defense  whatever  suggested,  and" 
the  evidence  adduced  by  the  plaintiff  established  these 
unquestionable  facts,  viz.: 
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1.  The  bond  was  given  by  the  Title  Guaranty  &  Trust 
CknnpaDiy  on  A|ml  l,  1903,  for  one  year  from  that  date, 
and  was  twice  afterwacd  in  writing  renewed,  covering 
on  the  last  renewal  the  year  ending  March  31,  1906, 
guairantedng  the  bank  against  loss  to  the  amoimt  of 
S15/)00,  which  might  be  sustained  through  the  dishonesty 
of  said  Everett,  cashier. 

2.  During  the  year  of  last  renewal  the  bank  did  sus- 
tain a  loss  amoxmting  to  $44,650,  through  the  dishonesty 
of  said  Everett,  cashier. 

3.  During  the  sfmie  year  the  name  of  the  Title  Guar- 
anty &  Trust  Company  was  by  due  proceeding  under 
Act  of  April  22,  1903,  P.  L.  251,  changed  to  the  Title 
Guaranty  &  Surety  Company,  without,  of  coxuw,  affect- 
ing its  habiMties.  This  act  we  may  observe  does  not 
create  a  new  corporation,  nor  change  the  identity  of  the 
corporation  at  idl,  but  merely  confers  right  to  use  an- 
other name. 

4.  The  plaintiff  fully  complied  with  all  the  require- 
ments of  the  bond  in  respect  to  notice,  proofs  of  loss,  and 
all  other  matters,  but  the  defendants  refused,  without  any 
good  reason,  to  perform  its  obligation. 

5.  Bef<»*e  suit  brou^t,  the  original  bond  was  lost, 
but  on  the  trial  plaintiff  established  its  contents  by  proper 
secondary  evid^ioe  to  the  full  satisfaction  of  judge  and 
jury,  precisely  as  set  forth  by  copy  in  the  statement  filed, 
except  that  the  name  of  the  guarantor  was  stated  to  be 
the  Title  Guaranty  &  Siuety  Ccanpany  when  it  should 
have  been  stated  the  Title  Guaranty  &  Trust  Company, 
and  there  was  also  a  disCTepancy  in  the  name  of  a  signa- 
tory officer. 

The  defendants  have  never  undertaken  to  deny  a 
single  fact  as  above  recited,  and  virtually  concede  the 
complete  accuracy  of  the  recital  by  not  asking  for  a  new 
trial,  but  have  fought  the  case  throughout  by  objection 
to  evidence,  motion  for  nonsuit,  request  for  binding  in- 
structions, and  finally  by  the  present  motion  for  judgment 
non  obstante  veredicto,  on  the  ground  of  fatal  variance 
Vol.  ccxxvni— 18 
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between  allegata  and  probata  in  that  the  instrument  sued 
upon  purports  to  be  the  bond  of  the  surety  company  in- 
stead of  the  trust  company,  and. the  identity  of  the  two 
is  not  explained. 

The  only  question,  then,  open  for  present  considera- 
tion, is  whether  a  meritorious  claim  should  be  thrown 
out  of  court  simply  because  the  pleader  in  stating  his 
case,  failed  to  becu*  in  mind  that  the  contracting  corpora- 
tion had  changed  its  name. 

He  instituted  and  entitled  his  action  properly  against 
the  corporation  by  its  new  name,  Title  Guaranty  & 
Surety  Company,  begins  the  statement  with  averring 
that  the  plaintiiBf  ''claims  of  the  defendant,  the  Title 
Guaranty  &  Trust  Company,"  and  attaches  copy  of  bond 
purporting  to  be  executed  by  the  Title  Guaranty  & 
Surety  Company,  but  accompanied  with  a  schedule  of 
names  and  amoxmts  ''guaranteed  by  the  Title  Guaranty 
&  Trust  Company." 

Of  course,  he  should  have  set  forth  a  bond  executed  by 
the  trust  company  and  then  have  said  in  a  few  words  that 
the  name  had  been  changed  without  affecting  the  lia- 
bility. His  inadvertent  use  of  the  names,  interchange- 
ably, unaccompanied  by  explanation,  was  a  departiire 
from  good  pleading,  which  according  to  good  authority, 
would  seem  at  least  to  make  an  amendment  appropriate. 
The  mistake,  however,  amounts  to  only  an  "unimportant 
misnomer:"  Railroad  Co.  v.  Evans,  53  Pa.  250;  and  the 
right  to  amend  is  clear,  notwithstanding  the  limitation 
of  one  year  fixed  by  the  terms  of  the  bond,  for  the  cause 
of  action  would  not  be  changed  by  the  amendment. 

We  strongly  suggest  to  counsel  for  plaintiff  the  pro- 
priety of  a  motion  to  amend,  which,  so  far  as  we  see, 
ought  to  be  allowed;  but  regarding  as  done  what  ou^t 
to  be  done  and  finding  no  substantial  error  which  sho\ild 
nullify  a  long  trial  resulting  righteously,  we  deny  the 
defendants'  motion  for  judgment  non  obstante  veredicto, 
referring  to  our  charge  for  further  vindication  of  this  con- 
clusion. 
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Errors  assigned  were  in  refusing  binding  instructions 
for  defendants  and  overruling  motion  for  defendants  non 
obstante  veredicto,  and  in  permitting  plaintiff  to  amend 
his  statement. 

C.  B.  LitUe  and  John  T.  Lenahany  with  them  WiUard, 
Warren  &  Knapp,  for  appellants. — ^The  plaintiff,  having 
alleged  that  the  bond  sued  upon  was  issued  in  the  alleged 
form  and  executed  as  alleged,  it  was  inciunbent  upon  the 
plaintiff  to  so  prove:  Quarles  v.  Littlepage  &  Co.,  2  Hen. 
&  M.  (Va.)  400;  Faulkner  v.  Faulkner,  73  Mo.  327; 
Phillips  V.  Singer  Mfg.  Co.,  88  111.  305;  Cimningham  v. 
Shaw,  7  Pa.  401 ;  Coming  Steel  Co.  v.  Western  Union  Tel. 
Co.,  60  111.  App.  426;  Curley  v.  Dean,  4  Conn.  259; 
Thompson  v.  Rathbun,  18  Ore.  202  (22  Pac.  Repr.  837); 
Christian  College  v.  Hendleiy,  49  Colo.  347;  Bums  v. 
Iowa  Homestead  Co.,  48  Iowa,  279;  Murdock  v.  Hicks, 
49  Vt.  408;  Bumett  v.  Doggett,  6  Fla.  632;  Sage  v.  Haw- 
ley,  16  Conn.  106;  Umbehocker  v.  Rassel,  2  Yeates,  339; 
Church  V.  Feterow,  2  P.  &  W.  301;  Bellas  v.  Hays,  5 
S.  &  R.  427. 

John  McGahren,  with  him  John  M.  Carr  and  B.  R. 
JoneSy  for  appellee. 

Per  Curiam,  May  16,  1910: 

It  was  conceded  at  the  argument  that  if  there  was  a 
defective  service  of  the  writ  it  was  cured  by  a  general 
appearance  for  the  defendants.  The  amendment  sug- 
gested by  the  learned  trial  judge  in  his  opinion  on  the 
motion  for  judgment  non  obstante  veredicto  was  sub- 
sequently regularly  allowed. 

On  his  opinion  we  affirm  the  judgment. 
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Commonwealth  v.  Keenan,  Appellant. 

Bond — Trespass — Capias — Confession  of  judgment. 

Where  a  bond  given  to  the  commonwealth  in  an  aotion  of  trespass 
commenced  by  capias  ad  respondendum  is  in  the  form  prescribed  by 
the  statute,  the  mere  voluntary  addition  of  a  confession  of  judgment 
with  a  waiver  of  exemption,  stay  of  execution  and  inquisition,  will  not 
invalidate  Uie  bcmd  nor  will  such  provisions  be  treated  as  nulMties. 

Argued  April  12,  1910.  Appeal,  No.  108,  Jan.  T.,  1910, 
by  defendants,  from  order  of  C.  P.  Luzerne  Co.,  March  T., 
1969,  No.  117,  discharging  rule  to  strike  off  judgment  in 
case  of  Commonwealth  to  use  of  Fritz  Holznagel  v. 
W.  J.  Keenan  et  al.  Before  Fell,  C.  J.,  Brown,  Mbs- 
TfiBZAT,  PoTTBR  and  Elkin',  JJ.    AflBrmed. 

Rule  to  strike  off  judgment. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  order  discharging  rule  to  strike  off 
judgment. 

jS.  S.  Herring,  with  him  John  T.  Lmahany  for  i^pel- 
lants. 

Thomas  D.  Shea,  with  him  James  K.  Gearhart,  for  ap- 
pellee. 

Per  Curiam,  May  16,  1910: 

This  appeal  is  from  an  order  dischai^g  a  rule  to 
strike  off  a  judgment  entered  by  confession,  on  a  bond  to 
the  commonwealth  given  in  an  action  of  tre^)ass  com- 
menced by  a  capias  ad  respondendum.  The  condition 
of  the  bond  was  that  prescribed  by  the  act  of  assembly, 
but  in  addition  there  was  a  confession  of  judgment  with 
a  waiver  of  exemption,  stay  of  execution  and  inquisition. 
The  contention  of  the  defendants  is  that  this  addition 
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invalidated  the  bond  or  at  least  should  be  treated  as 
surplusage  and  a  nullity  and  that  the  judgment  entered 
is  void. 

A  person  imder  arrest  on  a  capias  is  entitled  to  his  dis- 
charge upon  complying  with  the  statute.  The  giving  of 
a  bond  is  compulsory  and  no  condition  can  be  exacted 
in  excess  of  the  requirement  of  the  statute.  None  was 
exacted  in  this  case.  The  bond  was  regular  and  in  proper 
form  and  its  condition  was  in  exact  compliance  with  the 
act  of  assembly.  The  confession  of  judgment  and  the  ac- 
companying waivers  were  voluntarily  given.  They  added 
nothing  to  the  obligation  of  the  bond  but  merely  facili- 
tated its  enforcement.  In  speaking  of  a  replevin  bond 
that  contained  a  warrant  of  attorney  to  confess  judg- 
ment;  it  was  said  in  the  opinion  in  Clark  v.  Morss^  142 
Pa,  311,  "There  is  no  statute  or  rule  of  pubUc  poUcy 
which  prohibits  a  sheri£f  from  accepting  such  a  bond,  if 
it  is  voluntarily  tendered  to  him  by  the  plaintiff  in  the 
r^evin.  The  warrant  to  confess  judgment  affects  the 
remedy  on  the  bond,  but  the  Uability  of  the  obligors  is 
measured  by  its  lawful  conditions.'' 

The  order  is  affiBmed  at  the  cost  of  the  appellant. 


Floyd,  Appellant,  v.  Kulp  Lumber  Company. 

Ejectment — Tax  tiile — Seated  and  unseated  lands— Question  for  jury. 
In  an  action  of  ejectment  where  the  defendant  relies  on  a  tax  sale 
of  the  lands  as  unseated  lands  in  a  particular  year,  and  the  plaintiffs 
claim  that  the  lands  were  assessed  on  the  seated  list  as  well,  and  Uiere- 
f(ne  exempt  from  sale  as  unseated  lands,  and  the  defendant  claims  Hiat 
the  laads  on  the  seated  list,  although  of  the  same  acreage,  and  in  the 
name  of  the  same  owner,  were  different  lands,  the  disputed  question  is 
ios  the  jury,  and  a  verdict  and  judgment  for  the  defendant  will  be  sus- 
tained in  the  absence  of  any  error  as  to  ruling?  on  evidence  or  instruc- 
tions to  the  jury. 

Argued  April  18,   1910.     Appeal,  No.   155,  Jan.  T., 
1909,  by  plaintiffs,  from  judgment  of  C.  P.  Huntingdon 
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Co.,  May  T.,  1907,  No.  11,  on  verdict  for  defendant  in 
ease  of  J.  B.  Floyd  et  al.  v.  Kulp  Lumber  Company. 
Before  Brown,  Mestrezat,  Potter,  Stewart  and 
MoscHziSKER,  JJ.    Affirmed. 

Ejectment  for  lands  in  Jackson  township.  Before 
Shull,  p.  J.,  specially  presiding. 

The  facts  appear  by  the  former  report  of  the  case  in 
222  Pa.  257,  and  in  the  opinion  of  the  Supreme  Court, 
infra. 

Verdict  and  judgment  for  defendant.  PlaintiflFs  ap- 
pealed. 

Errors  assigned  were  various  rulings  on  evidence  and 
instructions. 

James  S.  Woods,  with  him  W.  H.  Woods,  for  appel- 
lants. 

W.  M.  Henderson,  with  him  A.  Reed  Hayes,  for  ap- 
pellee. 

Per  Curiam,  May  16,  1910: 

On  the  first  trial  of  this  case  a  verdict  was  directed  for 
the  plaintiffs.  The  judgment  on  it  was  reversed  because 
we  held  that  it  was  a  question  for  the  jiuy  whether  the 
property  claimed  by  the  defendant  xmder  a  tax  sale  of 
it  as  unseated  land  was  the  same  tract  that  was  assessed 
the  same  year  as  seated  land.  If  it  was  on  the  seated 
list,  it  was  exempt  from  sale  as  imseated  land:  Floyd  v. 
Kulp  Lumber  Co.,  222  Pa.  257.  On  the  second  trial 
nothing  was  developed  that  changed  the  situation,  and 
the  case  was  submitted  under  instructions  and  answers 
to  points  which  were  free  from  error.  The  same  is  true 
of  the  rulings  on  offers  of  evidence.  There  is  nothing  in 
the  assignments  calling  for  any  discussion,  and  the  jury 
having  found  that  the  tax  sale  of  the  property  as  unseated 
land  passed  a  good  title  under  which  the  defendant  holds, 
the  judgment  on  the  verdict  is  affirmed. 
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C!ommonwealth  v.  Short,  Appellant. 

Criminal  law — Newspapers — Failure  to  publish  ovmer's  name — Act 
of  May  2,  1907,  P.  L.  157. 

1.  The  Act  of  May  2, 1907,  P.  L.  157,  is  a  valid  exercise  of  the  police 
power  of  the  state,  and  is  applicable  to  a  weekly  newspaper. 

2.  Printing  at  the  top  of  the  reading  matter  of  a  newspaper  the 
words:  "Clearfield  Republican,  John  F.  Short,  Editor.  Clearfield 
Republican  Publishing  Company,  Publishers,"  is  not  a  sufficient 
compliance  with  the  act  of  1907.  In  such  case  if  the  company  is  a 
partnership,  the  names  of  the  partners  should  be  given,  if  a  limited 
partnership,  the  names  of  the  partners,  officers  and  managers,  and  if  a 
corporation,  the  names  of  the  president,  treasurer  and  secretary. 

Argued  April  18,  1910.  Appeal,  No.  169,  Jan.  T., 
1909,  by  defendant,  from  judgment  of  Superior  Court, 
Oct.  T.,  1908,  No.  122,  reversing  order  of  Q.  S.  Clearfield 
Co.,  Feb.  T.,  1908,  No.  30,  arresting  judgment  on  verdict 
of  guilty  in  case  of  Commonwealth  v.  John  F.  Short. 
Before  Brown,  Mestrezat,  Potter,  Stewart  and 
MoscHZiSKER,  JJ.    AiBSrmed. 

Appeal  from  Superior  Court. 

Error  assigned  was  the  judgment  of  the  Superior  Court. 

Singleton  Bell,  with  him  Howard  B.  Hartswick,  for  ap- 
pellant. 

A.  JIf.  Liveright,  with  him  James  H.  Kelley,  district  at- 
torney, and  A.  L.  Cole,  for  appellee. 

Per  Curiam,  May  16,  1910: 

The  defendant  below  was  convicted  in  the  court  of 
quarter  sessions  of  Clearfield  county  of  a  violation  of  the 
Act  of  May  2,  1907,  P.  L.  157,  which  requires  all  news- 
papers published  in  this  commonwealth  to  print,  in  a 
conspicuous  place,  in  every  issue,  the  names  of  the  owners, 
proprietors  or  publishers  and  the  managing  editors  of  the 
same.     Judgment  on  the  verdict  was  arrested  by  the 
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court  below,  three  reasons  having  been  assigned  in  sup- 
port of  the  motion  to  stay  it:  (1)  The  act  of  May  2,  1907, 
is  not  a  vjJid  exercise  of  the  police  power;  (2)  the  act 
does  not  apply  to  a  weekly  newspaper;  (3)  the  purpose 
of  the  act  being  to  give  notice  to  tiie  public  who  are  the 
persons  interested  either  as  owner,  proprietor  or  editor, 
and  John  F.  Short  being  the  sole  owner,  proprietor  and 
editor,  the  printing  of  his  name  at  the  designated  point  is 
a  sufficient  complii^ce  with  the  act.  The  first  two  reasons 
were  not  regarded  as  good,  but  tlie  tiiird  was.  On  the 
commonwealth's  appeal  to  the  Superior  Coiut  (38  Pa. 
Superior  Ct.  562)  it  was  property  held  by  that  coml;  that 
the  third  was  no  better  than  the  other  two,  and  nothing 
need  be  added  to  the  following  said  of  it  by  Judge  Mor- 
rison: ^'Thds  brings  us  to  the  third  reason  on  which  the 
learned  court  arrested  the  judgfnent  and  discharged  the 
defendant.  The  reasons  given  by  the  court  in  his  de- 
cision are  not  convincing.  The  requirements  of  the 
act  of  assembly  are  vCTy  plain.  The  defendant  did  com- 
ply witih  its  requirements  in  so  far  as  to  publish  in  the 
proper  place  the  name  of  the  editor  of  the  pc4>er  as  fol- 
lows: 'Clearfield  Republican,  John  F.  Short,  Editor.' 
Then  follows:  'Cleari&eld  Republican  Publishing  Com- 
pany, Publishers.'  This  embraces  all  that  is  said  in  re- 
gard to  the  names  of  the  owner,  owners,  proprietor  or 
proprietors  of  tiie  newspaper.  If  it  is  a  partn^iship,  the 
names  of  the  partners  ^ould  have  been  given.  If  owned 
by  a  limited  partnership,  the  same  rule  would  apply  and 
the  names  of  the  partners,  officers  and  managers  of  the 
partnership,  or  partnership  limited,  should  be  given.  If 
the  Clearfield  Republican  Publishing  Company  is  a  cor- 
poration, the  names  of  the  president,  secretary  and  treas- 
urer should  have  been  given.  In  brief,  we  consider  the 
attempt  of  the  defendant  to  comply  with  the  act  of  as- 
sembly in  question  a  failure  in  so  far  as  a  disclosure  of 
anything  except  the  name  of  the  editor  is  attempted." 

The  assignment  of  error  is  overruled  and  the  judgment 
of  the  Superior  Court  affirmed. 
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Tressler's  Estate. 

AppeaU — Interlocutory  decree — Decree  on  citation — (hder  of  inquest 
in  partition — Quashing  appeal. 

Neither  a  dtation  to  an  exeoutX)r  to  file  an  inventory  nor  an.  order 
of  inquest  in  partition  is  a  final  deoree  from  whioh  an  appeal  lies. 

Argued  April  18,  1910;  Appeal,  No.  212,  Jan.  T.,  1909, 
by  J.  L.  TVessler,  from  decrees  of  O.  C.  Centre  Co., 
Tnafcing  absolute  rule  on  executor  to  file  an  inventory  and 
making  absolute  rule  f6r  an  inquest  in  partition  in  Estate 
of  Daniel  J.  Tressler.  Before  Brown,  Mbbtrss^at,  Pot- 
ter, Stewart  and  Moschzisker,  JJ.    Appeal  quashed. 

Rule  on  executor  to  file  inventory. 
Rule  for  order  of  inquest  in  partition.    Before  Orvis, 
P.J. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Errors  assigned  were  the  decrees  making  absolute  the 
rules  in  question. 

Jnmes  A.  B.  Miller,  with  him  John  G.  Lovej  for  appel- 
lants. 

W.  D.  Zerby,  with  him  S.  D.  Oettig  and  John  J.  Bower, 
for  appellee. 

Per  Curiam,  May  16,  1910: 

The  appellee,  as  the  widow  of  Daniel  J.  Tressler,  after 
having  filed  her  election  to  take  against  his  will,  pre- 
sented two  petitions  to  the  court  below.  The  one  was 
for  a  citation  to  the  executor  to  file  an  inventory  and  the 
other  was  for  a  citation  directed  to  all  parties  interested 
in  the  real  estate  of  the  deceased  to  show  cause  why  an 
inquest  in  partition  should  not  be  awarded  for  the  pur- 
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pose  of  fixing  and  setting  out  petitioner's  dower.  On 
each  of  these  petitions  a  rule  issued  to  show  cause  why  its 
prayer  should  not  be  granted.  An  answer  was  made  to 
each  rule,  averring  that,  for  ten  years  before  the  death  of 
the  decedent,  he  and  the  appellee  had  Uved  apart  imder 
articles  of  separation,  by  the  terms  of  which  die  had  re- 
linquished all  interest  in  his  estate.  Upon  hearing  on  the 
petitions,  answers  and  testimony  taken,  each  rule  was 
subsequently  made  absolute,  and  on  one  appeal  the  ap- 
pellant seeks  to  have  reviewed  what  was  done  by  the 
court  below  in  two  separate  and  independent  proceedings. 
As  his  appeal  must  be  quashed,  we  need  not  further  con- 
sider this.  Neither  a  citation  to  file  an  inventory  nor  an 
order  of  inquest  in  partition  is  a  final  decree  from  which 
an  appeal  lies:  Allen's  Est.,  20  Pa.  Superior  Ct.  32;  Pale- 
thorp's  Est.,  160  Pa.  316;  Christy's  App.,  110  Pa.  538; 
Wistar's  App.,  115  Pa.  241. 
Appeal  quashed. 


Gardner's  Estate. 

Banks  and  hanking — Certificates  of  deposit-— StahUe  of  UmikUions — 
Partnership — Death  of  partner. 

A  certificate  of  deposit  issued  by  a  banking  house  and  payable  to 
the  order  of  the  depositor  upon  the  return  of  the  certificate  is  not  due 
or  suable  until  return  of  it  and  demand  has  been  made  for  the  money, 
from  which  time  the  statute  of  limitations  begins  to  run;  and  it  is  no 
defense  against  a  claim  on  such  a  certificate  that  demand  had  not  been 
made  within  six  years  from  its  maturity;  but  where  the  banking  house 
consists  of  a  partnership,  and  one  of  the  partners  dies  after  a  certificate 
of  deposit  has  been  issued  and  has  matured,  demand  for  its  payment 
from  his  estate  must  be  made  within  six  years  from  the  date  of  the 
death  of  the  partner,  or  it  will  be  barred  by  analogy  to  the  statute  of 
limitations. 

Argued  April  19,  1910.  Appeal,  No.  294,  Jan.  T., 
1909,  by  John  Leahey,  Executor  of  Michael  Morricy, 
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deceased,  from  order  of  O.  C.  Blair  Co.,  1909,  No.  261, 
difflmiasing  exceptions  to  auditor's  report  in  Estate  of 
James  Gardner,  deceased.  Before  Fell,  C.  J.,  Brown, 
Mbstrezat,  Potter  and  Stewart,  JJ.    Affirmed. 

Exceptions  to  report  of  A.  W.  Porter,  Esq.,  auditor. 
The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Errors  assigned  were  in  diflmissing  exceptions  to  au- 
ditor's report. 

J.  Lee  Phtmmer,  for  appellant. — The  individual  es- 
tate of  James  Gardner  was  held  by  the  Supreme  Court 
to  be  liable  for  the  certificates  of  deposit  issued  by  the 
firm  of  Gardner,  Morrow  &  Company:  Gardner's  Est., 
199  Pa.  524;  Hawk  v.  Johnston,  5  Cent.  Repr.  468. 

The  claim  of  the  appellant  is  not  barred  by  the  statute 
of  limitations:  McGough  v.  Jamison,  107  Pa.  336;  Fink- 
bone's  App.,  86  Pa.  368;  Riddle  v.  First  National  Bank 
of  Butler,  27  Pa.  Fed.  Repr.  603;  Cook  v.  Carpenter,  212 
Pa.  165;  s.  c,  212  Pa.  180;  Swearingen  v.  Dairy  Co.,  198 
Pa.  68;  Smith  v.  Bell,  107  Pa.  352;  Taylor's  Admrs.  v. 
Witman's  Admrs.,  3  Grant,  138. 

Return  of  the  certificate,  and  demand,  within  six  years 
after  the  death  of  James  Gardner  was  not  required: 
Girard  Bank  v.  Bank  of  Penn  Twp.,  39  Pa.  92;  Humph- 
rey y.  Bank,  113  Pa.  417;  McGough  v.  Jamison,  107  Pa. 
336;  Finkbone's  App.,  86  Pa.  368;  Cook  v.  Carpenter, 
212  Pa.  180. 

W.  I.  Woodcock,  with  him  0.  H.  Hewil,  Stevens  & 
Pascoe,  Robert  W.  Smithy  Edmund  Shaw  and  H.  A.  Mc- 
Fadden,  for  appellees. — ^The  engagement  of  a  bank  with 
its  depositors  is  not  to  pay  absolutely  and  immediately, 
but  when  payment  shall  be  required  at  the  banking  house; 
and  therefore  it  is  not  in  default,  or  to  respond  in  dam- 
ages, until  demand  and  refusal;  nor  does  the  statute  of 
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limitations  begin  to  run  until  demand  has  been  dtily 
made.  But  if  the  bank  has  rendered  an  aocount  daim- 
ing  the  deposit  as  its  own,  or  if  it  has  suspended  paynaent 
and  closed  its  doors  against  its  creditors,  or  has  done  any 
act,  that  operates  as  a  notice  of  its  intention  not  to  pay 
its  deposit,  a  demand  is  dispensed  witib,  and  the  statute 
begins  to  run  from  the  date  of  such  act:  Watson  v.  Phoenix 
Bank,  49  Mass.  217;  Farmers'  &  Mechanics'  Bank  v. 
Planters'  Bank,  10  G.  &  J.  (Md.)  422;  Morrison  v.  Mul- 
lin,  34  Pa.  12;  Franklm  Savings  Baaik  v.  Bridges,  20 
W.  N.  C.  43;  Swearingen  v.  Dahy  Co.,  198  Pa.  68. 

The  claim  was  barr^  by  sec.  19  of  the  act  of  assembly 
of  April  19,  1794,  3  Sm.  L.  143;  BlacknKiro  v.  GriBgR  2 
W.  &  S.  182;  Man  v.  Warner,  4  Whart.  4S8;  Campbell  v, 
Fleming,  63  Pa.  242. 

The  claimant  was  barred  by  laches:  Hayes'  App.,  113< 
Pa.  380;  United  States  v.  Beebee,  17  Fed.  Bepr.  3©; 
Beecher's  Est.,  46  Pitts.  Leg.  Joum.  84. 

Opinion  by  Mr.  Justice  Bbown,  May  16,  1010: 
James  Gardner,  Anthony  S.  Morrow  and  William  Jack 
were  partners,  trading  and  doing  business  in  Holiidayfi* 
biu^  as  a  private  banking  house,  under  the  firm  name  of 
Gardner,  Morrow  &  Company.  On  May  14,  1801, 
Michael  Mbrricy  deposited  with  tiiem  S3,050,  smA  they 
ddivered  to  him  a  certificate,  of  which,  the  following  is  a 
copy: 

''No.  7582.    Banking  House  of  Gardner,  Morrow  A  Co. 
''HoLLiDAYSBUKG,  Pa.,  May  14,  1891. 
"Michael  Morricy  has  deposited  in  this  bank  tiiree 
thousand  and  fifty  dollars,  payable  to  his  order,  on  re- 
turn of  this  certificate,  six  months  after  d^te,  with  in- 
terest at  4  per  cent  per  annum. 
''$3050.00.  Gardner,  Morrow  &  Co." 

On  April  5,  1894,  James  Gardner,  then  a  menabar  of 
the  said  banking  firm,  died,  and  letters  testamentary 
were  duly  issued  to  executors  named  in  his  will.    After 
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his  death  Morrow  and  Jack,  the  survivmg  members  of 
the  firm,  continued  the  banking  business  under  the  same 
firm  name  imtil  September  18,  1896,  when  they  executed 
a  deed  of  assignment  for  the  benefit  of  creditors.  The 
assignee  closed  up  the  assigned  estate,  the  creditors  re- 
ceiving a  little  less  than  twelve  per  cent  on  their  claims. 
James  Gardner,  some  time  before  his  death,  sold  lime- 
stone in  place,  which  was  to  be  paid  for  as  quarried,  and 
his  executors  since  his  death  have  been  in  receipt  of  in- 
come from  the  sale  of  it.  They  have  filed  six  partial  ac- 
counts of  his  personal  estate,  including  the  income  from 
the  limestone,  all  of  which  have  been  duly  audited  by 
the  origans'  court  below,  and  distribution  has  been 
made  of  the  moneys  in  the  hands  of  the  executors  to  the 
decedent's  creditors,  among  whom  were  depositors  in 
the  banking  firm  of  Gardner,  Morrow  &  Company  who 
made  deposits  prior  to  his  death.  The  last  distribution 
was  of  the  funds  in  the  hands  of  the  surviving  executor 
according  to  the  sixth  account.  Michael  Morricy  failed 
to  present  his  certificate  of  deposit  for  payment  either 
at  the  baiddng  house  of  Gardner,  Morrow  &  Company 
during  the  lifetime  of  James  Gardner  or  while  it  was  con- 
ducted by  his  surviving  partners  after  his  death  or  at 
the  distribution  of  the  assigned  estate  of  the  surviving 
partners  or  at  any  of  the  distributions  of  the  personal 
estate  of  James  Gardner  made  on  the  first  five  accounts 
filed.  He  lived  in  the  mountains  some  thirty  miles  from 
Hollida}rsburg  and  could  neither  read  nor  write.  He  had 
no  knowledge  of  the  death  of  James  Gardner,  of  the 
failure  of  the  banking  house,  of  the  distribution  of  the 
assigned  estate  of  the  surviving  partners  or  of  the  five 
distributions  made  on  the  estate  of  James  Gardner  until 
some  time  in  1907.  On  April  28,  1909,  he  presented  his 
certificate  for  payment  to  the  auditor  making  distribu- 
tion on  the  sixth  account.  The  auditor  held  that  the 
claim  was  barred  by  the  statute  of  limitations.  While 
we  cannot  follow  with  approval  some  of  the  reasons 
given  by  the  learned  judge  below  for  sustaining  the  re- 
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port  of  the  auditor,  we  do  concur  in  his  conclusion  that 
the  claim  of  appellant's  decedent  was  properly  disal- 
lowed. 

Although  the  certificate  of  deposit  issued  to  Mcmricy 
by  the  banking  firm  of  Gardner,  Morrow  &  Company 
was  payable  on  its  face  to  his  order  upon  its  return  six 
months  after  date,  it  was  not  due  so  as  to  give  a  right  of 
action  upon  it  until  payment  was  demanded.    The  rule 
as  to  a  certificate  of  deposit  issued  by  a  banking  house 
and  payable  to  the  order  of  the  depositor  upon  the  re- 
turn of  the  certificate  is  that  it  is  not  due  or  suable  until 
return  of  it  and  demand  has  been  made  for  the  money, 
from  which  time  the  statute  of  limitations  begins  to  run  ; 
and  it  is  no  defense  against  a  claim  on  such  a  certificate 
that  demand  had  not  been  made  within  six  years  from 
its  matiuity:  Girard  Bank  v.  Bank  of  Penn  Twp.,  39 
Pa.  92;  Finkbone's  App.,  86  Pa.  368;  McGough  et  al.  v. 
Jamison,  107  Pa.  336;  Riddle  v.  Mrst  National  Bank  of 
Butler,  27  Fed.  Repr.  503;  1  Bolles  Modem  Law  of  Bank- 
ing,  p.  462.    If  the  banking  firm  of  Gardner,  Morrow  & 
Company  had  continued  to  be  a  going  concern  up  to 
April  28,  1909 — ^nearly  eighteen  years  after  the  certifi- 
cate of  deposit  was  issued  to  Morricy — and  he  had  then 
presented  it  to  the  firm  and  demanded  payment,  the 
statute  of  limitations  would  have  been  no  defense  to  it; 
but  this  is  not  the  situation  here  presented.    What  we 
are  to  determine  is  whether,  imder  the  conditions  exist- 
ing when  the  certificate  of  deposit  was  presented  for 
payment   to   the   surviving   personal   representative   of 
Gardner,  the  deceased  partner,  the  right  to  recover  upon 
it  was  barred  by  the  statute  of  limitations.     Changed 
conditions  at  times  beget  new  duties  to  parties  to  an 
existing  contract,  and  what  might  not  have  been  a  duty 
on  the  part  of  Morricy  while  the  banking  firm  continued 
in  existence  might  have  become  so  when  it  ceased  to 
exist.     The  claim  as  now  made  by  Morricy's  personal 
representative  is  against  the  estate  of  one  of  the  deceased 
partners  who  died  fifteen  years  before  the  certificate  was 
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ever  presented  against  his  estate.  His  death  ipso  facto 
disscdved  the  partnership,  and  the  law  presumes  that 
Morricy  had  notice  of  his  death.  Ignorance  of  it  and 
ignorance  of  the  dissolution  of  the  partnership  that  fol- 
lowed upon  it  will  not  be  regarded  by  the  law  as  any  ex- 
cuse for  the  delay  of  the  unfortunate  depositor  in  pre- 
senting his  claim.  The  law  knows  only  that  he  delayed 
for  iSfteen  years  from  the  time  Gardner  died  in  making 
demand  for  payment  a^dnst  his  estate,  and  the  ques- 
tion is  whether  he  could  thus  sleep  on  his  conceded  right 
to  make  a  demand  during  all  that  period  and  then  be 
heard  to  say  that  the  statute  of  limitations  did  not  com- 
mence to  run  imtil  1909,  because  he  had  chosen  not  to 
make  demand  before  that  time.  As  stated,  he  is  conclu- 
sively presumed  to  have  known  that  Gardner  died  and 
that  the  partnership  was  dissolved.  He  is  further  pre- 
sumed to  have  known  that  the  law  contemplates  the 
settlement  of  a  decedent's  estate  and  the  payment  of 
creditors  within  a  year  from  the  time  of  death.  Such  is 
the  plain  intendment  of  the  statutes  relating  to  the  dis- 
tribution of  decedents'  estates.  After  two  years  the  real 
estate  of  a  decedent  is  absolutely  discharged  from  im- 
recorded  claims,  but,  if  the  contention  of  this  appellant 
should  prevail,  a  claim  on  a  simple  contract  not  heard 
of  for  fifteen  years  from  the  time  of  the  death  of  the 
decedent  is  to  be  allowed  to  participate  in  the  distribu- 
tion of  his  estate  imder  the  general  rule  that  the  statute 
of  limitations  does  not  run  against  certificates  of  deposit 
issued  by  a  bank  except  from  the  time  demand  is  made. 
It  is  often  said  that  there  is  no  rule  without  its  exception, 
and  this  is  true  in  the  case  before  us.  To  hold  that  the 
estate  of  a  deceased  member  of  a  banking  firm  is  to  be 
indefinitely  Uable  to  a  depositor  to  whom  his  firm  may 
have  issued  a  certificate,  payable  on  demand,  would  be 
to  permit  the  estates  of  the  other  partners,  if  deceased, 
to  be  distributed  without  any  opportunity  to  compel 
contribution  by  the  representative  of  the  deceased  part- 
ner against  whose  estate  the  claim  might  be  made  and 
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allawed.  The  only  true,  rea.soiiable  and  equitable  rule 
to  be  applied  in  the  preeeat  ease  is  that  laid  down  in 
Morrison's  Admr.  v.  MuUin,  34  Pa.  12:  ''But  was  the 
statute,  therefofe,  never  to  close  upon  suoh  an  agie^nent 
— never  to  oommenee  running,  if  the  plaintiff  chose  to 
sle^  on  his  rights?  The  statute  fixes  the  period  within 
which  suit  may  be  brought  in  case,  to  recover  money, 
or  to  enforce  a  promise,  to  'six  years  n^ct  after  the 
causes  of  action,  or  mit,  and  not  after.'  'JProm  the  time 
the  right  of  action  accrues:'  Overton  v.  Tracey,  14  S.  & 
R.  311.  To  give  effect  to  the  spirit  of  the  statute,  the 
law  sometimes,  in  the  absence  of  stipulation  by  the  par- 
ties, fixes  the  time  when  tibevcause  of  action  shall  be  taken 
to  have  accrued,  by  tiie  duty  of  diligence  required  of  the 
party.  Where  the  time  for  doing  an  act,  necessarily 
precedent  to  bringing  suit,  is  indefinite,  it  allows  a  rea- 
sonable time.  When  that  reasonable  time  has  elapsed, 
the  duty  of  diligence  b^^.  And  if  this  consists  in  the 
assertion  of  a  legal  right,  then  is  the  time  feom  whence 
the  statute  should  begm  to  run." 

It  would  not  be  an  xmreasonable  rule  to  hold,  where 
there  is  a  right  to  demand  payment  from  the  estate  of  a 
decedent— such  right  as  Morricy  possessed  wh^i  Gard- 
ner died — that  the  demand  ought  to  be  made  within 
the  time  contemplated  by  the  statutes  for  the  settle- 
ment of  decedents'  estates;  but,  in  any  event,  the  time 
within  which  such  demand  ought  to  be  made  against 
a  decedent's  estate  should  not  ^cceed  the  period  within 
which  a  right  of  action  is  enforcible.  This  conflicts  with 
no  settled  rule.  «In  the  case  at  bar  Morricy  had  a  right 
to  demand  payment  six  months  after  the  certificate  was 
issued  to  him.  As  long  as  those  who  issued  it  continued 
to  live  he  was  not  called  upon  to  make  any  demand  to 
prevent  the  running  of  the  statute,  but  wh^i  the  con- 
ditions changed,  when  the  partnership  was  dissolved  by 
the  death  of  Gardner,  and  his  estate  became  at  once 
liable  to  pay  the  depositors,  it  offends  reason  to  say  that, 
notwithstanding  the  ri|^t  of  the  depositor,  Morricy,  to 
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make  demand  for  the  payment  of  his  certificate  from 
Gardner's  estate,  he  could  sleep  on  that  right  for  fifteen 
years  and  then  for  the  first  time  make  demand  and  have 
his  claim  allowed.  The  duty  of  diligence  on  the  part  of 
Morricy  began  with  the  death  of  Gardner,  and  the  law 
indulged  him  in  making  demand  for  six  years  from  the 
date  that  letters  were  granted  upon  the  estate  and  there 
was  someone  upon  whom  he  could  make  demand,  but 
after  that  period,  by  analogy  to  the  statute  of  limita- 
tions, it  was  too  late  to  make  the  demand.  For  this 
reason  the  claim  of  the  appellant  was  properly  disallowed 
by  the  court  below. 
Decree  affirmed  at  appellant's  costs. 


Bierly,  Appellant,  v.  Sener. 

Equity — Trusts  and  trustees — Findings  of  fact — Review, 
findings  of  fact  by  the  court  below  adverse  to  a  complainant  in  a 
bill  in  equity  for  a  declaration  of  trust  will  not  be  reversed  by  the  appel- 
late court  where  such  findings  of  fact  although  based  upon  disputed 
testimony  are  not  manifestly  erroneous. 

Argued  April  19,  1910.  Appeal,  No.  366,  Jan.  T., 
1909,  by  plaintiff,  from  decree  of  C.  P.  Clearfield  Co., 
Dec.  T.,  1908,  No.  3,  dismissing  bill  in  equity  in  case  of 
John  H.  Bierly  v.  W.  Z.  Sener.  Before  Fell,  C.  J., 
Bkown,  Mestrezat,  Potter  and  Stewart,  JJ.  Af- 
firmed. 

Bill  in  equity  to  declare  a  trust  in  real  estate.  Before 
A.  O.  Smfph,  p.  J. 

Errors  assigned  were  in  dismissing  exceptions  to  ad- 
judication, and  in  dismissing  the  bill. 

C  S.  McCormicky  for  appellant. 
Vol.  ccxxviii— 19 
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D.  L.  KrebSj  of  Krebs  &  Liverighl,  with  him  W.  A. 
Hagerty,  for  appellee. 

Per  Curiam,  May  16,  1910: 

This  bill  was  for  the  declaration  of  a  trust  as  to  real 
estate,  an  accounting  and  a  reconveyance.  The  plain- 
tiff's case  rested  entirely  upon  a  writing  alleged  by  him 
to  have  been  signed  by  the  defendant.  All  of  the  ma- 
terial allegations  of  the  bill  were  denied  in  the  answer 
and  it  was  found  by  the  court  that  the  testimony  pro- 
duced by  the  plaintiff  was  wholly  insufficient  in  character, 
clearness  and  credibility  to  overcome  the  effect  of  the 
answer  and  to  establish  a  trust  relation.  If  this  finding 
stands  it  is  conclusive  against  the  plaintiff.  It  must 
stand  unless  clearly  shown  to  be  erroneous.  It  has  been 
repeatedly  said  that  a  finding  of  fact  by  the  coiui;,  from 
disputed  testimony,  will  not  be  set  aside  xmless  error  is 
manifest.  The  finding  in  this  case  was  the  result  of  a 
painstaking  and  inteUigent  effort  to  arrive  at  the  truth 
and  we  find  no  reason  to  doubt  its  correctness. 

The  decree  dismissing  the  bill  is  affirmed  at  the  plain- 
tiff's cost. 


Benson  v.  Altoona  &  Logan  Valley  Electric  Railway 
Company,  Appellant. 

Negligence — Personal  injuries — Evidence — Medical  examiruUion — 
Baring  parts  of  the  body. 

1.  Where  the  plaintifif  in  an  accident  case  has  submitted  to  a  private 
physical  examination  by  three  physicians  representing  the  defendant, 
and  they  are  prepared  to  give  their  testimony  as  to  the  marks  upon  the 
plamtiff's  body,  the  latter  will  not  be  required  to  bare  parts  of  his  body 
for  the  examination  of  the  jury. 

Practice^  C,  P. — Trial — Remarks  of  counsel. 

2.  Where  counsel  makes  no  request  for  the  withdrawal  of  a  juror 
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because  of  an  improper  remark  of  his  adversary,  it  will  be  assumed 
that  he  is  satisfied  with  a  warning  given  by  the  trial  judge  to  the  jury 
to  disregard  the  objectionable  remark. 

Negligence — Damages — Loss  of  earning  power — Probability  of  life — 
PermanerU  injury — Evidence. 

3.  On  the  trial  of  an  accident  case  where  the  evidence  tends  to  show 
a  permanent  loss  of  earning  power  by  the  plaintiff,  and  his  health  is 
discussed  by  numerous  medical  experts  on  each  side,  and  it  appears 
that  before  the  accident  he  had  been  in  good  health,  and  that  since 
the  accident  he  had  not  been  able  to  work,  it  is  not  error  for  the  trial 
judge  to  tell  the  jury  that  they  could  "  look  at  this  man  and  determine 
on  the  weight  of  the  evidence  from  his  appearance  and  from  the  evi- 
dence how  long  he  would  be  likely  to  hve,  and  if  his  injuries  are  per- 
manent, then  he  ought  to  be  compensated  for  the  loss  of  earning 
power." 

4.  While  life  tables  are  admissible  in  evidence,  the  probability  of 
life  can  be  shown  in  other  ways. 

Negligence — Damages — Charge — Use  of  figures. 

5.  While  the  use  of  figures  by  way  of  illustration  in  charging  the  jury 
as  to  a  method  of  ascertaining  the  present  value  of  a  loss  of  future 
earnings  is  dangerous  practice,  yet  such  use  is  not  a  ground  for  reversal, 
if  the  judge  teUs  the  jury  that  he  is  only  using  the  figures  by  way  of 
iUustration,  and  that  he  did  not  want  them  to  think  that  he  was  figuring 
on  any  verdict,  or  that  they  indicated  what  he  thought  about  the  case. 

6.  On  the  trial  of  an  accident  case  a  trial  judge  cannot  be  convicted 
of  error  in  saying  that  one  is  only  bound  to  take  such  medical  treat- 
ment as  a  man  of  ordinary  prudence  would  be  likely  to  undergo. 

7.  In  a  case  to  recover  damages  for  personal  injuries  sustained  in  a 
railroad  accident  where  the  evidence  shows  that  about  five  months 
after  the  accident  the  plaintiff  was  stricken  with  apoplexy  and  conse- 
quent paral3rsis  and  plaintiff's  five  medical  experts  testify  that  the  acci- 
dent was  the  cause  of  the  paralysis^  and  the  defendant's  six  experts 
deny  it,  the  case  is  for  the  jury,  and  the  trial  judge  is  not  called  upon 
to  give  any  particular  instructions  on  the  subject  of  the  weight  of  the 
evidence  as  he  would  be  where  there  is  a  great  preponderance  of  evi- 
dence on  one  side. 

Argued  April  21,  1910.  Appeal,  No.  400,  Jan.  T., 
1910,  by  defendant,  from  judgment  of  C.  P.  Blair  Co., 
Jime  T.,  1907,  No.  59,  on  verdict  for  plaintiff  in  case  of 
Forrest  W.  Benson  v.  Altoona  &  Logan  Valley  Electric 
Railway  Company.  Before  Brown,  Mestrezat,  Potter, 
Stewart  and  Moschzisker,  J  J.    Affirmed. 
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Trespass  to  recover  damages  for  personal  injuries. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Verdict  and  judgment  for  plaintiff  for  $3,200.  De- 
fendant appealed. 

Errors  assigned  were  (1-20)  various  ruUngs  on  evidence 
and  instructions  sufficiently  set  forth  in  the  opinion  of  the 
Supreme  Court. 

Thomas  H.  Greevy,  with  him  E.  G.  Brotherlin,  for  ap- 
pellant.— Improper  remarks  of  counsel  are  grounds  for 
reversal:  Holden  v.  R.  R.  Co.,  169  Pa.  1;  Fisher  v.  Penn- 
sylvania Co.,  34  Pa.  Superior  Ct.  500;  Wagner  v.  Hazle 
Twp.,  215  Pa.  219;  Saxton  v.  Rys.  Co.,  219  Pa.  492. 

No  mortality  tables  were  offered  in  evidence  in  this 
case,  nor  was  any  evidence  offered  tending  to  show  the 
probable  longevity  of  plaintiff,  his  habits,  liability  to 
contract  disease,  his  social  conditions,  etc.  Such  evi- 
dence is  a  prerequisite  to  the  introduction  of  mortality 
tables;  even  then,  they  are  not  conclusive:  Dooner  v. 
Canal  Co.,  164  Pa.  17;  Emery  v.  Philadelphia,  208  Pa. 
492;  Seifred  v.  R.  R.  Co.,  206  Pa.  399. 

A  charge  suggesting  capitaUzation  of  the  plaintiff's 
earnings  and  that  a  sum  be  given  which  will  support 
him  from  year  to  year  is  erroneous,  although  the  sugges- 
tion is  only  by  way  of  illustration:  Gregory  v.  N.  Y., 
etc.,  R.  R.  Co.,  55  Hun  (N.  Y.),  303. 

It  was  the  duty  of  the  court  under  the  facts  in  the  case, 
to  decide  as  a  matter  of  law  that  the  accident  was  not 
the  proximate  cause  of  the  paralysis:  SalUe  v.  New  York 
City  Ry.  Co.,  110  App.  Div.  665;  Douglass  v.  R.  R. 
Co.,  209  Pa.  128;  West  Mahanoy  Twp.  v.  Watson,  116 
Pa.  344;  Hoag  v.  R.  R.  Co.,  85  Pa.  293;  Pennsylvania 
R.  R.  Co.  V.  Kerr,  62  Pa.  353;  Thomas  v.  R.  R.  C^., 
194  Pa.  511;  Gudfelder  v.  Ry.  Co.,  207  Pa.  629. 

J.  Banks  Kurtz,  for  appellee. — A  judgment  on  a  ver- 
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diet  will  not  be  reversed  because  of  alleged  improper 
and  injurious  remarks  of  counsel^  where  it  appears  that 
the  verdict  was  not  excessive,  and  that  the  court  instructed 
the  jury  to  disregard  the  objectionable  remarks:  Com.  v. 
Sarves,  17  Pa.  Superior  Ct.  407. 

The  sixth  assignment  of  error  is  a  complaint  by  the 
appellant  that  no  mortality  tables  were  produced  by 
the  plaintiflf.  The  production  of  mortality  tables  is  en- 
tirely unnecessary:  Steinbrunner  v.  Ry.  Co.,  146  Pa.  504; 
Omaha  St.  Ry.  Co.  v.  Emminger,  77  N.  W.  Repr.  675; 
Louisville  &  Nashville  R.  R.  Co.  v.  WiUiams,  20  Ind. 
App.  576;  O'Neill  v.  Kinken,  8  N.  Y.  Supp.  554;  Texas  & 
Pac.  Ry.  Co.  v.  Davidson,  3  Tex.  Civ.  App.  542  (21 
S.  W.  Repr.  68);  Scott  Twp.  v.  Montgomery,  95  Pa.  444; 
Wilson  V.  R.  R.  Co.,  132  Pa.  27;  Haines  v.  Pearson,  75 
S.  W.  Repr.  194;  Norfolk  &  Western  Ry.  Co.  v.  Phillips, 
41  S.  E.  Repr.  726;  Gulf,  etc.,  Ry.  Co.  v.  Compton,  13 
S.  W.  Repr.  667;  Emery  v.  Philadelphia,  208  Pa.  492. 

Opinion  by  Mb.  Justice  Moschzisker,  May  16, 1910: 
The  plaintiflf,  a  married  man  twenty-one  years  of  age, 
was  injured  while  a  passenger  on  one  of  the  cars  of  the 
defendant  company.  About  five  months  after  the  acci- 
dent he  was  stricken  with  apoplexy  which  paralyzed  his 
entire  right  side.  The  Uability  of  the  defendant  was  ad- 
mitted, and  the  real  controversy  at  the  trial  was  as  to 
whether  the  paralytic  condition  of  the  plaintiflf  was  the 
result  of  the  injuries  received  at  the  time  of  the  accident 
or  was  due  to  a  disease  with  which  the  defense  claimed 
he  was  afflicted. 

The  first  three  assignments  go  to  the  refusal  of  the 
trial  judge  to  compel  the  plaintiflf  to  bare  parts  of  his 
body  for  the  examination  of  the  jury.  The  plaintiflf  had 
submitted  to  a  private  physical  examination  by  three 
physicians  representing  the  defendant,  and  they  were 
prepared  to  give  their  testimony  as  to  the  marks  upon 
his  body.  An  exhibition  of  this  kind  to  an  unlearned 
jury  is  apt  to  do  more  harm  than  good,  and  the  trial 
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judge  committed  no  error  in  refusing  to  order  it  in  this 
case. 

Tlie  fourth  assignment  has  been  withdrawn  and  need 
not  be  considered. 

The  fifth  assignment  covers  certain  alleged  objec- 
tionable remarks  made  by  counsel  for  the  plaintiff  in 
the  presence  of  the  jury.  It  is  sufficient  to  say  that  no 
exception  was  taken  to  the  final  remark  complained  of, 
and  the  court  warned  the  jury  to  disregard  the  others. 
Since  counsel  made  no  request  for  the  withdrawal  of  a 
juror,  it  must  be  assmned  that  he  was  satisfied  with  this 
warning. 

The  sixth  assignment  complains  that  in  the  course  of 
the  charge  the  trial  judge  said:  "There  is  no  table  of  life 
probability  adduced  here  in  evidence,  and  I  suppose 
counsel  are  afraid  owing  to  the  recent  rulings  of  the  Su- 
preme Court  to  put  in  a  life  table,  but  it  would  be  for 
you  to  look  at  this  man  and  determine  on  the  weight  of 
the  evidence  from  his  appearance  and  from  the  evidence 
how  long  he  would  be  likely  to  live,  and  if  his  injury  is 
permanent,  then  he  ought  to  be  compensated  for  the 
loss  of  earning  power  and  for  any  pain  and  suffering  that 
the  weight  of  the  evidence  shows  he  would  endure  in  the 
future."  While  life  tables  are  admissible  in  evidence, 
the  probability  of  life  can  be  shown  in  other  wajrs.  In 
answering  a  request  the  court  told  the  jury  that  they 
should  take  into  consideration  the  plaintiff's  age,  state 
of  health,  business  habits,  and  manner  of  living.  The 
suggestion  that  they  might  look  at  the  plaintiff  was  ex- 
pressly coupled  with  the  instruction  that  their  determina- 
tion must  rest  upon  the  weight  of  the  evidence  in  the 
case.  The  health  of  the  plaintiff  was  discussed  diuing 
the  course  of  the  trial  by  numerous  medical  experts  on 
each  side,  and  although  the  evidence  on  this  subject  was 
conflicting,  there  was  considerable  testimony  to  the 
effect  that  his  injuries  were  permanent.  There  was  also 
testimony  that  the  plaintiff  had  enjoyed  good  health 
prior  to  the  accident;  that  he  had  been  a  drug  clerk  at 
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a  salary  of  $45.00  per  month,  which  occupation  he  was 
obliged  to  discontinue  for  about  one  month  after  the 
accident,  and  that  since  his  stroke  he  had  not  been  able 
to  work.  If  the  jury  believed  the  testimony  of  the  plain- 
tiff and  that  of  his  experts,  they  would  have  been  justi- 
fied in  drawing  the  conclusion  not  only  that  he  had  been 
permanently  injured,  but  that  his  earning  capacity  was 
entirely  gone.  The  trial  judge  made  no  suggestion  as  to 
the  time  that  the  plaintiff  would  be  likely  to  live,  but 
left  it  to  the  jury  to  determine  that  question  on  all  the 
evidence  in  the  case;  he  expressly  told  them  that  they 
were  to  take  the  wages  which  the  plaintiff  was  earn- 
ing at  the  time  of  the  accident  as  the  outside  value  of 
his  services,  and  gave  them  elaborate  instructions  as  to 
the  proper  method  of  reducing  the  worth  of  future  serv- 
ices to  a  present  value.  We  see  no  merit  in  this  assign- 
ment. 

The  seventh  assignment  is  to  the  effect  that  the  court 
below  committed  error  in  using  figures  by  way  of  illus- 
tration in  charging  the  jury  as  to  how  they  were  to  get 
at  the  present  value  of  the  plaintiff's  loss  of  future  earn- 
ings. It  is  always  better  practice  not  to  illustrate  to  a 
jury  with  figures,  lest  they  may  be  misled  into  taking 
the  particular  figures  as  their  guide  in  fixing  the  amount 
of  the  damages.  But  here  the  court  said  to  the  jury:  ''I 
do  not  want  you  for  a  moment  to  think  that  these  figures 
that  I  am  illustrating  are  any  indication  of  what  I  think 
about  this  case.  ...  I  do  not  want  in  the  least  to  indi- 
cate that  I  am  figuring  on  any  verdict.  ...  I  am  sim- 
ply illustrating  the  thought  in  my  mind.''  After  careful 
consideration  we  have  concluded  that  in  view  of  this 
warning  it  is  not  at  all  probable  that  any  harm  was  done 
to  the  cause  of  the  defendant. 

In  the  eighth  assignment  the  appellant  suggests  that 
the  court  below  fell  into  error  in  affirming  the  plaintiff's 
seventh  request:  '*If  the  jury  find  for  the  plaintiff  they 
may  allow  him  for  expenses  which  have  been  actually 
paid  or  such  as  are  reasonably  necessary  to  be  incurred. 
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Also  damages  for  the  pain  and  suffering  plaintiff  has 
undergone  in  the  past  and  is  likely  to  imdergo  in  the 
future,  and  for  permanent  injury  which  the  jury  may 
deem  plaintiff  has  suffered  and  will  suffer  in  the  future; 
and  also  the  loss  of  earning  power  up  to  the  present  time 
and  in  the  future  consequent  upon  the  injury  sustained 
by  the  negligence  of  the  company.''  When  we  consider 
the  plaintiff's  testimony  and  that  of  his  medical  wit- 
nesses together  with  the  nature  of  his  injuries,  and  look 
at  this  request  in  connection  with  the  instruction  given 
to  the  jmy  as  to  plaintiff's  earning  capacity  and  the  re- 
duction of  the  worth  of  future  earnings  to  their  present 
value,  it  is  clear  that  no  error  was  committed  in  affirm- 
ing the  point  as  drawn:  Scott  Twp.  v.  Montgomery,  95 
Pa.  444;  Schenkel  v.  Traction  Co.,  194  Pa.  182. 

In  assignments  nine  to  twelve  and  fifteen  to  nineteen, 
inclusive,  the  appellant  complains  of  the  refusal  to  af- 
firm certain  of  its  requests  for  charge.  Owing  to  the  con- 
flict in  the  testimony  on  all  the  matters  covered  by  these 
requests,  the  court  could  not  have  answered  them  as  de- 
sired by  the  appellant  without  usmping  the  function  of 
the  jury. 

The  thirteenth  and  fo\u1;eenth  assignments  find  fault 
with  the  answers  given  to  the  defendant's  sixth  and 
seventh  requests.  These  requests  were  properly  refused 
since  they  put  too  great  a  burden  upon  the  plaintiff.  The 
trial  judge  rightly  said  that  one  is  only  boimd  to  take  such 
medical  treatment  as  a  man  of  ordinary  prudence  would 
be  likely  to  undergo. 

Lastly,  it  is  contended  that  the  whole  charge  is  in- 
adequate in  several  particulars.  We  do  not  so  view  it. 
No  request  was  made  for  instructions  on  the  subject  of 
the  weight  of  the  evidence,  and  the  case  is  not  in  that 
class  where  the  preponderance  of  the  evidence  is  so 
plainly  on  one  side  that  such  instructions  would  suggest 
themselves  as  essential  to  its  just  and  adequate  presen- 
tation. The  plaintiff  had  five  medical  experts  and  the 
defendant  six,  and  the  testimony  generally  on  the  plain- 
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tiff's  side  was  to  the  efifect  that  the  injuries  received  in 
the  collision  were  the  cause  of  the  subsequent  paralysis, 
while  the  defendant's  witnesses  attributed  his  condition 
to  other  causes.  Under  the  circumstances  the  jury  were 
sufficiently  instructed  upon  their  duty  in  passing  upon 
the  interest  and  credibiUty  of  the  witnesses.  The  entire 
case  was  presented  with  care  and  impartiaUty,  and  it 
cannot  justly  be  said  that  any  of  the  issues  were  mini- 
mized. During  the  course  of  the  charge  the  trial  judge 
repeatedly  called  attention  to  the  question  of  the  cause 
of  the  paralysis,  and  in  denying  the  plaintiff's  thirteenth 
request  he  went  so  far  as  to  say  pointedly  that  if  the  plain- 
tiff had  the  disease  attributed  to  him  by  the  defense, 
this  disease,  and  not  the  blow  received  in  the  collision, 
should  be  taken  as  the  proximate  cause  of  his  present 
paralytic  condition. 

While  it  may  be  that  we  as  jurymen  would  have 
reached  a  different  conclusion,  we  cannot  say  after  a  care- 
ful reading  of  all  the  testimony  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict  rendered. 

The  assignments  of  error  are  all  overruled  and  the  judg- 
ment is  affirmed. 


Alexander,  Appellant,  v.  Shalala. 

Real  estate — Hitsband  and  urife — Married  women — Deed  from  wife 
to  htidxind — Ejectment — Mesne  profits. 

1.  A  married  woman  cannot  make  a  valid  conveyance  of  her  real 
estate  to  her  husband  as  grantee,  although  he  may  join  in  the  deed 
with  her  as  a  grantor. 

2.  Where  defendants  in  an  ejectment  rely  upon  an  invalid  deed 
from  a  wife  to  a  husband,  they  are  not  entitled  to  have  a  conditional 
verdict  rendered  to  cover  the  amount  of  their  improvements. 

3.  When  one  desires  to  recover  mesne  profits  in  an  action  of  eject- 
ment he  should  give  notice  in  hm  declaration  or  prior  to  the  trial. 

Argued  April  21,  1910.  Appeal,  No.  11,  Jan.  T.,  1910, 
by  plaintiffs,   from  judgment  of  C.   P.   Clearfield  Co., 
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Sept.  T.,  1907,  No.  374,  for  defendants  on  case  stated  in 
suit  of  C.  G.  Alexander  to  use  of  L.  E.  Boyer  and  Jos.  F. 
Sprankle  v.  Michael  Shalala  and  Abraham  Shalala.  Be- 
fore Bbown,  Mestrezat,  Potter,  Stewart  and  Mosch- 
zisKER,  JJ.    Reversed. 

Case  stated  in  ejectment  for  land  in  DuBois  borough. 
Before  A.  O.  Smith,  P.  J. 

At  the  trial  it  appeared  by  sundry  conveyances  that 
Lizzie  Alexander  who  at  one  time  was  the  owner  of  the 
land  in  dispute  executed  a  deed  to  her  husband,  Eknory 
Alexander,  for  the  land,  and  that  her  husband  joined  in 
the  deed  as  a  grantor.  The  defendants  claimed  the  land 
under  conveyances  from  Emory  Alexander. 

The  court  entered  judgment  for  the  defendants  on  the 
case  stated. 

Error  assigned  was  in  entering  judgment  for  defendants 
on  case  stated. 

A.  L.  Cole,  with  him  L.  E.  Boyer ,  for  appellants. — 
The  rule  of  construction  in  those  states  wherein  the 
statutes  require  the  joinder  of  the  husband  in  the  wife's 
deed,  to  convey  her  separate  property,  seems  to  be,  with- 
out exception,  that  a  deed  from  the  wife  to  the  husband 
direct,  as  grantee,  even  when  joined  in  by  him  in  the  pre- 
cise statutory  mode,  is  void  and  passes  no  title:  Rico  v. 
Brandenstein,  98  Cal.  465  (33  Pac.  Repr.  480);  Johnson  v. 
Jouchert,  124  Ind.  105;  8  L.  R.  A.  795;  Cook  v.  Walling, 
117  Ind.  9;  2  L.  R.  A.  769;  Bunch  v.  Bunch,  26  Ind.  400; 
Gebb  V.  Rose,  40  Md.  387;  Preston  v.  Fryer,  38  Md.  221; 
Riley  v.  Wilson,  86  Tex.  240  (24  S.  W.  Repr.  394) ;  Graham 
V.  Stuve,  76  Tex.  533  (13  S.  W.  Repr.  381);  Switzer  v. 
Switzer,  26  Gratt.  574;  Ogden  v.  McArthur,  13  U.  C. 
Q,  B.  246. 

W.  C.  PentZf  with  him  W.  L.  Calkins,  for  appellees. 

Opinion  by  Mr.  Justice  Moschzisker,  May  16,  1910: 
ITie  controlling  question  in  this  case  is,  Can  a  married 
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woman  when  her  husband  joms  in  the  deed  as  a  grantor 
make  a  valid  conveyance  of  her  real  estate  directly  to 
such  husband  as  grantee? 

While  the  married  women^s  property  acts  of  the  dif- 
ferent states  are  not  precisely  alike  in  phraseology,  they 
are  all  directed  to  the  same  end;  and  when  they  contain 
a  requirement,  such  as  in  the  Act  of  Jime  8,  1893,  P.  L. 
344,  that  the  husband  shall  join  in  the  deed  of  the  wife, 
the  thought  seems  to  be  general  (where  the  point  has  been 
raised)  that  a  direct  conveyance  from  the  wife  to  the 
husband  is  void  even  though  joined  in  by  him:  Johnson  v. 
Jouchert,  124  Ind.  105;  Riley  v.  Wilson,  86  Tex.  240; 
Trawick  v.  Davis,  85  Ala.  342;  Rico  v.  Brandenstein,  98 
Cal.  465;  Brooks  v.  Keams,  86  111.  547;  Kinnaman  v. 
Pyle,  44  Ind.  275;  21  Cyc.  1292;  and  it  has  been  so  held 
in  New  York  imder  a  statute  which  did  not  contain  the 
requirement:  White  v.  Wager,  25  N.  Y.  328.  It  is  true 
that  in  a  number  of  jurisdictions  the  opposite  rule  has 
been  adopted:  Savage  v.  Savage,  80  Me.  472;  Wells  v. 
Caywood,  3  Colo.  487;  Robertson  v.  Robertson,  25  Iowa, 
350;  Burdeno  v.  Amperse,  14  Mich.  90;  but  the  statutes 
in  those  states  do  not  require  the  husband  to  join  in  the 
deed. 

The  common  law  considered  the  husband  and  wife  so 
nearly  one  that  the  husband  could  neither  directly  con- 
vey to  his  wife  nor  be  a  direct  grantee  from  her:  21  Cyc. 
1284,  1291.  To  render  such  a  conveyance  from  the 
wife  to  the  husband  valid  the  statute  must  confer  the 
power  upon  her,  and  thereby  remove  his  common-law 
disability:  21  Cyc.  1292,  sec.  3;  1  Bishop  on  Married 
Women,  sees.  710-711;  Rico  v.  Brandenstein,  98  Cal. 
465;  and  the  fact  that  a  valid  conveyance  can  be  made 
indirectly  through  the  medium  of  a  third  person  will  not 
alter  the  rule:  21  Cyc.  1292,  sec.  4;  1  Bishop  on  M.  W., 
sees.  712-713;  White  v.  Wager,  25  N.  Y.  328,  and  Riley 
V.  Wilson,  86  Tex.  240.  However  interesting,  it  will  serve 
no  useful  purpose  to  theorize  upon  this  subject;  the  ques- 
tion is  one  of  public  policy  for  the  lawmaking  power  of  the 
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state,  and  up  to  this  time  our  legislature  has  not  seen  fit 
to  go  as  far  as  the  appellees  contend.  In  Wicker  v.  Durr, 
225  Pa.  305,  a  married  woman  made  and  delivered 
a  deed  to  her  husband,  signed  by  herself  alone,  and  we 
held  it  void,  saymg:  '^The  a<;ts  of  1848  and  1893,  ma- 
terially enlarge  a  married  woman's  control  of  her  sep- 
arate estate,  but  they  leave  undisturbed  the  mode  of 
its  exercise  in  a  conveyance  of  her  real  estate."  We  are 
of  opinion  that  there  is  no  statute  in  Pennsylvania  which 
authorizes  or  permits  a  direct  conveyance  of  the  wife's 
real  estate  to  her  husband,  and  the  deed  in  question  should 
have  been  held  unauthorized  and  void. 

The  question  of  title  is  the  only  one  to  be  decided 
on  this  record.  The  deed  being  null  and  the  principles 
of  estoppel  inapplicable,  the  defendants  are  not  entitled 
to  have  a  conditional  verdict  rendered  to  cover  the 
amount  of  their  improvements:  McKee  v.  Lamberton, 
2  W.  &  S.  107;  GUdden  v.  Strupler,  52  Pa.  400;  Ku-k  v. 
Clark,  59  Pa.  479;  McClure  v.  Douthitt,  6  Pa.  414.  The 
present  case  is  distinguishable  from  McCoy  v.  Niblick, 
221  Pa.  123,  where  such  a  conditional  verdict  was  al- 
lowed; there  the  contract  of  the  wife  was  valid  although 
nonenforcible.  No  proper  claim  for  mesne  profits  was 
made  by  the  plaintiffs;  when  one  desires  to  recover  mesne 
profits  in  an  action  of  ejectment  he  should  give  notice  in 
his  declaration  or  prior  to  the  trial:  Cook  v.  Nicholas, 
2  W.  &  S.  27;  Bayard  v.  Inglis,  5  W.  &  S.  465;  Carman  v. 
Beam,  88  Pa.  319;  Act  of  May  2,  1876,  P.  L.  95. 

The  assignments  of  error  are  all  sustained;  the  judg- 
ment is  reversed  and  is  here  entered  in  favor  of  the  ap- 
pellants. 
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Commonwealth  ex  rel.  v.  Sheatz. 

Public  officers — State  treasurer — Death  of  treasurer  elect — Holding  over 
'-yacancy--€oTislituUonal  lato—Ad  of  May  9,  1874,  P-  L,  126. 

1.  The  state  treasurer  is  a  constitutional  officer  whose  term  is 
limited  by  the  constitution  to  two  years,  and  such  term  cannot  be 
extended  by  an  act  of  assembly. 

2.  The  Act  of  May  9,  1874,  P.  L.  126,  which  provides  that  "the  term 
of  office  of  the  state  treasurer  shall  hereafter  commence  on  the  first 
Monday  of  May  next  succeeding  his  election,  and  shall  continue  for 
two  years,  or  until  his  successor  shall  be  duly  qualified,"  is  an  uncon- 
stitutional exercise  of  the  legislative  power  in  so  far  as  it  attempts  to 
extend  the  term  of  the  oflSce  beyond  the  period  of  two  years. 

3.  The  death  of  the  treasurer  elect  before  he  qualifies  creates  a 
vacancy  in  the  office  at  the  end  of  the  incumbent's  term  on  the  first 
Monday  of  May,  and  the  incumbent  is  therefore  not  entitled  to  hold 
over  until  a  successor  be  elected  and  qualified  to  fill  the  office.  In  such 
a  case  the  governor  has  the  right  to  appoint  and  commission  another 
person  to  fill  the  vacancy  at  the  end  of  the  incumbent's  term. 

Argued  May  2,  1910.  Miscellaneous  Docket  No.  2, 
No.  360,  in  case  of  Commonwealth  of  Pennsylvania  ex 
rel.  M.  Hampton  Todd,  Attorney  General,  v.  John  I. 
Sheatz.  Before  Fell,  C.  J.,  Brown,  Mestrezat, 
Potter,  Elkin,  Stewart  and  Moschzisker,  JJ.  Origi- 
nal jurisdiction. 

Quo  warranto  to  the  defendant  requiring  him  to  show 
by  what  authority  he  holds  possession  of  the  oflSce  of 
state  treasurer. 

Af.  Hampton  Todd,  attorney  general,  for  the  conmion- 
wealth. 

William  U,  Hensel,  for  respondent. 

Opinion  by  Mr.  Justice  Mestrezat,  May  16,  1910: 

This  is  a  suggestion  for  a  writ  of  quo  warranto  filed  in 

this  court  by  the  attorney  general  against  John  O.  Sheatz 
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to  determine  his  right  to  the  ofl5ce  of  state  treasurer. 
The  case  was  heard  on  the  information  and  answer  and 
demurrer  thereto. 

The  suggestion  sets  forth  that  John  0.  Sheatz  was 
elected  state  treasurer  at  the  general  election  held  No- 
vember 5,  1907,  for  the  term  of  two  years,  commencing 
on  the  first  Monday  of  May,  1908,  and  entered  upon  the 
performance  of  the  duties  of  his  office  on  that  date;  that 
Jeremiah  A.  Stober  was  elected  state  treasurer  at  the 
general  election  held  on  November  2,  1909,  for  the  term 
beginning  the  first  Monday  of  May,  1910,  and  died  on 
January  10,  1910;  that  notwithstanding  the  expiration 
of  Sheatz's  term  as  state  treasurer  he  retains  possession 
of  the  office  contrary  to  law  and  to  the  prejudice  of  the 
commonwealth,  and  refuses  to  surrender  the  same  and 
admit  thereto  Charles  Frederick  Wright  who  was  duly 
appointed  and  commissioned  as  state  treasurer  on  April  11, 
1910,  by  the  governor  of  the  commonwealth  for  the  term 
to  begin  on  the  first  Monday  of  May,  1910;  that  said 
Wright  duly  filed  his  bond  and  took  the  oath  of  office  as 
state  treasurer  as  required  by  law,  and  demanded  of 
Sheatz  possession  of  the  office  which  was  refused. 

The  answer  admits  the  election  and  service  of  Sheatz 
as  state  treasurer  and  the  election  and  death  of  Stober 
as  averred  in  the  suggestion.  It  also  admits  the  appoint- 
ment of  Wright  as  state  treasurer  by  the  governor,  the 
filing  of  a  bond  by  him  and  his  taking  the  oath  of  office 
and  the  refusal  by  Sheo^tz  to  surrender  possession  of  the 
office  to  Wright  as  averred  in  the  suggestion.  The  answer 
concludes  as  follows:  "I  claim  the  right  to  retain  posses- 
sion of  said  office  by  virtue  of  the  constitution  and  laws 
of  the  Commonwealth  of  Pennsylvania." 

The  attorney  general  demurred  to  the  answer  and  as- 
signed as  causes  therefor  that  it  showed  no  sufficient 
cause  authorizing  the  respondent  to  retain  the  office  of 
state  treasurer;  and  that  the  term  of  office  of  state  treas- 
urer is  limited  by  the  constitution  to  two  years  and  can- 
not be  extended  by  an  act  of  assembly.    We  heard  the 
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case  on  May  2,  1910,  the  day  on  which  the  term  unme- 
diately  succeeding  that  for  which  Sheatz  was  elected  be- 
gan, and  after  due  consideration  sustained  the  demurrer 
and  entered  judgment  of  ouster  against  the  respondent. 

The  contention  of  the  commonwealth  is  that  the  con- 
stitution having  fixed  the  term  of  oflBce  of  state  treasurer 
at  two  years,  Sheatz's  term  expired  at  the  end  of  that 
period,  and  that  the  Act  of  May  9,  1874,  P.  L.  126,  is,  in 
so  far  as  it  attempts  to  extend  the  term,  an  extension  of 
a  constitutional  term  which  it  is  beyond  the  power  of 
the  legislature  to  make.  The  respondent  contends  that 
the  act  of  1874,  providing  that  a  state  treasurer  shall 
continue  in  office  for  two  years  ''or  until  his  successor 
shall  be  duly  qualified,''  governs  the  case;  that  the  act 
does  not  extend  the  constitutional  term  but  provides 
for  the  holding  over  of  the  elected  incumbent  until  his 
successor  is  duly  qualified;  and  that  as  Stober,  elected 
in  November,  1909,  never  qualified,  there  was  no  such 
vacancy  in  the  office  that  the  governor  could  fill  by  ap- 
pointment. 

When  the  respondent  was  elected  state  treasurer  and 
during  his  term  of  office,  the  present  constitution  of  1874 
was  in  force.  His  term  was  not  abridged  or  extended  by 
the  amendments  to  the  constitution  adopted  in  1909. 
Article  IV,  sec.  21,  of  the  constitution  provides:  ''The 
term  of  the  secretary  of  internal  affairs  shall  be  for  four 
years;  of  the  auditor-general,  three  years;  and  of  the 
state  treasurer,  two  years.  These  officers  shall  be  chosen 
by  the  qualified  electors  of  the  state,  at  general  elections. 
No  person  elected  to  the  office  of  auditor-general  or  state 
treasurer  shall  be  capable  of  holding  the  same  office  for 
two  consecutive  terms.''  By  art.  IV,  sec.  8,  of  the  con- 
stitution and  the  amendment  of  1909,  the  governor  is 
empowered  to  fill  any  vacancy  that  may  happen  in  the 
oflBce  of  state  treasurer,  with  the  advice  and  consent  of 
the  senate  if  it  be  in  session.  By  the  act  of  assembly,  ap- 
proved April  28,  1873,  P.  L.  77,  it  was  provided  that  the 
term  of  office  of  the  state  treasm-er  shall  be  two  years 
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"from  the  first  Monday  of  May  next  succeeding  his 
election;"  and  by  the  act  of  May  9,  1874,  P.  L.  126,  it 
was  provided  that  "the  term  of  office  of  the  state  treas- 
urer shall  hereafter  commence  on  the  first  Monday  of 
May  next  succeeding  his  election."  It  will,  therefore, 
be  observed  that  at  the  time  the  respondent  was  elected 
and  entered  upon  the  duties  of  the  office  of  state  treasxu^ 
it  was  a  constitutional  office,  the  term  was  fixed  by  the 
constitution  at  two  years,  and  began,  as  provided  by 
law,  on  the  first  Monday  of  May,  1908.  Did  the  term 
of  office  of  the  respondent  expire  in  two  years  from  the 
first  Monday  of  May,  1908,  and  thereby  create  a  va- 
cancy in  the  office  on  the  first  Monday  of  May,  1910? 
We  are  of  the  opinion  that  this  question  must  be  answered 
in  the  affirmative. 

The  constitution  is  the  supreme  law  of  the  common- 
wealth, and  its  command  must  be  obeyed.  It  is  only 
when  the  constitution  fails  to  deal  with  a  subject  that 
the  general  assembly  may  legislate  upon  it.  These  are 
fundamental  and  basic  principles  from  which  there  can 
be  no  departure.  As  well  said  by  Chief  Justice  Black 
in  Sharpless  v.  Philadelphia,  21  Pa.  147,  161,  "the  con- 
stitution has  given  us  a  list  of  the  things  which  the  1^- 
islature  may  not  do.  .  .  .  If  we  can  change  the  con- 
stitution in  any  particular  there  is  nothing  but  our  own 
will  to  prevent  us  from  demolishing  it  entirely."  TTiis 
admonition  was  given  by  the  great  jurist  more  than  half 
a  century  ago,  but  the  necessity  for  heeding  and  enforc- 
ing it  both  in  state  and  federal  jurisdictions  has  never 
been  greater  since  the  establishment  of  the  government 
than  at  the  present  time. 

Under  the  well-settled  rules  of  interpretation,  the  con- 
stitution of  the  conmionwealth  having  fixed  the  term  of 
office  of  state  treasurer  at  two  years,  the  respondent's 
term  expired  at  the  end  of  that  period,  and  thereafter  he 
could  not  exercise  the  functions  of  the  office.  The 
term  of  office  fixed  by  the  constitution  is  expressly 
limited  to  a  definite  niunber  of  years,  and  it  is  not  within 
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the  power  of  the  legislature,  directly  or  indirectly,  to 
extend  it  beyond  the  prescribed  period.  There  is  no 
implied  right  to  hold  beyond  the  fixed  tenure  or  of  the 
legislature  to  extend  the  term;  on  the  contrary,  under 
the  established  rule  of  constitutional  construction,  there 
is  an  implied  prohibition  against  the  right  of  the  legis- 
lature to  add  to  the  term  where  the  constitution  has  defi- 
nitely prescribed  the  duration  of  the  tenure.  This  in- 
hibition prevents  the  incumbent  holding  over  which  is 
simply  the  prolongation  of  the  old  term.  The  legisla- 
ture is  without  power  to  abridge  or  extend  the  term  or 
to  change  or  add  to  the  qualifications  of  a  constitutional 
oflSce  imless  it  is  expressly  or  by  necessary  implication 
conferred  by  the  constitution.  This  is  a  settled  princi- 
ple of  construction  necessarily  resulting  from  the  suprem- 
acy of  the  organic  law.  It  is  recognized  in  the  adjudi- 
cated cases. 

In  State  v.  Howe,  25  Ohio,  588,  Chief  Justice  Mc- 
Ilvaine  after  reviewing  all  the  authorities  on  the  sub- 
ject said  (p.  589):  *' After  a  careful  examination  of  the 
question,  in  the  light  of  both  principle  and  authority, 
we  are  led  to  the  conclusion  that  the  general  assembly 
may  provide  against  the  occurrence  of  vacancies  by  au- 
thorizing inciunbents  to  hold  over  their  terms  in  cases 
where  the  duration  of  their  teninres  is  not  fixed  and  lim- 
ited by  the  constitution.  ...  In  cases  where  the  dm-a- 
tion  of  the  tenure  of  office  is  limited  by  the  constitution, 
of  coiu^se  its  duration  cannot  be  extended  by  statute.'' 
The  authority  of  this  case  was  recognized  and  followed 
in  State  v.  Brewster,  44  Ohio,  589,  which  was  a  quo  war- 
ranto to  oust  the  defendant  from  the  oflBce  of  county 
auditor  after  the  end  of  his  constitutional  term  of  three 
years.  The  comi;  said  (p.  594):  "The  term  of  office  of 
Brewster  having  been  fixed  and  limited  by  the  constitu- 
tion, there  is  no  power  in  the  general  assembly  to  extend 
his  term  or  tenure  of  office  beyond  the  time  so  limited." 
In  Wilson  v.  Clark,  63  Kan.  505,  in  discussing  the  sub- 
ject the  comi;  said  (p.  510):  "It  is  true,  as  was  held  in 
Vol.  ccxxvni— 20 
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State  V.  Thoman,  10  Kan.  191,  and  Peters  v.  Board  of 
State  Canvassers,  17  Kan.  365,  that  when  the  constitu- 
tion fixes  the  duration  of  a  term  it  is  not  in  the  power 
of  the  legislature  either  to  extend  or  abridge  it."  The 
constitution  of  Indiana  provides  that  the  trea£urer  shall 
continue  in  oflBce  two  years  and  no  person  shall  be  eli- 
gible to  the  oflBce  more  than  four  years  in  any  period  of 
six  years.  In  Howard  v.  State,  10  Ind.  99,  in  speaking 
of  the  term  of  treasurer  the  supreme  court*  of  that  state 
said:  "Thus,  the  term  of  oflSce  of  treasurer  is  fixed.  And 
though  it  may  be  conceded  that  the  legislature  may  have 
the  power  to  fix  the  time  at  which  such  term  shall  com- 
mence, still,  in  order  to  eflfect  that  object,  they  are  not 
authorized  either  to  shorten  or  lengthen  it.  The  answer 
to  this  (power  of  the  legislature  to  fill  a  vacancy  created 
by  designating  the  time  at  which  the  term  of  office  shall 
commence)  is,  that  the  term  being  expressly  limited  by 
the  constitution,  the  legislature  have  no  power  to  enact 
a  law  which,  in  its  effect,  would  create  a  vacancy."  The 
same  principle  is  announced  in  Gertiun  v.  Kings  Co., 
109  N.  Y.  170;  Andrews  v.  State,  69  Miss.  740;  People  v. 
Burbank,  12  Cal.  378;  Gemmer  v.  State,  163  Ind.  150; 
People  V.  Knopf,  198  111.  340;  State  v.  Police  ConMnrs.,  88 
Mo.  144;  Standeford  v.  Wingate,  2  Duv.  (Ky.)  440; 
State  V.  Douglaa,  26  Wis.  428;  State  v.  Maloney,  92 
Tenn.  62;  People  v.  Van  Gaskin,  5  Mont.  352;  State  v. 
Stewart,  52  Neb.  243.  It  results  that  an  act  of  assembly 
is  without  force  or  effect  to  change  the  constitutional 
term  of  an  office;  and  in  consonance  with  that  principle 
and  the  familiar  rule  in  constitutional  law  that  a  statute 
may  be  good  in  part  and  void  in  part,  it  has  been  held 
that  in  case  the  legislature  provides  for  a  longer  term 
than  is  permitted  by  the  constitution,  the  act  is  good  as 
to  the  term  permitted  by  the  constitution,  and  is  void 
as  to  the  excess:  People  v.  Perry,  79  Cal.  105;  Sinking 
Fund  Conunrs.  v.  George  (Ky.),  84  Am.  St.  Repr.  454. 

The  learned  counsel  for  the  respondent  contends  that 
the  Act  of  May  9,  1874,  P.  L.  126,  passed  since  the  adopH 


Digitized  by 


Google 


COMMONWEALTH  v.  SHEATZ.  307 

1910.]  Opinion  of  the  Court. 

tion  of  the  present  constitution,  rules  the  case,  and  that 
the  respondent  holds  over  until  a  successor  is  elected 
and  qualified  to  fill  the  oflSce.    Section  2  of  the  act  pro- 
vides: ''The  term  of  oflSce  of  the  state  treasurer  shall 
hereafter  commence  on  the  first  Monday  of  May  next 
succeeding  his  election,  and  shall  continue  for  two  years, 
or  until  his  successor  shall  be  duly  qualified."    The  third 
section  provides  for  filling  a  vacancy  in  the  office  by  ap- 
pointment, and  that  the  person  so  appointed  shall  per- 
form the  duties  of  the  office  until  the  first  Monday  in 
May,  first  succeeding  the  next  general  election,  "  or  im- 
til  his  successor  shall  be  duly  qualified."    In  support  of 
the  contention  it  is  argued  that  under  the  act  of  1874, 
the  respondent  had  the  right  to  hold  over  until  his  suc- 
cessor was  duly  qualified,  and  Stober  having  died  before 
he  qualified  there  was  no  vacancy  in  the  office  after  the 
expiration  of  the  constitutional  term  for  which  the  re- 
spondent was  elected.     The  conclusive   answer  which 
entirely  refutes  this  contention  is  that  the  constitution 
fixes  definitely  the  respondent's  term  of  office,  and  not 
having  provided  that  the  incumbent  should  hold  over 
until  his  successor  is  qualified,  it  is  not  within  the  power 
of  the  legislature  to  so  provide  and  thereby  extend  the 
term  of  the  office  and  prevent  a  vacancy.    This  is  settled 
on  reason  and,  as  noted  above,  also  by  authority.    Hold- 
ing over  till  a  successor  is  qualified  is,  as  conceded,  not 
a  new  or  another  term,  but  a  prolongation  of  the  elected 
incumbent's  term,  and,  hence,  the  argument  of  the  re- 
spondent's counsel  must  necessarily  rest  upon  the  fal- 
lacious theory  that  an  act  of  the  legislature  is  paramount 
to  a  command  of  the  constitution.    It  is  idle  to  say  that 
the  provision  of  the  act  of  1874,  permitting  the  incum- 
bent to  hold  over  imtil  his  successor  is  duly  qualified,  does 
not   conffict  with  the  constitutional  provision  that  the 
term  of  the  state  treasurer  shall  be  two  years.    There  is 
neither  express  nor  implied  authority  in  the  constitution  for 
extending  the  term  of  state  treasurer  by  permitting  him  to 
hold  the  office  beyond  the  limit  fixed  by  that  instrument. 
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The  respondent  relies  on  Com.  v.  Hanley,  9  Pa.  513; 
Com.  V.  Wise,  216  Pa.  152,  and  cognate  cases  to  sustain 
his  position  that  the  death  of  the  treasurer  elect  before 
he  qualified  did  not  create  a  vacancy  in  the  office  on  the 
first  Monday  of  May,  1910,  and  that,  therefore,  he,  the 
respondent,  holds  over  and  is  entitled  to  perform  the 
duties  of  the  office.  This  discloses  a  misapprehension 
of  the  doctrine  of  these  cases,  as  well  as  a  failure  to  recog- 
nize the  distinction  between  the  constitutional  provi- 
sions relating  to  the  terms  of  office  of  state  and  coimty 
officers.  Since  the  adoption  of  our  first  constitution  this 
distinction  has  been  consistently  maintained  in  our  or- 
ganic law.  The  constitutions  of  1790,  1838  and  1874,  each 
provided  that  elective  county  officers  should  hold  their 
offices  for  a  specified  time  ''and  until  a  successor  be  duly 
qualified."  On  the  other  hand,  the  terms  of  state  officers 
were  definitely  fixed  with  no  provision  for  holding  over 
until  their  successors  were  qualified.  While,  therefore, 
for  more  than  a  century  by  express  constitutional  pro- 
vision the  tenure  of  state  officers  has  been  fixed  at  a  defi- 
nite period,  the  tenure  of  a  county  officer  has  been  for 
the  designated  term  "or  until  his  successor  was  duly 
qualified.''  For  reasons  appealing  to  the  framers  of  the 
several  constitutions  and  the  people  who  adopted  them, 
this  distinction  between  the  two  classes  of  officers  has 
been  uniformly  recognized  in  the  organic  law,  and  it  has 
become  the  settled  policy  of  the  state  to  limit  the  term 
of  service  of  a  state  officer  strictly  to  the  tenure  pre- 
scribed by  the  constitution.  Accordingly,  in  Com.  v. 
Hanley,  9  Pa.  513,  it  was  held  that  where  a  person  had 
been  elected  to  a  county  office  and  died  before  he  quali- 
fied, there  was  no  vacancy  and  the  incumbent  held  over. 
In  that  case,  the  person  who  had  been  elected  to  the 
office  of  clerk  of  the  orphans'  court,  a  county  office,  died 
before  he  was  commissioned  or  qualified  to  fill  the  office. 
The  relator  was  appointed  by  the  governor  to  fill  the 
supposed  vacancy.  The  answer  averred  that  the  re- 
spondent, the  incumbent,  had  been  elected  and  com- 
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missioned  to  hold  the  office  for  three  years,  **and  until 
his  successor  should  be  duly  qualified,"  and  that  as  the 
party  elected  had  failed  to  qualify,  the  respondent  was 
entitled  to  hold  over  and  there  was  no  vacancy.  The 
respondent's  contention  was  sustained  by  this  court. 
We  held  that  until  the  person  elected  had  qualified,  the 
constitution  authorized  the  incumbent  to  hold  over  and, 
hence,  there  was  no  vacancy  which  the  governor  could 
fill  by  appointment.  In  the  opinion  it  is  said  (p.  516): 
''The  relator  assumes  that  the  respondent  was  elected 
and  commissioned  only  for  three  years;  but  this  is  a  mis- 
taken view  of  the  constitution,  and  is  only  plausible  by 
obliterating  several  important  words  from  tiie  constitu- . 
tion.  The  constitution  reads  thus:  'They  shall  hold 
their  offices  for  three  years,  if  they  shall  so  long  behave 
themselves  well,  and  until  their  successor  shall  be  duly 
qualified.'  The  obvious  meaning  of  this  clause  is,  that 
they  cannot  hold  office  less  than  three  years,  if  they  so 
long  behave  themselves  well;  although,  on  the  happen- 
ing of  certain  contingencies,  they  may  hold  office  for  a 
longer  period.  .  .  .  That  the  respondent  is  entitled  to 
hold  imtil  his  successor  is  duly  qualified  are  the  words  of 
the  constitution."  Com.  v.  Wise,  216  Pa.  152,  was  a 
quo  warranto  to  determine  the  title  to  the  office  of  county 
commissioner  and,  hence,  the  right  of  a  state  treasurer 
or  other  state  officer  to  hold  the  office  beyond  the  term 
prescribed  by  the  constitution  did  not  arise  and  was  not 
considered.  The  right  of  a  coxmty  officer  to  hold  over 
''until  his  successor  shall  be  duly  qualified"  was  dis- 
cussed and  affirmed.  In  all  o\xr  cases  where  the  right  to 
hold  a  coimty  office  was  involved,  we  have  recognized 
the  constitutional  right  of  the  elected  incumbent  to  hold 
over  imtil  his  successor  was  duly  qualified.  A  coimty 
officer  is  not  elected  or  commissioned  for  only  three 
years,  but  for  such  additional  period  as  may  intervene 
between  the  end  of  the  three  years  and  the  time  when 
his  successor  is  duly  qualified.  The  additional  period  is, 
by  an  express  provision. of  the  constitution,  as  much  a 
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part  of  his  official  term,  as  the  definite  number  of  years 
fixed  in  his  commission.  When  he  holds  over,  therefore, 
his  term  is  extended  in  exact  compliance  with  the  con- 
stitution, and  the  period  dimng  which  he  holds  over  is  a 
part  of  his  constitutional  tenure.  It  necessarily  follows 
that  no  vacancy  can  occur  in  a  county  office  so  long  as 
the  elected  incumbent  continues  to  perform  the  duties 
of  the  office.  This  rule  prevails  when  the  officer  elected 
or  appointed  has  for  any  cause  whatever  failed  to  qualify, 
and  is  recognized  not  only  in  oiu*  own  but  in  other  juris- 
dictions of  this  country.  It  is  the  settled  interpretation 
of  such  constitutional  provisions.  Of  course,  in  the  ab- 
.  sence  of  a  fixed  and  definite  term  or  other  constitutional 
restriction,  it  is  competent  for  the  legislature  to  author- 
ize a  public  officer  to  hold  over  until  his  successor  is 
qualified.  In  such  cases,  like  those  where  the  right  to 
hold  over  is  expressly  authorized  by  the  constitution, 
the  additional  period  dining  which  the  incmnbent  per- 
forms the  duties  of  the  office  is  a  part  of  his  official  term, 
and  there  is  no  vacancy  to  be  filled  by  the  appointing 
power. 

Prom  what  has  been  said  it  follows  that  the  legislating 
cannot  abridge  or  extend  the  constitutional  term  of  the 
state  treasurer,  and  that  the  act  of  1874  is  void  in  so  far 
as  it  provides  that  he  shall  continue  in  office  beyond  the 
term  of  two  years  fixed  by  the  constitution. 

We  are  of  the  opinion  that  under  the  constitution  and 
laws  of  the  commonwealth,  the  respondent's  term  off 
office  as  state  treasurer  had  expired  on  the  first  Monday 
of  May,  1910,  thereby  creating  a  vacancy  in  said  office 
which  the  governor  of  the  commonwealth  was  empowered 
to  fill. 
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Leech's  Estate. 

Wm—Canstntction — Inie^ac^ — Issue — Trusts  and  trustees — Vested 
and  contingent  estates — Income, 

Testator  by  his  will,  after  authorizing  his  executors  and  trustees  to 
advance  certain  sums  of  money  to  his  sons  and  daughters  and  directing 
that  such  sums  should  be  deducted  from  their  respective  shares  of  his 
estate  which  he  was  about  to  set  apart  for  their  benefit  so  that  no  in- 
equality should  occur  or  injustice  be  done,  gave  the  residue  of  his 
estate  to  his  executors  in  trust  to  pay  to  his  wife  one-third  of  the  net 
income  for  life,  and  provided  further,  "The  remainder  of  the  net  in- 
come and  profits  thereof  is  to  be  paid  in  like  manner  to  my  three  chil- 
dren, share  and  share  alike,  during  their  respective  lives  and  to  the 
issue  of  such  of  them  as  may  die  leaving  issue  (during  the  respective 
minorities  of  such  issue),  the  said  issue  taking  their  deceased  parent's 
share.  The  property  is  to  be  held  in  trust.  .  .  .  After  these  trusts 
have  been  fully  executed  then  the  said  property  shall  descend  and  go 
as  my  estate  according  to  the  then  existing  laws  of  Pennsylvania." 
Power  was  given  to  the  sons  of  the  testator  to  appoint  by  will  a  share 
of  his  income  to  his  widow.  One  of  the  sons  died  leaving  a  will  by 
which  he  appointed  a  certain  sum  per  annum  out  of  the  income  of 
his  father's  estate  to  his  widow.  The  balance  of  such  income  was  paid 
to  his  only  child,  a  daughter,  during  her  lifetime.  This  daughter  sub- 
sequently died  without  issue,  but  leaving  to  survive  her  a  husband. 
Hdd,  that  the  balance  of  the  income  was  payable  to  the  husband. 

Argued  Jan.  18,  1910.  Appeals,  Nos.  216  and  217, 
Jan.  Ti,  1909,  by  David  C.  Leech  and  James  S.  Swartz, 
Executors  of  the  will  of  Henry  S.  Leech,  deceased,  and 
of  David  C.  Leech  and  S.  Josephine  Loftus,  from  decree 
of  O.  C.  Phila.  Co.,  Jan.  T.,  1879,  No.  448,  sustaining 
exceptions  to  adjudication  in  Estate  of  William  F.  Leech, 
deceased.  Before  Brown,  Mestrezat,  Potter,  Elkin, 
Stewart  and  Moschzisker,  JJ.    Affirmed. 

Elxceptions  to  adjudication. 

From  the  record  it  appeared  that  the  testator  after 
authorizing  his  executors  and  trustees  to  advance  cer- 
tain sums  to  his  sons  and  daughters  directed  by  his  will 
as  follows: 
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*'In  any  event,  the  sum  or  sums  which  may  be  so  ad- 
vanced for  either  of  my  sons,  or  expended  for  my  daugh- 
ter, shall  be  deducted  by  my  executors  in  such  a  way 
from  their  respective  shares  of  my  estate  which  I  am 
about  to  set  apart  for  their  benefit  so  that  no  inequality 
shall  occur  and  no  injustice  done  to  any  of  my  children 
for  I  have  the  same  afifection  for  each  of  them  and 
desire  only  to  do  the  best  that  can  be  done  for  their 
welfare. 

"I  give,  devise  and  bequeath  all  the  rest  and  residue  of 
my  estate,  whatsoever  and  wheresoever  imto  my  exec- 
utors and  the  siurivor  of  them,  in  trust  to  receive  the 
income  and  profits  thereof,  to  pay  the  taxes  thereon,  to 
keep  the  real  estate  in  repair,  and  to  pay  over  one  third 
of  the  net  income  thereof,  in  at  least  quarterly  payments 
to  my  wife,  for  and  during  the  term  of  her  natural  life, 
subject  however  to  the  limitation  or  condition  mentioned 
in  the  third  clause  of  this  Will,  and  I  declare  the  bequests 
contained  herein,  to  be  in  lieu  or  bar  of  dower  or  thirds 
at  law  in  my  estate.  The  remainder  of  the  net  income 
and  profits  thereof,  is  to  be  paid  in  like  manner  to  my 
three  children,  share  and  share  alike,  during  their  re- 
spective lives,  and  to  the  issue  of  such  of  them  as  may  die 
leaving  issue  (during  the  respective  minorities  of  such 
issue)  the  said  issue  taking  their  deceased  parents  share. 
This  property  is  thus  to  be  held  in  trust,  and  these  pay- 
ments are  to  be  made  to  and  for  the  sole  and  separate 
use  of  my  wife  and  of  my  children  in  the  manner  afore- 
said, free  from  all  liability  for  their  debts,  contracts  or 
engagements,  by  attachment  or  execution  or  assignment 
pr  anticipation,  or  in  any  other  manner  whatever.  After 
these  trusts  have  been  fully  executed,  then  the  said 
property  shall  descend  and  go  as  my  estate  according  to 
the  then  existing  laws  of  Pennsylvania.  Provided  how- 
ever that  if  either  of  my  sons  should  die  leaving  a  widow, 
I  direct  the  said  Trustees  to  pay  to  such  widow  during 
life,  if  she  shall  so  long  remain  my  son's  widow,  such  part 
of  the  income  of  my  estate  which  would  have  been  corn- 
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ing  to  such  son,  as  he  may  by  any  last  Will  and  Testa- 
ment m  writing  direct  and  appoint." 

Henry  S.  Leech,  one  of  the  testator's  sons,  died  leav- 
ing a  will  by  which  he  appointed  the  sum  of  S5,000  a  year 
to  his  widow.    The  balance  of  his  share  of  the  income  was 
paid  to  his  only  child,  Marie,  during  her  lifetime.    Marie 
subsequently  died  without  issue,  but  leaving  her  husband 
Jameson  Cotting,  sm^iving,  he  being  her  sole  legatee 
and  administrator  of  her  estate.     Lamorelle,  J.,  being 
of  the  opinion  that  the  testator  died  intestate  as  to  the 
balance  of  the  income  awarded  it  to  his  next  of  kin. 
Exceptions  were  filed  to  the  adjudication. 
The  exceptions  were  heard  before  Dallett,  Lamorelle 
and  AiTOERSON,  JJ., — the  opinion   of  the  court  being 
l^anded  down  by  Anderson,  J.,  sustaining  the  exceptions 
filed  on  behalf  of  Jameson  Cotting,  awarding  to  him  all 
the  accumulated  income  and  all  income  hereafter  ac- 
cruing (excepting  the  sum  of  $5,000  per  year  appointed 
to  the  widow  of  the  said  Henry  S.  Leech)  and  dismissing 
^  other  exceptions.    The  opinion  of  the  court  was  con- 
curred in  by  an  opinion  filed  by  Lamorelle,  J.,  who  re- 
^^^ed  from  his  former  view  that  the  income  in  question 
passed   by  intestacy.     Dallett,  J.,  filed  a  dissenting 
opinion  holding  the  appellants,   David  C.   Leech  and 
^.   Josephine  Loftus,  to  be  entitled  to  all  of  the  said  in- 
cortxe    a«  surviving  children  of  the  original  testator  Wil- 
"^^^    ii^.  Leech. 

-&7-7-ors  assigned  were  in  sustaining  exceptions  to  the 
adjviciication. 

^^^liam  W.  Porter,  for  appellants,  David  C.  Leech 
^^^  James  S.  Swartz,  executors  of  the  wiU  of  Henry  S. 
^"^^^1^,  deceased. 

^ohn  G.  Johnson,  for  appellants,  David  C.  Leech  and 
S-  Josephine  Loftus. 

^ohn  C.  BeU,  with  him  Willmm  N.  Trinkle  and  Joseph  D. 
^^^'ng,  for  appellee,  Jameson  Cotting. 
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Per  Curiam,  May  24,  1910: 

We  are  of  one  mind  that  the  court  below  correctly 
concluded  that,  upon  the  death  of  Henry  S.  Leech^  his 
share  in  the  income  from  the  trust  created  by  the  tes- 
tator, less  the  $5,000  appointed  to  his  widow,  passed  to 
his  only  issue,  Mary  Leech  Cotting,  and  the  same  hav- 
ing become  part  of  her  estate,  it  was  properly  awarded 
to  her  administrator.  Both  appeals  are  dismissed  and 
the  decree  is  aflSrmed  at  appellants'  costs. 


Long,  Appellant,  v.  FolweU  Brothers  &  Company, 
Incorporated. 

Negligence — Master  and  servant — Minor  employee — Duty  to  instruct — 
ContrilnUory  negligence, 

A  boy  sixteen  years  old  is  not  entitled  to  recover  damages  for  personal 
injuries  from  his  employer  because  of  the  failure  of  the  latter  to  instruct 
him  as  to  the  dangerous  character  of  a  machine,  where  the  evidence 
shows  that  the  boy  was  told  to  gather  up  and  carry  away  a  pile  of  waste 
lying  on  the  floor  at  the  side  of  a  carding  machine  with  which  the  boy 
was  perfectly  familiar,  and  that  in  doing  so  he  was  injured  by  coming 
in  contact  with  the  cogwheels  of  the  machine. 

Argued  Jan.  19,  1910.  Appeal,  No.  349,  Jan.  T.,  1909, 
by  plaintiflfs,  from  judgment  of  C.  P.  No.  2,  Phila.  Co., 
June  T.,  1904,  No.  4,161,  on  verdict  for  defendant  in 
case  of  James  H.  Long,  by  his  father  and  next  friend, 
Samuel  R.  Long,  and  the  said  Samuel  R.  Long,  in  his 
own  right,  v.  Folwell  Brothers  &  Company,  Incorporated. 
Before  Fell,  C.  J.,  Brown,  Mestrbzat,  Potter,  Elkin 
and  MoscHZiSKBR,  JJ.    AflBrmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Wiltbank,  J. 

At  the  trial  the  court  instructed  the  jury  to  return  a 
verdict  for  the  defendant. 

Verdict  and  judgment  for  defendant. 
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On  motion  for  a  new  trial  Wiltbank,  J.,  filed  the  fol- 
lowing opinion: 

In  McLean  v.  Schoenhut  Co.,  225  Pa.  100,  it  was  said 
that,  in  actions  of  tort,  the  burden  was  on  the  plaintiffs 
not  only  to  charge  the  particular  negligence  complained 
of,  but  to  prove  it  by  sufficient  testimony.  The  parties 
are  bound  by  the  pleadings  and  the  courts  cannot  disre- 
gard them.  It  wiU  not  do  to  allege  one  ground  on  which 
to  sustain  a  recovery  of  damages  for  failure  to  perform 
a  duty,  and  at  the  trial  prove  or  attempt  to  prove  fail- 
ure to  perform  a  different  kind  of  duty,  the  breach  of 
which  is  not  alleged.  We  need  not  cite  the  long  line  of 
authorities  on  the  principle  of  which  this  judgment  is  the 
last  exposition. 

The  pleadings  in  the  case  at  bar  disclose  substantially 
but  two  issues:  First,  Did  the  defendant  put  the  plaintiff 
at  the  time  he  was  in  his  minority  to  work  in  an  improper 
place  at  and  upon  machinery  which  was  defective  in 
structure  and  lacking  repair?  Second:  Did  the  defend- 
ant fail  duly  to  instruct  the  plaintiff  as  a  minor  in  respect 
of  the  operation  of  the  machinery  at  which  he  was  em- 
ployed? The  statement  of  claims  confines  the  investi- 
gation to  these  points,  and  technically  raises  only  the 
first.  It  recites  that  on  or  about  September  18,  1903, 
James  H.  Long,  the  minor  son  of  Samuel  R.  Long,  both 
of  whom  appeared  as  plaintiffs,  was  in  the  employ  of  the 
defendant  in  the  conduct  of  its  business  in  this  city,  and 
that  it  being  the  defendants'  duty  to  furnish  and  pro- 
vide for  his  use  reasonably  safe  and  proper  machinery, 
tools  and  appliances  in  a  proper  place,  and  to  keep  and 
maintain  the  same  in  good  condition;  and  further  it  being 
also  its  duty  to  fully  instruct  and  properly  guard  and 
protect  him  from  any  and  all  great  hazards,  risks,  etc., 
arising  upon  the  dangerous,  improperly  placed  and  in- 
sufficient machinery,  tools  and  appliances,  the  defendant 
wholly  failed  in  these  particulars  and  did  not  furnish 
and  provide  reasonably  safe,  proper  and  sufficient  ma- 
chinery, tools  and  appliances  and  did  not  properly  and 
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fully  instruct  him  as  to  the  use  of  the  same  and  the  dan- 
gers, hazards,  risks  and  perils  thereof,  but  on  the  con- 
trary furnished  and  provided  him  with  dangerous,  etc., 
machinery,  etc.,  in  an  improper  place  and  subjected  and 
exposed  him  to  divers  great  hazards,  etc.,  so  that  on  the 
date  mentioned  the  plaintiflf  was  put  to  work  at  a  certain 
machine  known  as  a  carding  machine,  which  was  defect- 
ive, insufficient  and  dangerous,  and  not  properly  placed, 
and  while  the  plaintiflf  was  at  work  about  said  carding 
machine,  his  left  hand  was  caught  in  said  machine  and 
the  hand  and  fingers  thereof  were  mashed  and  crushed 
so  that  some  of  his  fingers  were  thereafter  amputated, 
and  he  was  cut,  bruised,  etc.,  and  permanently  injured, 
etc.  The  gravamen  of  the  oflfense  charged,  it  will  be  ob- 
served, was  the  providing  of  machinery  defective,  dan- 
gerous and  improperly  placed.  Although  the  duty  to 
duly  instruct  the  plaintiflf  as  a  minor  is  declared  upon, 
yet  no  violation  of  this  duty  is  set  up  as  leading  to  the 
accident.  In  fact,  the  proofs  showed  nothing  as  to  a 
failure  to  instruct  the  employee.  Moreover,  he  was  rep- 
resented to  have  been  at  the  time  of  the  accident  over 
the  age  of  sixteen  years.    This  point  we  advert  to  later. 

The  plaintiflf  was  employed  to  feed,  with  wool,  ap- 
pliances called  cards.  The  wool  before  use  was  placed 
about  ten  feet  back  of  the  machine  in  a  pile  on  the  floor 
against  the  wall  of  the  building.  It  was  the  plaintiff's 
duty  at  proper  intervals  of  time  to  txun'  from  his  posi- 
tion at  the  box  or  feeder  into  which  he  thrust  the  wool 
backward  to  the  pile  behind  him  and  pick  up  an  armful 
to  replenish  the  box.  He  testified  in  chief,  explicitly, 
that  he  was  not  to  do  anything  else  but  just  keep  the 
boxes  filled.  On  cross-examination  he  said  that  his  em- 
ployer in  engaging  him  explained  that  all  he  had  to  do 
was  to  keep  the  boxes  full.  He  worked  in  safety  for  two 
days  and  a  half  at  this  employment  before  the  occur- 
rence of  the  accident.  He  had  done  like  work  before 
in  another  establishment.  There  were  three  of  these 
machines  or  cards  which  he  was  to  feed  in  this  manner. 
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These  stood  in  a  row  at  right  angles  with  the  wall  I  have 
mentioned,  and  some  few  feet  apart  one  from  another. 
His  position  may  be  described  to  have  been  at  the  head 
or  mouth  of  the  carding  machine,  and  according  to  his 
orders,  as  he  said,  this  position  was  varied  only  by  his 
turning  to  the  pile  of  wool  on  the  floor  against  the  wall 
back  of  him.  By  his  story  one  Bradley,  his  boss,  just 
before  the  accident  told  him  to  gather  a  pile  of  waste  and 
take  it  to  the  waste  house.  This  direction,  he  said,  re- 
ferred to  a  collection  of  waste  on  the  floor  at  the  side  of 
the  machine  and  about  the  running  gear  which  was 
there.  Knowing  that  the  machinery  was  in  motion,  he 
started  to  gather  up  the  fly  referred  to  and  foimd  his 
hand  caught  in  the  gear.  The  alleged  order  of  Bradley 
was  given  before  six  o^clock, — what  the  plaintiff  called 
quitting  time, — or  shortly  before.  It  appeared  that  by 
the  action  of  the  carding  machine  the  wool  was  carried 
through  from  the  feeding  point  to  the  other  end,  and  as 
it  was  torn  or  carded  it  created  and  threw  off  a  fine  sub- 
stance which  was  not  of  sufficient  weight  to  pass  with  the 
main  fiber  which  was  carried  into  the  air  about  the  ma- 
chine and  thence  lodged  on  the  floor.  The  plaintiff  knew 
the  necessary  incident  of  the  process  and  described  it. 

The  object  of  carding  wool  is,  first  of  all,  to  open  up 
the  fleece  and  lay  the  fibers  as  near  side  by  side  as  possible. 
During  this  operation  the  dirt,  the  burrs,  the  seeds  and 
vegetable  matter  which  accumulate  on  sheep's  fleece  in 
grazing  are  in  a  large  measure  cast  down.  The  heavier 
portion  falls,  naturally,  to  the  ground.  Some  of  the 
lighter  portion  rises  and  comes  in  contact  with  moveable 
belts  on  the  machine,  and  with  driving  pulleys.  This  is 
carried  off  in  the  atmosphere,  the  air  ciurent  causing  it 
to  spread  and  float.    It  is  called  "  fly." 

This,  we  think,  disposes  of  the  question  of  instructions 
to  the  plaintiff.  He  needed  none  at  the  time  of  the  acci- 
dent in  view  of  his  admitted  experience  and  observation, — 
and  in  the  light  of  the  expressed  terms  of  his  employment. 

We  have,  then,  to  consider  the  contention  that  there 
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was  negligence  in  the  defendant  in  respect  of  the  situa- 
tion and  character  of  that  part  of  its  plant  about  which 
the  plaintiff  worked.  On  this  head  we  concur  in  the 
views  of  the  trial  judge,  expressed  in  his  charge  to  the 
jury  when  directing  a  verdict  for  the  defendant.  The 
machinery  in  its  equipment  was  not  wanting  in  the 
guards  that  were  necessary  under  the  circimistances, 
and  was  shown  to  have  been  of  the  character  and  con- 
dition usual  in  such  industrial  establishments.  Were 
there  evidence  requiring  a  submission  to  the  jury  of 
the  issue  of  negligence,  it  would  have  been  necessary  to 
consider  the  question  of  contributory  negligence  in  the 
plaintiff,  and  whether  it  must  be  ruled  that  he  had  suf- 
fered injury  because  he  had  knowingly  taken  a  risk. 

The  defendant  offered  a  certificate  made  imder  the 
Act  of  assembly  of  April  29,  1897,  P.  L.  30,  which  had 
been  signed  and  sworn  to  by  the  boy's  mother  on  June  6, 
1901,  reciting  that  he  was  then  fourteen  years,  two  months 
and  nineteen  days  of  age,  and  had  been  bom  on  March  17, 
1887.  The  accident,  as  already  stated,  occurred  on 
September  18,  1903,  and  the  plaintiff  was  then  sixteen 
years  and  six  months  old.  It  was  contended  for  him 
that  the  certificate  thus  produced  was  untrue  in  fact  and 
ineffective  to  bind  him  as  he  was  one  year  younger.  If 
this  contention  was  not  sustained  (and  the  trial  judge 
was  of  the  opinion  that  it  failed),  the  plaintiff  was  not 
exempt  from  the  charge  of  conduct  on  his  own  part, 
which  according  to  his  showing,  precluded  a  recovery. 

We  have  been  moved  on  two  trials  to  pass  upon  the 
circumstances  of  the  production  and  the  legal  effect  of 
this  certificate.  Under  the  statute  of  April  29,  1897, 
P.  L.  30  (and  we  are  not  at  liberty  to  refer  to  the  statute 
of  May  2,  1905,  P.  L.  352,  because  it  is  not  retroactive), 
the  certificate  produced,  assmning  it  to  have  been  valid, 
was  provided  for  and  designed  to  operate  as  prima  facie 
evidence  of  the  age  of  a  minor  seeking  employment, 
either  himself  or  by  his  parents,  one  or  more  of  them,  or 
his  guardian.     In  this  instance  the  plaintiff  presented 
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the  certificate  to  former  employers  of  the  minor.  It 
may  be  said  that  personally  the  father  did  not  produce, 
and  that  personally  the  son  did  not  produce  it,  but  not 
the  less  actually  and  with  the  assent  of  all  concerned 
the  mother  did  produce  it  duly  verified  by  affidavit,  and 
thus  in  contemplation  of  the  statute  the  certificate  com- 
prised a  publication  of  the  date  of  the  birth  of  the  boy. 
It  later  came  into  possession  of  the  defendant  at  the  time 
of  the  employment  out  of  which  there  arose  the  accident 
imder  consideration.  The  defendant  was  obliged  imder 
the  law  to  make  reasonable  inquiry  of  the  age  of  a  person 
admittedly  imder  twenty-one  who  was  contemplated  for 
employment;  and  there  appears  to  have  been  a  compliance 
on  its  part  with  this  provision  of  the  law  in  accepting 
the  certificate  on  the  days  of  its  hiring  of  the  workman. 
It  was  not  denied  that  the  certificate  was  produced  to 
the  employer  on  that  occasion,  and  it  matters  not  whether 
this  was. by  the  son  himself,  or  by  his  father,  or  by  some- 
one else,  it  being  out  of  the  question,  however,  that  it 
could  have  been  produced  by  the  mother  because  it  was 
shown  that  she  had  previously  departed  this  life.  The 
effect  and  validity  of  the  certificate  had  been  inaugurated 
and  created  at  the  time  it  was  sworn  to,  which  was  on 
the  earUer  occasion,  and  the  defendant  was  authorized 
to  r^ard  it  as  already  published,  and  as  so  published  as 
to  justify  it  in  availing  itself  of  its  averments.  It  was 
admittedly  issued  by  one  parent,  admittedly  signed; 
it  stated  the  age  and  the  date  of  the  birth,  and  it  was 
verified  before  a  notary. 

It  was  to  indicate  from  a  source  accredited  by  statute 
that  the  plaintiff  was  within  the  class  of  minors  over 
sixteen  years  of  age.  The  question  then  was  whether, 
having  prima  facie  evidence  of  the  birth  of  the  boy  from 
which  his  age  was  readily  calculable,  the  defendant 
should  have  inquired  further. 

When  we  come  to  consider  this  we  find  that  there  was 
no  power  in  the  boy  to  qualify  or  in  any  way  discredit 
the  certificate  as  it  stood.    Under  the  statute  it  was  to 
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be  made  by  the  parent  or  guardian,  and  the  employer 
had  therefore  the  right  at  law  to  regard  the  parent  or  the 
guardian  as  the  authority  in  the  premises.  The  minor 
was  not  constituted  a  party  to  state  his  age,  and  he  was 
bound  by  the  certificate  given  by  his  parents.  For  many 
reasons  this  must  be  a  correct  view  of  the  case.  In  the 
first  place,  a  minor  can  never  tell  when  he  was  bom  save 
upon  evidence  of  which  the  best  rests  with  his  pai'ents. 
But  independently  of  this  view  it  is  obviously  the  mean- 
ing of  the  statute  that  the  minor  should  have  no  voice 
in  the  premises.  It  was  not  the  duty  of  the  defendant 
employer  to  turn  to  him  for  information  imder  the  cir- 
cumstances when  it  had  that  which  may  be  regarded  as 
close  to,  if  not  quite,  the  best  evidence  of  the  date  of  his 
birth.  Indeed,  it  would  be  difficult  to  show  any  better 
evidence  than  the  affidavit  of  the  mother.  When  this 
was  made  there  had  been,  and  when  it  was  produced 
at  the  trial  there  was,  no  dissent  on  the  part  of  the  father. 
The  statute  does  not  recognize  priority  in  authority  of 
the  father  in  the  domestic  estabUshment,  but  says  merely, 
the  parent,  and  it  may  be  assumed,  therefore,  under  the 
common  law  that  if  the  father  did  not  sign  the  certificate 
and  the  mother  did,  the  mother  did  it,  in  the  l^al  ac- 
ceptance of  the  term,  imder  the  instructions  of  her  hus- 
band. These  circmnstances,  therefore,  compel  the  con- 
clusion that  the  defendant  acquired  (and  it  was  on  the 
motion  of  the  boy  seeking  employment  or  those  repre- 
senting him)  information  which  was  reasonably  ade- 
quate that  the  boy  was  over  sixteen  years  of  age. 

Concluding  thus,  we  may  glance  at  the  question 
whether  or  not  there  was  an  order  to  the  plaintiff  to 
clean  machinery  while  in  motion.  The  statement  did 
not  charge  it.  The  evidence  did  not  disclose  it.  It  was 
at  no  time  his  duty  to  clean  machinery,  and  he  did  not 
do  it.  Nor  was  he  at  any  time  ordered  to  do  it,  accord- 
ing to  his  story,  whether  in  motion  or  at  rest.  If  Brad- 
ley, the  boss,  directed  him  to  gather  up  fly  from  the  floor, 
the  order  did  not  involve  his  touching  the  plant  when 


Digitized  by 


Google 


LONG,  Appellant,  v.  FOLWELL  BROS.  &  CO.      321 
1910.]  Opinion  of  Court  below — ^Arguments. 

in  action,  much  less  his  cleaning  it,  and  taking  the  risk 
of  performing  service  alike  beyond  the  scope  of  his  em- 
ployment and  unusual  in  the  particular  that  it  was  con- 
trary to  the  practice  of  the  establishment.  By  the  plain- 
tiff's statement  of  that  practice  the  machinery  was 
stopped  at  regular  intervals — ^always  twice  each  day — in 
order  that  it  might  be  brushed  off.  And  employees  other 
than  he  did  the  work.  When  one  machine  was  thus 
stopped  he  was  engaged  ^'filling  the  others  up."  The 
fact  as  presented  by  him  in  his  testimony  was,  that  it 
was  the  command  of  Bradley  that  he  move  fly  from  the 
passage  on  the  floor  between  the  machines  described, — 
not  that  he  work  upon  the  plant  itself.  We  have,  there- 
fore, a  case  xmder  the  proofs  of  the  plaintiff's  being  put 
to  work  at  a  feeder  and  according  to  his  own  contention 
being  required  to  do  nothing  else.  The  master,  Bradley, 
testified  that  he  had  ordered  him  not  to  touch  the  ma- 
chinery when  nmning;  and  when  called  in  rebuttal  the 
plaint^  did  not  deny  this. 

The  conclusions  are  necessary,  that  the  defendant  did 
not  put  the  plaintiff  to  work  at  machinery  which  was 
defective  in  struct\u*e  and  lacking  repair,  nor  did  it  fail 
in  its  duty  to  him  as  a  minor  in  respect  of  the  operation 
of  such  machinery  as  he  was  employed  upon. 

The  rule  for  a  new  trial  is  discharged. 

Error  assigned  was  in  directing  a  verdict  for  the  de- 
fendant. 

John  M.  Doyle,  with  him  Eugene  Raymond,  for  ap- 
pellants.— Proper  instructions  were  not  given:  Dough- 
erty V.  Dobson,  214  Pa.  252;  Creachen  v.  Bromley  Bros. 
Carpet  Co.,  209  Pa.  6;  Manola  v.  Stamping  Co.,  223  Pa. 
116;  Bxmis  v.  Coal  Co.,  223  Pa.  473;  Dynes  v.  Bromley, 
208  Pa.  633;  Doyle  v.  Waste  Co.,  204  Pa.  618;  ^mters  v. 
Boll,  204  Pa.  41;  Beil  v.  Cement  Co.,  218  Pa.  472;  Smith 
v.  Tube  Co.,  183  Pa.  485;  Sweigert  v.  Klingensmith,  210 
Pa.  565;  Sturtz  v.  Delaware,  etc.,  R.  R.  Co.,  225  Pa.  249; 
Vol.  ccxxviii— 21 
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Thomas  v.  R.  R.  Co.,  194  Pa.  511;  Coates  v.  Chapman, 
195  Pa.  109;  Valentine  v.  Colburn  Co.,  10  Pa.  Superior 
Ct.  453;  Cameron  v.  Traction  Co.,  216  Pa.  191. 

F.  B.  Bracken^  of  Loughlin  &  Bracken^  for  appellee* — 
This  court  has  held  in  numerous  cases  that  an  employee 
must  be  presumed  to  know  and  appreciate  the  obvious, 
and  that  no  instructions  to  avoid  open  and  apparent 
dangers  are  necessary:  Vant  v.  Roelofs,  217  Pa.  535; 
Fick  V.  Jackson,  3  Pa.  Superior  Ct.  378;  Hemscher  v. 
Dobson,  220  Pa.  222;  O'Keefe  v.  Thorn,  24  W.  N.  C.  379. 

This  rule  has  been  applied  to  cases  where  the  minors 
injured  were  about  the  age  or  younger  than  the  plain- 
tiff, the  court  acting  upon  the  presumption  that  a  minor 
over  foiu^;een  years  of  age  is  capable  of  observing  and 
protecting  himself  from  an  obvious  danger:  Eisenberg  v. 
Fraim,  215  Pa.  570;  O'Keefe  v.  Thorn,  24  W.  N.  C.  379; 
Nagle  V.  Allegheny  Vail.  R.  R.  Co.,  88  Pa.  35;  Hunt  v. 
Graham,  15  Pa.  Superior  Ct.  42;  McLean  v.  Schoenhut, 
225  Pa.  100. 

Opinion  by  Mr.  Justice  Elkin,  May  24,  1910: 
At  the  trial  binding  instructions  were  given  for  de- 
fendant company  and  on  the  motion  for  a  new  trial  the 
court  in  banc  sustained  the  verdict  thus  directed.  The 
case  was  carefully  and  exhaustively  considered  by  the 
learned  court  below  and  upon  review  here  the  same  con- 
clusion has  been  reached.  The  negligence  charged  was 
failure  to  provide  a  safe  place  to  work  and  reasonably 
safe  machinery  with  which  to  work;  and  failure  to  prop- 
erly instruct  the  employee  who  was  a  minor.  The  place 
could  only  be  regarded  as  unsafe  in  the  sense  that  every 
manufacturing  estabUshment  using  machinery  more  or 
less  dangerous  might  be  considered  unsafe,  but  this  the 
law  does  not  recognize  as  sufficient  to  sustain  a  recovery 
on  the  ground  of  negligence.  The  machinery,  tools  and 
appliances  were  of  the  kind  and  character  ordinarily 
used  in  such  manufacturing  establishments  and  there- 
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fore  the  negligence  charged  in  this  respect  was  not  sus- 
tained by  the  evidence.  The  learned  counsel  for  ap- 
pellant in  his  printed  argument  states  that  this  position 
is  not  pressed  and  is  unimportant  because  the  negligence 
reUed  on  is  not  that  the  machinery  was  defective  or  im- 
safe  but  that  it  was  made  dangerous  by  the  manner  of 
its  use.  This  clearly  eliminates  two  elements  of  negU- 
gence  charged,  namely,  xmsafe  place  and  unsafe  machin- 
ery. We  agree  with  the  learned  court  below  that  the 
evidence  is  insufficient  to  sustain  a  recovery  on  these 
groimds.  The  only  remaining  charge  of  negUgence  to 
be  considered  is  whether  the  appellee  company  failed  to 
properly  instruct  the  minor  employee  in  the  use  of  the 
machine  and  as  to  the  dangers,  risks  and  hazards  of  his 
employment.  The  machine  was  not  compUcated  and 
the  use  of  it  not  dangerous.  The  duties  of  the  boy  were 
simple  and  did  not  require  expert  instructions.  He  was 
instructed  to  gather  up  the  wool,  put  it  in  the  machine 
and  keep  the  boxes  full.  He  testified  that  all  he  had  to 
do  was  to  get  the  wool  from  a  pOe  on  the  floor  back  of 
him,  carry  it  to  the  feed  boxes  of  the  machines  and  put 
it  in.  He  was  entirely  familiar  with  this  kind  of  employ- 
ment because  of  his  experience  in  another  factory,  and 
there  is  nothing  in  the  case  to  indicate  that  it  was  the 
duty  of  the  employer  to  give  him  more  instructions  than 
were  given.  His  duties  were  of  the  simplest  character, 
and  in  the  performance  of  them  he  was  not  required  to 
handle  dangerous  machinery,  or  to  do  any  act  or  thing 
involving  hazard  and  risk.  The  learned  court  was 
clearly  right  in  holding  that  the  proofs  did  not  show 
failure  to  properly  instruct.  But  it  is  argued,  and  this  is 
the  whole  case  of  appellant,  that  the  boy  having  been 
ordered  by  his  foreman  to  gather  up  some  waste  at  the 
side  of  the  machine  and  carry  it  away,  should  have  been 
instructed  of  the  dangers  and  risks  of  so  doing  because 
of  the  exposed  cogwheels  in  which  his  hand  was  caught. 
It  is  doubtful  whether  any  such  negligence  was  charged 
in  the  statement  of  claim,  but  waiving  this  point,  we  see 
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nothing  in  the  case  to  require  the  employer  to  give 
special  instructions  in  the  performance  of  a  duty  so 
plain  and  simple.  The  waste,  called  fly,  lay  on  the  floor 
at  the  side  of  the  carding  machine  in  full  view  of  the  boy 
who  was  told  to  gather  it  up  and  carry  it  away.  No  in- 
structions were  required  to  enable  the  boy  to  do  this 
work.  A  boy  sixteen  years  old  need  not  be  told  how  to 
gather  up  a  pile  of  waste  and  carry  it  away.  If  his  com- 
mon sense  and  experience  could  not  be  relied  on  instruc- 
tions would  have  been  without  avail.  But,  say  i^pd- 
lants,  the  boy  should  have  been  notified  of  the  danger 
of  coming  in  contact  with  the  cogwheels  of  the  machine. 
This  was  an  open  and  obvious  danger.  The  cogwheels 
were  a  part  of  the  machine  at  which  the  boy  was  work- 
ing and  he  either  knew  or  should  have  known  that  they 
were  there.  The  experience  and  intelligence  of  the  boy 
as  shown  by  the  testimony  make  it  difficult  to  beheve 
that  he  could  have  been  ignorant  of  this  fact.  However, 
whether  he  knew  this  fact  or  not,  there  was  nothing  in 
the  circumstances  of  this  case  that  made  it  the  duty  of 
the  employer  to  give  such  notice,  and  it  follows  that 
damages  cannot  be  recovered  on  the  groimd  of  failing 
to  perform  a  duty  not  required.  This  eliminates  from 
consideration  questions  as  to  assumption  of  risk,  con- 
tributory negligence  and  other  matters,  some  of  them 
interesting  and  in  a  proper  case  important,  but  in  our 
view  not  necessary  to  a  determination  of  this  contro- 
versy. The  boy  was  lawfully  employed  to  do  a  certain 
kind  of  work,  not  within  the  prohibition  of  the  statute 
as  to  age,  or  as  to  the  performance  of  dangerous  duties 
such  as  oiling  machinery  in  motion,  or  any  other  like 
duty  involving  risk  and  therefore  there  was  no  violation 
of  a  statutory  requirement  in  his  employment.  Under 
these  circumstances  the  rule  of  the  cases  relied  on  by 
the  learned  counsel  for  appellants  on  this  branch  of  the 
case  has  no  appUcation;  especially  is  this  true  when  no 
such  negligence  was  charged  in  the  stat^nent  of  claim. 
Judgment  aflSrmed. 
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Philadelphia,  Appellant,  v.  Philadelphia  Rapid 
Transit  Company. 

Street  rcdlways — RaleB  of  fare — Contract  with  municipalitif — Free 
trarufers — Change  of  rate — Strip  tickets, 

1.  Where  a  contract  between  a  city  and  a  street  railway  company 
provided  "that  the  present  rates  of  fare  may  be  changed  from  time  to 
time,  but  only  with  the  consent  of  both  parties  hereto/'  and  it  appears 
that  at  the  date  of  the  contract  the  company  charged  five  cents  for  a 
continuous  ride,  sold  tickets  in  strips  at  the  rate  of  six  for  twenty-five 
cents,  and  gave  free  transfers  at  certain  intersections  issued  both  on 
cash  fares  and  tickets,  the  company  does  not  violate  the  terms  of  the 
contract  by  discontinuing  the  sale  of  the  strip  tickets  without  the  con- 
sent of  the  city. 

2.  In  ordinary  signification  a  rate  of  fare  is  the  unit  or  basic  price 
upon  which  the  total  charge  is  based.  In  the  carrying  of  passengers 
by  street  railway  companies  the  rate  is  fixed  at  a  flat  price  per  ride, 
without  reference  to  the  distance  traveled,  and  this  basic  price  for  a 
sin^e  ride  in  the  ordinary  and  legal  signification  of  the  term  is  the  rate 
of  fare.  A  total  charge  of  twenty-five  cents  for  six  rides  is  not  a  rate 
of  fare  either  in  the  etymological*  or  legal  sense. 

Mestrbzat,  J.,  dissents. 

Argued  Jan.  21,  1910.  Appeal,  No.  365,  Jan.  T.,  1909, 
by  plaintiff,  from  decree  of  C.  P.  No.  2,  Phila.  Co., 
June  T.,  1909,  No.  1,581,  dismissing  bill  in  equity  in  case 
of  City  of  Philadelphia  v.  Philadelphia  Rapid  Transit 
Company.  Before  Fell,  C.  J.,  Brown,  Mestrezat, 
PoTTEE,  Elkin,  Stewart  and  Moschzi^ker,  JJ.  Af- 
firmed. 

Bill  in  equity  for  the  specific  performance  of  a  contract 
and  for  an  injimction.  Before  Sulzberger,  P.  J.,  Wilt- 
bank  and  Barratt,  JJ. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 
and  by  the  report  of  Philadelphia  v.  Philadelphia  Rapid 
Transit  Company,  224  Pa.  544.  The  court  dismissed 
the  bill,  Sulzberger,  P.  J.,  writing  the  opinion  of  the 
coiirt  and  Wiltbank,  J.,  filing  a  dissenting  opinion. 
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Error  assigned  was  the  decree  of  the  court. 

J.  Howard  Gendelly  city  solicitor,  for  appellant. — The 
words  "rates  of  fare''  must  be  construed  in  accordance 
with  the  intent  of  the  parties,  and  this  intent,  we  sub- 
mit, is  clear:  People's  Natural  Gas  Co.  v.  Braddock  Wire 
Co.,  155  Pa.  22;  Gass's  App.,  73  Pa.  39;  Gillespie  v. 
Iseman,  210  Pa.  1 ;  District  of  Columbia  v.  Gallaher,  124 
U.  S.  505  (8  Sup.  Ct.  Repr.  585);  Virginia  Pass.  &  Power 
Co.  V.  Com.,  103  Va.  644  (49  S.  E.  Repr.  995);  Martins- 
burg  Bank  v.  Telephone  &  Supply  Co.,  150  Pa.  36; 
Chase  v.  R.  R.  Co.,  26  N.  Y.  523;  United  States  v.  Ry. 
Co.,  148  Fed.  Repr.  646. 

The  case  of  Adams  v.  Union  R.  R.  Co.,  21  R.  I.  134, 
comes  the  nearer  to  our  own  in  various  respects  than  any 
other  that  has  been  found. 

Ellis  Ames  Ballard  and  John  G.  Johnson,  with  them 
James  Gay  Gordon,  for  appellee. — ^What  was  said  by  this 
court  with  respect  to  package  tickets  in  disposing  of  the 
former  controversy  was  the  very  basis  and  foundation 
of  the  decision. 

The  reasoning  of  the  court  upon  which  it  based  its 
conclusion  that  no  change  in  faiie  had  been  intended  by 
the  company  in  placing  package  tickets  on  sale,  has  not 
only  not  been  disproved  but  has  been  confirmed  by  the 
evidence  offered  by  the  complainant. 

The  evidence  offered  establishes  conclusively  that  the 
contract  immediately  prior  to  and  at  the  time  of  its  adop- 
tion, was  imderstood  by  its  adversaries,  as  well  as  those  who 
favored  it,  as  estabUshing  a  five  cent  fare  and  none  other. 

The  eighth  section  dealt  only  with  the  legal  fare  which 
had  been  previously  established  by  ordinance  of  councils, 
and  not  with  mere  details  of  management  which  might 
in  individual  cases  have  enabled  a  passenger  to  travel 
over  certain  routes  for  less  than  the  established  fare. 

Opinion  by  Mr.  Justice  Elkin,  May  24,  1910: 

The  questions  raised  by  this  appeal  were  considered 
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and  determined  by  this  court  in  another  proceeding  be- 
tween the  same  parties  about  one  year  ago:  Philadelphia 
V.  PhUa.  Rapid  Transit  Co.,  224  Pa.  544.  When  the 
opinion  in  that  case  was  handed  down  no  dissent  was 
noted  and  the  views  therein  expressed  represent  the 
condxifiions  of  the  court.  That  case  rules  the  one  at 
bar.  The  court  was  then  asked  to  construe  and  did  con- 
strue the  same  contract,  the  same  section  of  the  contract, 
the  same  proviso,  and  the  same  particular  words  in  the 
proviso,  in  a  similar  proceeding  between  the  same  parties, 
involving  the  rights  of  the  same  contracting  parties.  The 
question  then  raised  and  the  issue  now  presented  depend 
upon  the  same  words  in  the  contract.  The  findings  of  fact 
in  the  present  proceeding  do  not  differentiate  the  case  at 
bar  in  principle  from  the  one  then  decided.  The  question 
involved  in  both  cases  depends  upon  the  construction 
of  the  words  ''rates  of  fare"  used  in  the  contract,  and 
this  question  was  exhaustively  considered  by  our  Brother 
Stewart,  who  delivered  the  opinion  of  the  court  in  the 
former  case.  The  court  is  now  of  opinion  that  the  de- 
cision in  that  case  is  conclusive  of  the  questions  raised  by 
this  appeal.  It  is  argued  that  the  question  then  pre- 
sented for  determination  was  the  right  of  the  rapid 
transit  company  to  aboUsh  transfers,  and  the  discussion 
of  other  matters  relating  to  the  proper  construction  of 
the  words  "rates  of  fare"  should  be  treated  as  dicta  not 
binding  upon  the  courts  or  the  parties.  It  may  be  that 
the  exact  question  then  raised  might  have  been  put  upon 
narrower  grounds  so  as  to  leave  for  future  determination 
the  broader  questions  necessarily  involved,  but  the  court 
in  reaching  its  conclusion  deemed  it  necessary  to  con- 
sider broadly  the  effect  of  the  particular  words  of  the 
proviso  upon  which  the  contentions  were  then  and  are 
now  based  in  order  to  properly  determine  the  issue  then 
pending.  Both  cases  depend  upon  the  proper  construc- 
tion of  the  words  "rates  of  fare"  used  in  the  contract. 
The  contracting  parties  failed  to  define  in  their  written 
agreement  the  meaning  of  these  words,  and  the  courts 
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are  not  at  liberty  to  arbitrarily  make  a  new  contract  for 
them  or  by  construction  to  adopt  a  meaning  not  imported 
by  the  language  used.  In  ordinary  signification  a  rate 
of  fare  is  the  unit  or  basic  price  upon  which  the  total 
charge  is  based.  In  the  transportation  of  passengers  by 
railroads  the  rate  is  fixed  at  so  much  per  mile  and  the 
total  charge  depends  upon  the  number  of  miles  traveled, 
while  in  the  transportation  of  freight  the  rate  is  usually 
fixed  at  so  much  per  100  pounds  and  the  total  charge 
is  calculated  upon  this  basis.  In  such  cases  no  one  would 
seriously  contend  that  the  rate  of  fare  or  the  freight 
rate  was  the  total  charge  determined  upon  the  basis  of 
the  miles  traveled  or  the  number  of  pounds  carried.  In 
the  carrying  of  passengers  by  street  railway  companies 
the  rate  is  fixed  at  a  flat  price  per  ride,  without  reference 
to  the  distance  traveled,  and  this  basic  price  for  a  single 
ride  in  the  ordinary  and  legal  signification  of  the  term  is 
the  rate  of  fare.  A  total  charge  of  twenty-five  cents  for 
six  rides  is  not  a  rate  of  fare  either  in  the  etymological  or 
legal  sense.  No  useful  purpose  wiU  be  served  by  ampli- 
fying the  discussion  at  this  time  because  the  question 
was  fully  considered  and  disposed  of  by  this  court  in  the 
case  referred  to  and  the  conclusion  then  reached  will  not 
be  disturbed. 
Decree  aflSrmed  at  cost  of  appellant. 

Mestrezat,  J.,  dissenting: 

This  case,  I  submit,  is  not  ruled  by  the  recent  decision 
m  Philadelphia  v.  Phila.  Rapid  Transit  Co.,  224  Pa.  544. 
The  question  in  the  present  case  was  not  raised  by  the 
pleadings  and  hence  could  not  have  been  adjudicated  in 
the  former  case.  This  is  distinctly  shown  by  the  opin- 
ion of  this  court  in  which  it  is  said  (p.  551):  "The  bill 
complains  that  this  action  of  the  company  (discontinuing 
transfers  on  strip  tickets)  is  a  change  in  its  established 
rates  of  fare  in  force  when  the  contract  was  entered  into, 
inasmuch  as  it  requires  now  a  cash  payment  of  five  cents 
to  secure  the  same  transfer  ride  which  before  could  be 
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had  on  a  ticket  costing  but  four  and  one-sixth  cents;  and 
since  the  change  was  made  without  the  consent  of  the 
city,  an  injunction  was  asked  for  to  restrain  the  com- 
pany from  discriminating  in  the  way  indicated.  The 
question  thus  presented  is  a  very  narrow  one."  The 
right  of  the  transit  company  to  discontinue  transfers  on 
strip  or  six-for-a-quarter  tickets  without  the  consent  of 
the  city  was,  therefore,  as  declared  by  this  court,  the 
only  question  presented  and  adjudicated  in  the  former 
case,  and  what  was  said  in  the  opinion  as  to  the  right  of 
the  company  to  discontinue  the  strip  ticket  itself,  the 
issue  in  the  present  case,  was  obviously  purely  dicta,  and 
does  not  now  control  this  court  in  disposing  of  that  issue. 
In  other  words,  in  the  former  case,  the  question  was 
whether  the  deprivation  of  the  right  to  a  transfer  on  a 
strip  ticket  was  a  change  in  the  "rates  of  fare,"  while  the 
question  here  is  whether  the  withdrawal  of  the  strip 
ticket  and  thereby  compelling  the  passenger  to  pay  five 
cents  instead  of  four  and  one-sixth  cents  for  his  ticket  is 
a  change  in  the  ''rates  of  fare,"  within  the  intendment  of 
the  contract  between  the  parties.  The  case  is,  therefore, 
not  complicated  by  a  prior  ruling  of  this  court  on  the 
issue  now  presented  for  determination  and  should  be 
disposed  of  on  its  merits  in  view  of  the  fact  that  the  de- 
cision of  the  majority  of  the  court  affects  1,500,000 
people  of  the  city  of  Philadelphia  and  compels  them 
to  pay  to  a  public  service  corporation  more  than 
$2,000,000,  annually  in  violation,  it  is  alleged,  of  the  ex- 
press stipulations  of  the  corporation's  contract  which 
was  executed  by  the  city  for  the  very  purpose  of  pro- 
tecting its  citizens  against  extortionate  demands  of  the 
company.  With  deference  to  my  colleagues,  I  submit 
that  the  construction  placed  by  them  on  the  contract 
between  the  city  and  the  transit  company  is  not  sup- 
ported by  reason  or  precedent,  and,  as  shown  by  this 
record  and  not  by  the  record  in  the  former  case,  is  in 
direct  contradiction  to  the  company's  own  interpreta- 
tion of  the  contract  in  its  address  to  the  public  on  dis- 
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continuing  the  strip  ticket,  published  in  the  press  of  the 
city  within  a  week  after  the  f onner  decision  of  this  court, 
wherein  the  company  designates  the  withdrawal  of  the 
tickets  as  ''a  change  in  the  schedule  of  charges,"  "the 
change  in  the  transportation  charges,"  ''an  increase  of 
the  rate  per  passenger,"  and  "some  changes  in  fares." 

A  statement  of  the  material  facts  will  aid  in  an  intelli- 
gent consideration  and  correct  conclxision  of  the  contro- 
versy. 

The  city  of  Philadelphia  and  the  rapid  transit  company 
entered  into  a  contract  on  July  1,  1907,  by  which  the 
latter  and  its  underlying  companies  were  relieved  of 
many  burdensome  duties  and  obligations  and  acquired 
many  valuable  rights.  The  advantages  derived  by  the 
parties  under  this  contract  were  reciprocal.  The  eighth 
paragraph  of  the  agreement  contains,  inter  alia,  the  follow- 
ing: "Provided,  however,  that  the  present  rates  of  fare 
may  be  changed  from  time  to  time,  but  only  with  the  con- 
sent of  both  parties  hereto."  At  the  date  of  the  contract, 
and  inmiediately  prior  thereto,  the  defendant  company  had 
three  prices  for  its  service:  (1)  Five  cents  paid  to  the  con- 
ductor in  cash  for  a  single  ride,  or  a  single  ride  and  an 
additional  ride  on  certain  of  the  company's  intersecting 
lines;  (2)  eight  cents  for  which  the  passenger  received 
an  exchange  ticket  which  entitled  him  to  a  single  ride 
and  an  additional  ride  on  a  larger  number  of  intersecting 
lines  than  on  a  transfer  ticket;  (3)  twenty-five  cents  for 
which  the  passenger  received  six  tickets  printed  on  a 
slip  of  pasteboard,  each  ticket  bearing  on  its  face  in  bold 
type  the  words:  '*  One  Fare,"  and,  as  held  by  this  court, 
entitled  the  passenger  to  the  same  service  as  a  five  cent 
cash  fare. 

On  May  3,  1909,  the  transit  company,  by  a  resolution 
of  its  board  of  directors  and  without  the  consent  of  the 
city,  withdrew  the  strip  tickets  from  sale  on  and  after 
the  following  day.  The  city  thereupon  filed  this  bill, 
praying  that  the  strip  tickets  be  decreed  "fares"  within 
the  meaning  of  the  contract  of  July  1,  1907,  and  that  the 
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company  be  required  to  issue  such  tickets  in  like  manner 
as  was  done  at  the  date  of  the  contract. 

The  answer  filed  by  the  transit  company  avers  that 
the  company's  rate  of  fare  is  and  has  been  five  cents, 
denies  that  the  discontinuance  of  the  strip  tickets  is  "a 
substantial  increase  of  fare  or  change  of  fare,"  and 
further  says:  ''We  deny  that  at  the  time  the  said  contract 
was  made  there  were  three  rates  of  fare;  we  admit,  how- 
ever, that  in  addition  to  charging  a  cash  fare  of  five  cents 
for  each  separate  ride  this  company  did,  at  the  time  the 
said  contract  was  entered  into,  sell  an  exchange  ticket 
for  eight  cents  which  was  good  for  an  additional  ride 
upon  an  intersecting  car  in  accordance  with  the  terms 
and  conditions  of  said  ticket,  and  that  the  company  also 
sold,  through  its  conductors,  six  tickets  for  twenty-five 
cents,  each  of  which  was  received  by  the  company  at  that 
time  for  one  ride." 

The  single  and  only  question  raised  in  the  court  be- 
low, and  for  adjudication  on  this  appeal,  is  whether  the 
charge  of  twenty-five  cents  for  six  tickets,  the  equivalent 
of  a  single  ticket  for  four  and  one-sixth  cents,  is  a  ''rate 
of  fare"  within  the  meaning  of  the  contract  of  July  1, 
1907.  Two  of  the  three  judges  who  heard  the  cause  be- 
low answered  the  question  in  the  negative,  the  other 
judge  sustained  the  plaintifif's  contention  that  the  charge 
was  within  the  contract  and,  therefore,  could  not  be 
changed  without  the  city's  consent.  Judge  Wiltbank's 
dissenting  opinion  amply  vindicates  his  conclusion. 

There  is  no  question  raised  on  the  record  as  to  the 
validity  of  the  contract  nor  is  it  claimed  that  the  par- 
ties are  not  bound  by  the  contract  according  to  its  legal 
import,  as  the  learned  president  of  the  court  below  seems 
to  think.  His  extended  argument  or  "collateral  ob- 
servations" to  show  that  "the  company  had  no  lawful 
right  to  abdicate  its  function  of  management,  and  the 
city  had  no  lawful  right  to  assume  it,"  and  that  there  was 
no  duty  resting  on  the  company  to  sell  tickets  are  ques- 
tions not  raised  by  the  pleadings  and  are  not  in  the  case; 
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nor  are  they  relied  on  as  a  defense  in  this  proceeding. 
Neither  party  is  denying  the  validity  of  the  agreement 
or  seeking  to  evade  its  operation;  nor  do  the  parties  de- 
sire to  avoid  the  single  and  simple  issue  raised  by  the 
pleadings. 

What  is  a  ''rate  of  fare"  in  the  legal  as  well  as  the  usual 
and  ordinary  meaning  of  the  expression  when  applied 
to  the  transportation  of  passengers  by  a  carrier?  The 
word  "  rate  "  has  a  primary  meaning  of  ratio  or  proportion 
to  some  standard,  but  is  also  defined  to  be  the  price  or 
amount  stated  or  fixed  on  anything:  23  Am.  &  Ency.  of 
Law  (2d  ed.),  888;  Barrett  v.  The  Wacousta,  2  Fed.  Cas. 
928;  Raun  v.  Reynolds,  11  Cal.  14;  Adams  v.  Union 
Raih-oad  Ck).,  21  R.  I.  134,  136.  "Regular  rates"  for 
telephone  service  are  the  rates  charged  in  the  neighbor- 
hood for  the  service:  Martinsburg  Bank  v.  Telephone  & 
Supply  Co.,  150  Pa.  36.  "Fare"  is  the  price  of  passage, 
or  the  sum  paid  or  to  be  paid  for  carrying  a  passenger: 
12  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  881.  And  in 
McNeil  Kpe  &  Foundry  Co.  v.  Rowland,  111  N.  C.  615, 
20  L.  R.  A.  743,  "fare"  is  defined  to  be  "a  rate  of  charge 
for  the  carriage  of  passengers."  "Rate,"  as  used  in  the 
interstate  commerce  law,  means  the  net  amount  the 
carrier  receives  from  the  shipper  and  retains:  United 
States  V.  Chicago  &  Alton  Ry.  Co.,  148  Fed.  Repr.  646. 
The  words  "rate"  and  "fare"  are  synonymous  when 
used  in  defining  the  price  for  transporting  passengers  by 
a  carrier.  In  all  the  cases,  they  are  used  interchangeably 
as  signifying  the  price  or  charge  for  transportation  (rf  a 
passenger.  In  Chase  v.  New  York  Central  Railroad 
Co.,  26  N.  Y.  523,  the  statute  under  consideration  pro- 
vided that  a  railroad  company  should  carry  way  pas- 
sengers "at  a  rate  not  exceeding  two  cents  per  mile," 
and  a  subsequent  statute  imposed  a  penalty  on  the  car- 
rier for  asking  and  receiving  "a  greater  rate  of  fare." 
The  court  in  holding  that  there  was  no  necessity  for  the 
use  of  the  words  "of  fare"  in  the  earher  statute  said 
(p.  525):  "Here,  the  word  'rate'  means  price,  amount; 
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and  the  adding  of  the  words  'of  fare'  after  the  word 
'rate'  would  have  produced  tautology,  and,  perhaps, 
ambiguity,  and  certainly  a  very  inaccurate  sentence,  as 
will  be  perceived  upon  considering  the  meaning  of  the 
word  'fare.'  It  is,  the  price  of  passage,  or  the  sum  paid 
or  to  be  paid  foi  carrying  the  passenger.  .  .  .  The  word 
itself  included  the  idea  of  being  carried  as  a  passenger." 
The  words  "rate  of  fare,"  therefore,  when  used  in  dealing 
with  the  question  of  transportation  by  a  carrier  mean,  un- 
der the  settled  definition  of  the  words  "rate"  and  "fare," 
the  price  or  charge  for  the  transportation  of  passengers. 

Accepting  such  as  the  proper  construction  of  the  words, 
what  were  the  "rates  of  fare"  charged  and  collected  by 
the  defendant  company  for  the  transportation  of  pas- 
sengers on  July  1,  1907,  the  date  of  the  contract  between 
the  company  and  the  city?  The  answer  to  this  question 
is  not  in  doubt  on  the  facts  disclosed  by  the  evidence, 
found  by  the  trial  court,  or  averred  in  the  defendant's 
answer.  The  cowrt  below  finds  that  at  the  date  of  the 
contract  "the  defendant  had  three  prices  for  its  service" 
in  transporting  passengers:  (a)  Five  cents;  (b)  eight 
cents,  and  (c)  twenty-five  cents  for  six  tickets  each  of 
which  entitled  the  holder  to  a  single  ride  or  two  rides  on 
a  tramrfer.  This  finding  is  not  excepted  to  and,  therefore, 
must  be  taken  as  true.  Was  not  each  of  these  "prices 
for  its  service"  a  "rate  of  fare,"  and  were  the  prices  not 
the  "present  rates  of  fare"  in  contemplation  of  the  par- 
ties when  they  executed  the  contract?  The  finding  of 
the  court  on  this  question  of  fact  having  been  accepted 
as  verity  by  both  parties,  these  were  the  only  "rates 
of  fare"  charged  and  collected  by  the  carrier  for  trans- 
porting passengers  on  July  1,  1907,  The  "rates  of  fare" 
mentioned  in  the  contract,  therefore,  under  the  finding 
of  the  trial  court,  included  six  tickets  for  twenty-five 
cents,  the  equivalent  of  a  rate  or  price  of  four  and  one- 
sixth  cents  for  a  ticket,  on  which  the  holder  was  entitled 
to  one  ride  and  a  transfer  privilege  over  certain  desig- 
nated routes. 
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A  like  conclusion  is  reached  in  considering  the  facts 
set  up  in  the  answer  filed  by  the  defendant  company. 
It  denies  that  at  the  time  the  contract  was  made  there 
were  three  rates  of  fare,  but  admits  ''that  in  addition 
to  charging  a  cash  fare  of  five  cents  for  each  separate 
ride  this  company  did,  at  the  time  the  said  contract  was 
entered  into,  sell  an  exchange  ticket  for  eight  cents  which 
was  good  for  an  additional  ride  upon  an  intersecting  car 
in  accordance  with  the  terms  and  conditions  of  said 
ticket,  and  that  the  company  also  sold,  through  its  con- 
ductors, six  tickets  for  twenty-five  cents,  each  of  which 
was  received  by  the  company  at  that  time  for  one  ride." 
Here,  we  have  the  admission  by  the  defendant  that  at 
the  date  of  the  contract  it  had  "three  prices  for  its  serv- 
ice" for  transporting  passengers  over  its  lines,  and  that 
one  of  these  prices  or  rates  was  six  tickets  for  twenty- 
five  cents,  each  ticket  being  received  for  one  ride.  The 
company  does  not  allege,  it  will  be  observed,  that  it  had 
at  that  time  any  other  rate,  charge  or  price  for  trans- 
porting passengers.  It  will  also  be  noticed  that,  by  its 
answer,  it  had  three  charges  or  rates  for  its  service,  and 
that  each  was  different  in  amount  from  the  others.  It 
contends  that  it  had  but  one  "rate  of  fare"  to  wit,  a 
cash  fare  of  five  cents,  and  that  the  other  pric^  charged 
and  collected  for  its  service  "were  detaiLg  of  manage- 
ment which  the  company  had  adopted  or  changed  from 
time  to  time  during  many  years  without  demand,  com- 
plaint or  regulation  on  the  part  of  the  mimicipality." 
If  the  company's  contention  be  correct  that  it  had  but 
a  single  five  cent  "rate  of  fare"  at  the  time,  why  did  the 
parties  stipulate  in  the  contract  that  "the  present  rates 
of  fare,"  instead  of  "the  present  rate  of  fare,"  should 
not  be  changed  without  the  city's  consent?  The  ques- 
tion cannot  be  answered  by  imputing  to  the  eminent 
counsel  of  the  parties  who  supervised  the  drawing  and 
execution  of  the  contract  inadvertence  or  ignorance  of 
the  facts  or  of  the  law.  Not  only  the  counsel  and  their 
clients  but  every  individual  in  the  city  of  Philadelphia 
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using  the  defendant's  cars  knew  that  at  that  date  there 
were  three  "rates  of  fare"  or  prices  charged,  and  not 
one  "rate  of  fare/'  for  the  transportation  of  passengers 
over  the  defendant's  lines.  It  is,  therefore,  apparent 
that  the  parties  and  their  counsel  then  treated  the  "three 
prices  for  its  service,"  charged  by  the  company,  as  the 
"present  rates  of  fare"  which  could  be  "changed  from 
time  to  time,  but  only  with  the  consent  of  both  parties." 
This  conclusion  is  supported,  and  not  refuted,  by  the 
company's  contention  that  the  fares  charged  for  its 
service,  other  than  the  five  cent  fare,  "were  details  of 
management  which  the  company  had  adopted  or  changed 
from  time  to  time  during  many  years  without  demand, 
complaint  or  regulation  on  the  part  of  the  municipaUty." 
It  was  these  frequent  changes  of  fare  that  the  city  de- 
sired to  prevent.  It  heUeved  that  the  changes,  made  at 
the  pleasure  of  the  company,  had  been  detrimental  to 
the  interests  of  the  people  using  car  service,  and  the  stip- 
ulation in  question  was  inserted  in  the  contract  to  pro- 
tect the  pubUc  by  preventing  a  change  of  any  or  all  of 
"the  present  rates  of  fare"  without  the  city's  consent. 

As  noted  above,  the  trial  court  found  that  at  the  date 
of  the  contract  the  defendant  had  "thi'ee  prices  for  its 
service,"  five  cents,  eight  cents,  and  the  strip  ticket,  the 
equivalent  of  a  five  cent  cash  fare.  The  defendant  com- 
pany alleges  in  its  answer  that  at  that  time  it  had  only 
one  rate  of  fare,  viz.,  a  five  cent  cash  fare,  which  could 
not  be  changed  without  the  city's  consent,  and  that  the 
other  two  "prices  for  its  service,"  viz.,  the  eight  cent 
and  strip  ticket  fares,  were  not  rates  of  fare  and  could 
be  changed  at  its  pleasure.  I  fully  agree  that  the  latter 
two  rates  are  charges  of  the  same  character  and  if  either 
is  without  the  contract  the  other  is  likewise.  The  eight 
cent  rate,  evidenced  by  an  exchange  ticket,  entitled  the 
passenger  to  a  continuous  ride  on  two  intersecting  cars, 
or  was  the  equivalent  of  a  fare  of  four  cents  on  each  car 
or  for  one  ride.  The  exchange  ticket  represented  two 
rides  for  eight  cents,  being  two  cents  less  than  two  cash 
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fares  which,  without  the  ticket,  the  passenger  was  re- 
quired to  pay.  The  six  strip  tickets  for  which  the  holder 
paid  twentyvfive  cents  was,  as  held  by  this  court  in  the 
former  case,  each  the  equivalent  of  a  five  cent  fare  and 
secured  to  the  holder  the  same  privileges.  Conceding, 
therefore,  as  must  be  conceded,  the  two  prices  for  trans- 
portation (eight  cent  and  strip  ticket  fares)  to  be  of  the 
same  nature  or  quality  and  occupying  the  same  position 
under  the  contract,  the  strip  ticket  must  be  held  to  be 
within  the  contract  or  this  court  must  reverse  itself  if 
the  opinion  in  the  former  case  correctly  announced  the 
judgment  of  its  members.  In  discussing  and  determining 
what  fares  for  transportation  the  company  had  estab- 
lished at  the  date  of  the  contract,  the  opinion  in  Philar 
delphia  v.  Phila.  Rap.  Transit  Co.,  224  Pa.  544,  says 
(p.  552):  "It  is  quite  evident,  however,  that  the  refer- 
ence in  the  proviso  was  to  the  charges  and  fares  the  com- 
pany was  receiving  at  the  date  of  the  contract;  it  could 
be  to  nothing  else.  Accepting  this  as  the  meaning,  it  is 
necessary,  first,  to  inquire  what  these  several  charges 
were.  We  have  referred  to  one  five  cents  for  a  sin^e 
continuous  ride  in  the  same  car.  Another  was,  ei^t 
cents  for  a  single  change  from  one  car  to  another  on  cer- 
tain intersecting  lines.  It  is  not  denied  that  these  charges 
fall  within  the  meaning  of  the  proviso."  If,  therefore, 
the  eight  cent  ticket  which  entitled  the  holder  to  two 
rides  is  conceded  by  this  court  to  be  a  "rate  of  fare," 
does  it  not  logically  and  irresistibly  follow  that  the  strip 
ticket  which  entitled  the  holder  to  two  rides  is  also  a 
"rate  of  fare"  within  the  meaning  of  the  contract? 

If,  however,  there  was  any  doubt  as  to  the  six-for-a- 
quarter  tickets  being  a  "rate  of  fare"  within  the  con- 
tract of  July  1,  1907,  that  doubt  is  entirely  dispelled  by 
the  company's  own  construction  of  the  contract  con- 
tained in  its  statement  to  the  public  on  May  3,  1909, 
when  it  discontinued  the  use  of  those  tickets.  This 
statement,  a  part  of  the  record  and  now  bef(»^  this 
court,  was  issued  seven  days  after  the  former  opinion 
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in  this  case  was  filed,  and  of  course  was  not  before  or 
considered  by  this  or  the  trial  court  in  that  case.  It  is 
the  company's  interpretation  of  the  contract  and  con- 
clusively shows  that  the  strip  ticket  was  one  of  the 
*' rates  of  fare"  which  could  be  changed  only  with  the 
consent  of  both  parties.  The  statement  was  issued  by 
the  company  to  inform  the  public  "as  to  the  necessity 
and  reasons  for  its  action  (in  discontinuing  the  strip 
tickets),  and  what  its  effect  upon  the  patrons  of  the 
company  will  be."  In  other  words,  the  company  de- 
sired to  assign  its  reasons  for  changing  the  ''rates  of  fare" 
by  the  discontinuance  of  the  strip  ticket.  The  state- 
ment speaks  of  "the  average  fare"  received  being  about 
3.90  of  a  cent,  and  resulting  partly  from  forty-eight  per 
cent  of  the  passengers  "riding  on  package  (strip)  tickets, 
paying  four  and  one-sixth  cents."  The  statement  then 
proceeds  to  show  the  necessity  for  the  company  increas- 
ing its  revenues.  It  refers  to  the  "average  per  pas- 
senger" above  aUuded  to,  to  the  dividends  due  the  stock- 
holders which  "represent  any  increase  in  fares"  for  the 
next  two  years,  to  the  object  of  the  company  in  hav- 
ing aU  opposition  to  the  "change  in  the  transportation 
charges"  dissipated.  The  statement  then  announces  that 
"the  last  thing  which  you  (the  public)  expected  was  any 
change  in  the  schedule  of  charges  which  would  result  in 
an  increase  in  the  rate  per  passenger.  ...  As  already 
stated,  the  present  average  charge  per  passenger  is  3.90. 
A  careful  estimate  of  the  average  charge  under  the  new 
schedule  is  4.35,  a  change  of  less  than  one-half  of  a  cent 
per  passenger.  If  the  company  continued  strip  tickets 
and  abolished  aU  their  transfers,  the  average  charge 
would  be  greater,  viz.,  about  4.92." 

This  is  a  construction  of  the  contract  of  July  1,  1907, 
by  the  defendant  in  which  the  plaintiff  concurs,  and  as 
we  said  in  People's  Natural  Gas  Co.  v.  Braddock  Wire 
Co.,  155  Pa.  22:  "When  we  are  asked  to  say  what  the 
parties  mean  or  intended  by  their  contract,  it  is  entirely 
safe  to  point  to  their  own  construction  of  it."  By  the 
Vol.  ccxxviii — 22 
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defendant's  statement  aU  doubt  is  resolved  against  its 
contention  that  four  and  one-sixth  cents  is  not  a  ''rate 
of  fare,"  or  that  the  strip  ticket  does  not  represent  a 
''rate  of  fare."  The  defendant's  answer  denies  that  the 
discontinuance  of  the  strip  ticket  is  ''a  substantial  in- 
crease of  fare  or  a  change  of  fare,"  but  the  correctness 
of  this  denial  may  weU  be  doubted  in  view  of  the  fact 
that  the  discontinuance  of  those  tickets  increased  the 
company's  revenues  more  than  $2,000,000,  annually. 
Does  the  increase  result  from  "the  details  of  manage- 
ment" of  the  corporation,  or  from  a  change  of  the  rates 
of  fare  made,  as  conceded  in  the  statement,  for  the 
purpose  of  increasing  the  revenues  of  the  company? 

I  think  it  clear  that  at  the  date  of  the  contract  a  strip 
ticket,  conferring  on  the  holder  the  same  privileges  as  a 
five  cent  cash  fare,  represented  a  "rate  of  fare"  within  the 
meaning  of  the  contract,  and,  therefore,  the  company 
could  not  withdraw  or  discontinue  it  without  the  con- 
sent of  the  city.  I  would  reverse  the  decree  of  the  coiut 
below  and  grant  the  prayer  of  the  bill. 


Blankenburg,  Appellant,  v.  Philadelphia  Rapid 
Transit  Company. 

Street  railways — Fares — Municipalities — Contract — Equity — Act  of 
June  19, 1871,  P.  L,  1S60, 

1.  Under  the  Act  of  June  19,  1871,  P.  L.  1360,  a  private  citizen  has 
no  standing  to  maintain  a  bill  in  equity  to  compel  the  specific  perform- 
ance of  a  contract  entered  into  between  the  municipality  of  which  he  is 
a  citizen  and  a  street  railway  company  relating  to  rates  of  fare  charged 
by  the  railway  company  on  its  lines  within  the  city. 

2.  The  act  of  1871  applies  to  direct  invasion  of  rights,  not  conse- 
quential injuries  resulting  from  contractual  relations,  and  ^e  inqiiiry 
is  limited  in  suits  by  private  parties  to  the  question  of  charter  pow^s. 

Argued  Jan.  21,  1910.  Appeal,  No.  334,  Jan.  T.,  1909, 
by  plaintiff,  from  decree  of  C.  P.  No.  2,  Phila.  Ck)., 
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June  T.,  1909,  No.  609,  dismissing  bill  in  equity  in  case 
of  Rudolph  Blankenburg  v.  Philadelphia  Rapid  Transit 
Company.  Before  Fell,  C.  J.,  Brown,  Mestrezat, 
Potter,  Elkin,  Stewart  and  Moschzisker,  JJ.  Af- 
firmed. 

Bill  in  equity  for  the  specific  performance  of  a  contract 
and  for  an  injunction. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  decree  dismissing  the  bill. 

Wm.  A.  Glasgow,  Jr.,  with  him  Edwin  0.  Lewis  and 
Vivian  Frank  Gable,  for  appellant. — Complainant  was 
entitled  to  proceed  under  the  act  of  assembly  of  Penn- 
sylvania, of  1871:  Windsor  Glass  Co.  v.  Carnegie  Co., 
204  Pa.  459. 

Complainant  was  entitled  to  file  this  bill  as  a  ben- 
eficiary under  the  contract  of  July  1,  1907,  said  contract 
having  been  made  by  the  city  of  Philadelphia,  as  the 
corporate  representative  of  complainant  and  for  his 
benefit:  Sewickley  Boro.  Sch,  Dist.  v.  Gas  Co.,  154  Pa. 
539;  School  Dist.  v.  Enterprise  Nat.  Gas  Co.,  18  Pa. 
Superior  Ct.  73;  Adams  v.  R.  R.  Co.,  21  R.  I.  134  (42 
Atl.  Repr.  515). 

EUis  Ames  Ballard  and  John  G.  Johnson,  with  them 
James  Gay  Gordon,  for.  appellee. — The  appellant  has  no 
standing  under  the  act  of  1871:  Becker  v.  Ry.  Co.,  188 
Pa.  484;  Wmdsor  Glass  Co.  v.  Carnegie  Co.,  204  Pa.  459; 
Myersdale,  etc.,  St.  Ry.  Co.  v.  Ry.  Co.,  219  Pa.  558; 
Penna.  R.  R.  Co.  v.  Greensburg,  Jeanette  &  Pittsburg 
St.  Ry.  Co.,  176  Pa.  559;  Hannum  v.  Media,  etc.,  Electric 
St.  Ry.  Co.,  221  Pa.  454. 

The  appellant  has  no  standing  to  maintain  this  bill  as 
a  ''beneficiary"  of  the  contract:  Millcreek  Twp.  v.  Erie 
Rapid  Transit  St.  Ry.  Co.,  209  Pa.  300. 

Opinion  by  Mr.  Justice  Elkin,  May  24,  1910: 

The  question  involved  here  under  the  circumstances 
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of  this  case  is  purely  academic  because  the  merits  of  the 
controversy  have  been  considered  and  determined  in 
another  proceeding  involving  the  same  questions  be- 
tween the  city  of  Philadelphia  and  the  defendant  com- 
pany. In  that  case  it  has  just  been  decided  that  the 
question  raised  is  ruled  by  Philadelphia  v.  Rapid  Transit 
Co.,  224  Pa.  544.  It  may  be  assumed  that  what  ap- 
pellant and  aU  other  interested  parties  desire  is  that  the 
rights  of  the  contracting  parties  under  the  contract  be- 
tween the  city  and  the  transit  company  should  be  de- 
termined and  this  has  been  done.  It  is  strongly  urged, 
however,  that  the  appellant  as  an  individual  and  a  citi- 
zen of  the  city  of  Philadelphia  had  the  right  to  file  his 
bill  and  seek  the  rehef  prayed  for.  The  learned  court 
below  determined  this  question  against  him  and  after 
full  consideration  here  this  court  is  of  opinion  that  the 
conclusion  reached  is  a  proper  one  under  the  rule  of  our 
cases.  The  right  of  appellant  to  thus  proceed  as  an  in- 
dividual complainant  is  asserted  upon  the  theory  that 
his  private  rights  are  being  injured  or  invaded  by  a 
corporation  and  that  in  such  cases  a  court  of  equity  has 
jurisdiction  under  the  act  of  1871,  to  hear  and  determine 
the  matters  in  dispute  with'  power  to  grant  reUef .  This  is 
an  erroneous  view  of  the  powers  conferred  by  that  stat- 
ute and  is  without  warrant  under  the  language  of  the 
act  and  the  long  line  of  decisions  construing  it.  The  act 
gives  to  individuals  the  right  to  complain  and  to  courts 
the  power  to  inquire  and  ascertain  when  it  is  alleged  that 
private  rights  are  being  injured  or  invaded  by  a  corpo- 
ration claiming  to  have  the  right  to  do  the  act  or  acts 
about  which  complaint  is  made,  but  the  inquiry  in  such 
cases  is  limited  to  the  question  whether  the  "corporation 
does  in  fact  possess  the  right  or  franchise  to  do  the  act 
from  which  such  alleged  injiu'y  to  private  rights  results." 
It  has  been  held  in  all  the  cases  in  which  the  question  has 
been  raised  that  the  act  does  not  authorize  a  collateral 
attack  upon  a  corporate  franchise  or  charjber  power  and 
that  the  inquiry  thereunder  is  Umited  to  the  nature  and 
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extent  of  the  franchise  prima  facie  conferred  by  charter. 
No  question  of  charter  power  is  raised  by  this  proceed- 
ing and  it  is  difficult  to  see  upon  what  theory  the  act 
can  be  invoked  to  extend  reUef  for  incidental  injuries 
alleged  to  have  been  suffered  by  an  individual  by  reason 
of  a  contract  entered  into  between  a  quasi  public  cor- 
poration on  one  side  and  a  municipality  on  the  other  in 
which  the  power  to  execute  such  a  contract  is  not  in- 
volved. The  act  applies  to  direct  invasion  of  rights,  not 
consequential  injuries  resulting  from  contractual  rela- 
tions and  the  inquiry  is  limited  in  suits  by  private  par- 
ties to  the  question  of  charter  powers:  Penna.  Railroad 
Co.  V.  Railway  Co.,  176  Pa.  559.  This  is  the  rule  of  all 
our  cases  and  it  is  conclusive  against  the  contention  of 
appellant  in  so  far  as  his  right  to  proceed  under  the  act 
of  1871  is  involved.  It  is  strongly  urged  that  appellant  is 
a  beneficiary  under  the  contract  between  the  city  and 
the  transit  company  and  as  such  has  a  right  to  file  his 
bill  and  demand  the  relief  sought.  He  has  no  interest 
different  from  that  of  the  general  pubUc  so  as  to  entitle 
him  to  proceed  as  an  individual  and  the  interests  of  the 
general  public  in  the  matter  in  dispute  have  been  fully 
presented  in  a  proceeding  instituted  by  the  proper  offi- 
cials of  the  city,  one  of  the  contracting  parties,  against 
the  transit  company,  involving  the  same  questions  un- 
der the  same  contract.  This  was  the  conclusion  reached 
by  the  learned  court  below  and  in  view  of  all  our  cases 
we  think  it  must  be  sustained. 

Decree  affirmed  at  the  cost  of  appellant. 
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McCoy,  Appellant,  v.  Niblick. 

Married  women'—Coniract — Sale  of  real  estate — Husband's  consent. 

1.  Where  a  married  woman  executes  an  agreement  to  sell  her  real 
estate  and  puts  the  vendee  in  possession,  but  subsequently  refuses  to 
execute  a  deed  alleging  that  her  husband  had  not  joined  in  the  agree- 
ment, she  will  not  be  entitled  to  recover  in  ejectment  the  land  in  ques- 
tion, if  it  appears  that  she  had  never  asked  her  husband  to  join  in  the 
agreement,  and  that  he  had  never  refused  to  join  therein. 

2.  A  married  woman  may  make  a  valid  contract;  for  the  sale  of  her 
land,  although  she  may  not  be  able  to  execute  it  by  reason  of  the  refusal 
of  her  husband  to  join  in  the  deed.  If  for  this  reason  she  is  not  able  to 
execute  it,  she  must  return  to  the  vendee  whatever  payments  or  out- 
la3rs  he  may  have  made  in  reliance  on  the  contract. 

Argued  Feb.  8,  1910.  Appeal,  No.  315,  Jan.  T.,  1909, 
by  plaintiff,  from  judgment  of  C.  P.  Bucks  Co.,  Sept.  T., 
1906,  No.  66,  on  verdict  for  defendant  in  case  of  Mary  J. 
McCoy  V.  Samuel  C.  Niblick  and  William  M.  McCor- 
mick.  Before  Fell,  C.  J.,  Brown,  Potter,  Elkin  and 
MoscHZiSKER,  JJ.    AflBrmed. 

Ejectment  for  land  in  Falls  township.  Before  Stout, 
P.J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Coiut  and  also  in  the  previous  report  of  the  case  in  221 
Pa.  123. 

The  plaintiff  presented  among  others  these  points: 

2.  If  the  jury  find  that  the  defendant  entered  into  the 
possession  of  plaintiff's  lands,  described  in  the  writ,  with- 
out any  legal  conveyance  thereof  to  him  and  without 
the  consent  and  authority  of  the  owner  thereof,  his  act  is 
tortious.  He  is  a  mere  trespasser  and  the  verdict  must 
be  a  general  verdict  for  the  plaintiff  without  condition. 
Anstoer:  Refused.  [7] 

No  compensation  can  be  allowed  the  defendant  for 
monejrs  expended  by  him  in  the  management  or  alleged 
improvements  made  by  defendant  upon  the  plaintiff's 
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farm  after  he  received  notice  that  plaintiff;  a  married 
woman,  would  refuse  to  convey  to  him  title  of  the  farm. 
Answer:  Affirmed,  providing  her  refusal  was  predicated 
upon  the  refusal  of  her  husband  to  join  in  the  convey- 
ance. [81 

Defendant  presented  this  point: 

4.  If  the  jury  find  for  the  plaintiff  imder  the  evidence, 
they  must  also  find  what  compensation,  if  any,  the  de- 
fendant is  entitled  to  for  expenditures  made  by  him  for 
annuity,  taxes  and  improvements,  and  the  amoimt  to 
which  defendant  may  be  entitled  constitutes  an  equitable 
hen  and  a  right  to  hold  possession  of  the  land  until  the 
lien  is  satisfied.  The  jury  will  then  find  a  conditional 
verdict.  Ansioer:  This  point  is  affirmed,  with  this  quali- 
fication: That  she  is  entitled  to  such  expenditures  made 
by  defendant  before  he  had  notice  that  the  plaintiff  would 
not  perform  her  contract,  because  the  husband  would 
not  join  in  the  conveyance.  The  defendant  is  not  en- 
titled to  a  verdict  for  expenditures  by  him  after  he  had 
such  notice.  [11] 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Errors  assigned  were  (7,  8,  11)  above  instructions, 
quoting  them. 

Wm.  Stackert  and  Wm.  R.  Stuckert,  with  them  Francis 
M,  Gumbes,  for  appellant. 

Harman  Yerkes,  of  Yerkea,  Ross  &  Ross^  for  appellee. 

Opinion  by  Mr.  Justice  Brown,  May  24,  1910: 
On  the  first  trial  of  this  case  a  verdict  was  directed  for 
the  plaintiff  on  the  ground  that  her  contract  for  the  sale 
of  her  farm,  imder  which  defendant  took  possession,  was 
void  because  she  was  a  married  woman  when  she  signed 
it  and  her  husband  had  not  joined  in  it.  The  judgment 
on  the  verdict  was  reversed,  as  her  contract  was  not  void 
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under  the  Act  of  June  8,  1893,  P.  L.  344,  and,  though 
not  specifically  enforcible  by  reason  of  the  failure  of  the 
husband  to  join  in  it,  it  was  held  that  a  conditional  ver- 
dict ought  to  have  been  directed,  securing  to  McCormick, 
the  vendee,  reimbiu^ement  for  what  he  had  expended 
on  the  faith  of  the  contract  before  notification  that  the 
vendor  would  not  convey  to  him:  McCoy  v.  Niblick,  221 
Pa.  123.  The  only  question  raised  on  that  appeal  was 
the  correctness  of  the  ruling  of  the  court  below  that  the 
.contract  was  void.  We  reversed  and  held  that  the  plain- 
tiff could  not  regain  possession  of  the  property  until  she 
had  reimbursed  the  vendee;  but  we  so  decided  upon  the 
theory — seemingly  concurred  in  by  both  sides — ^that  she 
was  not  able  to  perform  because  her  husband  had  re- 
fused to  join  in  the  deed.  This  most  clearly  appears  in 
the  opinion,  written  by  the  writer  hereof,  for  we  said: 
"Under  the  act  of  1893  a  married  woman  may  'sell' 
her  real  estate  and  make  any  contract  'necessary,  ap- 
propriate, convenient  or  advantageous'  to  the  exercise 
of  her  right  to  sell;  but  she  may  not  perform  her  contract 
to  sell  without  the  joinder  of  her  husband  in  the  convey- 
ance. She,  therefore,  knows  when  she  enters  into  a  con- 
tract to  sell  that  she  takes  the  chances,  as  well  as  her 
vendee,  that  her  husband  may  not  join  in  the  deed,  and 
that  neither  can  compel  specific  performance  if  he  re- 
fuses to  join.  But  she  knows  that  her  contract  or  agree- 
ment to  sell  is  a  valid  one,  even  if  neither  she  nor  her 
vendee  may  be  able  to  have  it  specifically  enforced,  and, 
therefore,  whatever  the  vendee  may  pay  on  it,  or  expend 
in  pursuance  of  it,  must  be  returned  to  him  by  her,  when 
she  finds  that  she  cannot  specifically  perform.  .  .  . 
The  refusal  of  the  husband  to  join  in  the  wife's  deed  can- 
not operate  to  reheve  her  from  liability  under  her  con- 
tract, any  more  than  her  refusal  to  join  in  the  husband's 
would  relieve  him  from  liability  imder  his." 

On  the  last  trial  it  aflSrmatively  appeared,  from  the 
testimony  of  the  plaintiff  herself  and  from  the  deposition 
of  her  husband,  that  he  had  not  refused  to  join  in  the 
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deed,  and  the  only  conclusion  to  be  drawn  by  the  jury 
wds  that  she  had  refused  to  convey  simply  because  she 
rued  the  bargain.  This  was  no  more  her  privilege  than 
if  she  had  been  a  single  woman.  She  admitted  that  she 
had  never  asked  her  husband  to  join  in  the  deed,  and  he 
testified  that  he  had  never  refused  to  join  in  the  agree- 
ment for  the  sale  of  the  farm. 

The  plaintiff  entered  into  a  vaUd  contract  with  Mc- 
Cormick;  she  handed  over  her  title  papers  that  a  proper 
deed  might  be  prepared  for  him,  and  she  vacated  the 
premises  and  permitted  him  to  take  possession  of  them, 
but,  notwithstanding  all  this,  her  right  was  to  retake 
them,  provided  she  could  not  make  him  a  deed  and  would 
be  just  to  him  in  the  matter  of  his  expenditures.  But. 
she  had  no  right  to  retake  possession  merely  because 
she  would  not  make  a  deed.  When  a  married  woman 
cannot  perform  her  contract  for  the  sale  of  her  real  es- 
tate, the  law  will  not  make  her,  but  when  she  simply 
wiQ  not,  it  will  not  help  her  to  escape  her  covenant. 
When  she  cannot  carry  out  an  honest  contract  to  sell, 
she  is  not  morally  blamable  and  the  law  will  exact  nothing 
more  from  her  than  compensation  to  her  vendee  for  any 
loss  he  may  have  sustained  in  reUance  upon  the  contract; 
but  when  she  capriciously  will  not  perform,  she  becomes 
not  only  persona  non  grata  in  foro  conscientice,  but  a 
plaintiff  without  a  cause  of  action  in  a  suit  at  law  in 
repudiation  of  her  contract.  As  to  this  the  correct  in- 
structions of  the  trial  judge  to  the  jury  were  that  the 
only  excuse  that  would  avail  the  plaintiff  in  her  refusal 
to  make  title  was  her  husband's  refusal  to  join  in  the 
conveyance,  and  that  if  he  had  not  refused  to  join,  and 
she  resorted  to  a  plea  of  his  refusal  as  a  scheme  to  avoid 
the  conveyance,  she  could  not  recover.  And  the  burden 
was  upon  her  to  show  her  husband's  refusal.  This  is  a 
reasonable  rule.  An  honest  woman  will  try  to  perform 
her  contract  to  sell  her  real  estate  by  asking  her  husband 
to  join  in  the  deed.  This  is  a  very  simple  matter,  and, 
if  tiie  husband  refuse,  it  is  an  end  of  specific  performance. 
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He  may  refuse  for  any  reason  or  for  none  at  all.  It  is 
sufficient  that  he  refuse^  to  release  the  wife  from  her 
agreement  to  convey,  but  to  release  her  when  he  does  not 
refuse  to  join  in  the  conveyance  would  be  in  contraven- 
tion of  the  plain  spirit  of  the  act  of  1893,  and  would  turn 
it  into  a  piece  of  legislation  in  aid  of  every  dishonest 
feme  covert  disposed  to  repudiate  her  contract  for  the 
sale  of  her  real  estate  from  whim,  caprice  or  because  she 
imagines  or  discovers  that  she  ought  to  have  received 
more  money  for  her  property. 

At  the  time  of  the  second  trial  the  husband  of  the 
plaintiff  was  dead,  and  she  was  in  a  position  to  make  a 
deed  to  McCormick.  As  she  failed  to  show  that  i^e 
.could  not  have  made  it  during  the  lifetime  of  her  husband, 
and  before  she  brought  this  suit,  she  was  ri^tfully  de- 
nied a  recovery  by  the  verdict  of  the  jury,  and  must  now 
be  content  with  the  purchase  money  to  be  paid  her  by 
her  vendee. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Lehigh  Valley  Coal  Company,  Appellant,  v.  Lentz. 

Equity — Injunction — Walers — Estoppel — Mines  and  mininff — Find- 
ings of  fact. 

1.  Equity  will  not  enjoin  the  discharge  of  water  from  one  coal  basin 
through  a  tunnel  into  another  coal  basin,  where  it  appears  that  the 
complainant  gave  its  consent  to  the  defendant  to  construct  the  tunnel; 
that  the  complainant's  inspector  frequently  went  upon  the  ground  while 
the  work  was  being  done;  that  the  defendant  was  permitted  to  make 
heavy  expenditures  on  the  work  without  objection,  and  that  the  caror 
plainants  had  suggested  a  change  in  the  direction  of  a  channel  which 
suggestion  was  adopted  by  the  defendant. 

2.  Injunctions  do  not  always  issue  as  a  matter  of  right,  but  in  many 
cases  it  is  the  duty  of  courts  to  take  into  consideration  the  conduct 
and  situation  of  the  parties  in  determining  whether  this  equitable  relief 
should  be  granted. 
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3.  findings  of  fact  in  an  equity  case  by  the  trial  judge,  if  based  upon 
sufficient  evidence,  will  not  be  reversed  in  the  absence  of  manifest  error. 

Argued  Feb.  16,  1910.  Appeal,  No.  27,  Jan.  T.,  1910, 
by  plaintiffs,  the  Lehigh  Valley  Coal  Company,  from  de- 
cree of  C.  P.  Schuylkill  Co.,  Sept.  T.,  1909,  No.  7,  dis- 
missing bill  in  eqmty  in  case  of  the  Lehigh  Valley  Coal 
Company  and  the  Mill  Creek  Coal  Company  v.  La- 
fayette Lentz,  Lewis  A.  Riley  and  William  0.  Lentz, 
trading  as  Lentz  &  Company.  Before  Fell,  C.  J., 
Mbstrezat,  Elkin,,  Stewart  and  Moschzisker,  JJ. 
Affirmed. 

Bill  in  equity  for  an  injunction.    Before  Shay,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 

Error  assigned^  among  others,  was  decree  dismissing 
thebiU. 

Guy  E.  Farquhar  and  Daniel  W,  KaercheTj  with  them 
Samuel  H.  Kaerchery  for  appellants. — Under  the  uncon- 
tradicted testimony  that  the  proposed  ditch  was  com- 
menced and  finished  after  the  defendants  had  been  no- 
tified that  if  they  attempted  to  do  so  they  would  be 
enjoined,  it  is  apparent  that  there  is  no  ground  for  the 
finding  of  the  court  that  the  plaintiffs  are  estopped  by 
acquiescence  or  consent:  Lehman  v.  Murtoff,  7  Pa. 
Superior  Ct.  485;  Hepburn  v.  McDowell,  17  S.  &  R.  383. 

Silence  becomes  a  fraud  and  works  an  estoppel  only 
when  a  party  withholds  information  which  the  other 
party  does  not  have  and  does  not  possess  the  means  of 
obtaining  and  which  he  should  have  to  protect  his  rights. 
Where  both  parties  know  the  facts  or  have  equal  means 
of  knowledge  of  the  facts,  the  silence  of  either  in  regard 
to  them  is  not  a  fraud  upon  the  other  party:  Rhawn  v. 
Edge  Hill  Furnace  Co.,  201  Pa.  637. 

Oeo.  M.  Roads,  for  appellees. — As  appurtenant  to  their 
grant  in  1884,  appellees  had  and  have  the  right  to  drain 
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all  water  from  their  mining  operations  in  the  south  basin 
through  the  Morris  tunnel  and  the  ditch  leading  there- 
from imtil  all  of  the  coal  in  the  south  basin  is  exhausted, 
but  it  is  at  least  doubtful  whether  appellees  have  the 
right  to  cast  the  water  from  the  north  basin  to  the  south 
basin  and  out  upon  the  surface:  Pennsylvania  Coal  Co.  v. 
Sanderson,  113  Pa.  126.  In  order  to  acquire  permission 
so  to  do,  they  applied  to  appellants,  their  lessors  and  the 
owner  of  the  fee,  excepting  the  coal  estate  which  it  had 
leased  to  the  two  lessee  mining  companies,  obtained  its 
consent,  upon  the  faith  of  which  they  expended  large 
sums  of  money  in  drainage  improvements.  This  right 
has  now  become  an  irrevocable  license  and  cannot  be 
withdrawn  by  appellant:  Hopkins  v.  Stoneroad,  21  Pa. 
Superior  Ct.  168;  Baldwin  v.  Taylor,  166  Pa.  507;  Russell 
V.  Howe,  30  Pa.  Superior  Ct.  591;  Rerick  v.  Kern,  14 
S.  &  R.  267;  Huff  v.  McCauley,  53  Pa.  206- 

Opinion  by  Mr.  Justice  Elkin,  May  24,  1910: 
The  examination  of  this  voluminous  record  and  the 
thirty-eight  assignments  of  error  has  required  time  and 
industry  but  the  result  of  our  investigation  can  be  briefly 
stated.  The  bill  was  filed  to  restrain  defendants,  who 
are  mine  operators,  from  draining  surface  and  mine 
water  from  their  mines  in  one  coal  basin  through  a  tuimel 
to  another  basin  and  from  discharging  such  water  at 
such  place  and  in  such  manner  as  to  do  injury  to  the 
workings  of  other  operators  against  their  protest,  and 
as  alleged  without  authority  so  to  do.  By  their  answer 
defendants  admitted  that  the  water  from  one  basin  was 
drained  through  a  tunnel  constructed  for  the  purpose  to 
another  basin  and  was  discharged  through  a  ditch  which 
connected  with  an  old  culvert  running  under  the  tracks 
of  the  Reading  Railroad  Company  into  Mahanoy  oreek. 
The  right  to  thus  dispose  of  the  drainage  water  was  as- 
serted and  the  learned  court  below  sitting  as  a  chancellor 
after  taking  a  volume  of  testimony  relating  to  the  matters 
in  dispute  and  giving  the  respective  contentions  of  the 


Digitized  by 


Google 


LEHIGH  VALLEY  COAL  CO.,  Appellant,  v.  LENTZ.  349 
1910.]  Opinion  of  the  Court. 

contending  parties  full  consideration  reached  the  con- 
clusion that  the  plaintiffs  were  not  entitled  to  the  relief 
sought.  While  the  bill  was  filed  by  two  coal  companies, 
only  one  of  these  parties,  the  appellant  here,  is  complain- 
ing of  the  decree  entered  in  the  court  below.  The  court 
found  as  a  fact  and  upon  sufficient  evidence  that  the 
Lehigh  Valley  Coal  Company  gave  its  unconditional 
consent  to  appellees  to  construct  a  tunnel  for  the  express 
purpose  of  draining  the  water  from  the  north  to  the 
south  basin  and  that  it  does  not  now  object  to  the  de- 
livery of  this  water  at  the  mouth  of  the  Morris  tunnel, 
but  does  object  to  its  flowing  through  the  open  ditch 
from  the  top  split  of  the  Monmouth  vein,  provided  it 
interferes  with  the  mining  rights  of  the  Mill  Creek  Coal 
Company.  It  is  significant  in  this  connection  that  the 
Mill  Creek  Coal  Company,  although  an  original  party 
to  this  proceeding,  is  not  here  complaining  of  anything 
the  learned  court  below  did.  Upon  the  strength  of  this 
consent,  a  large  investment  was  made  and  heavy  ex- 
penses were  incurred  in  developing  the  mining  project. 
The  inspector  of  appellant  company  frequently  went 
upon  the  groimd  while  the  tunnel  was  b^ing  constructed, 
saw  the  work  being  done  by  appellees  and  was  familiar 
with  the  general  purposes  and  plans  for  the  operation 
of  the  mines  and  the  drainage  of  the  water.  The  court 
below  found  as  a  fact  that  both  of  the  complaining  com- 
panies acquiesced  in  the  construction  of  the  drainage 
tunnel  and  the  evidence  is  ample  to  warrant  the  finding. 
Indeed,  no  other  conclusion  could  have  been  reached 
without  doing  violence  to  the  facts  and  circumstances 
developed  at  the  hearing.  We  do  not  see  how  it  could 
be  seriously  contended  upon  any  proper  view  of  the 
record  here  presented  that  appellant  company  did  not 
assent  to  the  construction  of  the  tunnel  by  appellees  for 
the  purpose  of  draining  water  from  the  north  to  the 
south  basin,  and  this  necessarily  included  the  use  of  the 
old  Morris  tunnel  as  an  outlet.  There  seems  to  have 
arisen  some  differences  of  opinion  as  to  how  the  water 
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should  be  drained  after  leaving  the  tunnel.  The  appel- 
lees had  dug  an  easterly  channel  for  this  purpose,  but 
this  was  not  satisfactory  to  the  complainants  who  sug- 
gested another  course  which  was  adopted.  Certainly 
under  these  circumstances  it  would  be  most  unjust  for  a 
court  of  equity  to  interpose  a  restraining  order  which 
must  necessarily  endanger  if  not  destroy  the  value  of 
the  property  and  investment  made  upon  the  strength 
of  the  imderstanding  with  the  parties  here  complaining 
as  to  the  right  of  drainage.  If  at  any  time  actual  damage 
be  done  appellant  by  the  negligent  discharge  of  water 
upon  complainants'  lands  or  workings,  or  if  injuries  in- 
cidentally result  from  the  additional  flow  of  water  through 
the  ditch  about  which  complaint  is  made,  there  is  an  ade- 
quate remedy  at  law  to  give  proper  redress.  This  appeal 
cannot  be  sustained  without  reversing  the  findings  of  fact 
made  by  the  learned  court  below  and  this  is  never  done 
except  for  manifest  error  and  we  find  no  such  error  in  this 
record.  Injunctions  do  not  always  issue  as  a  matter  of 
right,  but  in  many  cases  it  is  the  duty  of  courts  to  take 
into  consideration  the  conduct  and  situation  of  the  parties 
in  determining  whether  this  equitable  relief  should  be 
granted:  Heilman  v^  Railway  Co.,  176  Pa.  188;  Hinner- 
shitz  V.  Traction  Co.,  206  Pa.  91.  The  case  at  bar  comes 
within  the  rule  of  this  class  of  cases. 

Assignments  of  error  overruled  and  decree  affirmed  at 
cost  of  appellant. 


Lehigh  &,  New  England  Railroad  Company  v. 
Bangor  &  Portland  Railway  Company, 

Railroads — AgreemerUs  as  to  crossing — License — Easement. 

L  A  grant  by  one  railroad  company  to  another  of  the  right  to  con- 
struct a  crossing  over  the  grantor's  tracks,  without  containing  any 
words  indicating  a  grant  in  perpetuity  or  an  interest  in  land,  is  a  mere 
license,  and  is  revocable  at  any  time  before  the  crossing  is  actually  con- 
structed. 
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y^  2.  A  license  in  respect  to  real  estate  is  an  authority  to  do  a  particular 
act  or  smes  of  acts  on  the  land  of  another  without  possessing  an  estate 
or  interest  therem,  while  an  easement  always  implies  an  interest  in  the 
land  in  or  over  which  it  is  to  be  enjoyed.  In  the  grant  of  an  easement 
two  distinct  elements  are  involved,  a  dominant  tenement  to  which  the 
right  18  appurtenant,  and  a  servient  tenement  upon  which  the  servi- 
tude is  imposed.  A  license  is  in  the  nature  of  a  personal  privilege  and 
may  be  revoked  before  any  rights  have  been  asserted  under  it,  or  money 
expended  on  the  faith  of  the  privilege  granted. 

3.  If  an  easement  be  granted  in  terms,  or  by  language  from  which 
such  an  interest  under  settled  rules  of  construction  is  implied,  the  cov- 
enants will  be  accordingly  enforced.  Where  the  language  used  is  of 
doubtful  import  it  is  for  the  court  to  construe  the  instrument  and  deter- 
mine whether  the  grant  is  of  a  permanent  interest  running  with  the 
land,  or  only  a  personal  privilege  affecting  the  rights  of  the  parties. 

4.  While  licenses  are  usually  given  by  parol,  they  may  be  conferred 
by  instruments  in  writing.  The  nature  and  character  of  the  grant  do 
not  depend  upon  the  manner  of  making  it,  nor  is  the  rule  of  revocability 
affected  thereby. 

Argued  March  10,  1910.  Appeal,  No.  61,  Jan.  T., 
1910,  by  defendant,  from  decree  of  C.  P.  Northampton 
Ck).,  June  T.,  1909,  No.  1,  awarduig  injimction  in  case 
of  Ldiigh  &  New  England  Railroad  Company  v.  The 
Bangor  &  Portland  Railway  Company.  Before  Fell, 
C.  J.,  Brown,  Elkin,  Stewabt  and  Moschzisker,  JJ. 
Affirmed. 

Bill  in  equity  for  an  injunction.    Befwe  Scott,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Supreme 
Coiuii. 

^  Error  assigned  was  decree  awarding  injunction. 

W.  S.  Kirkpabricky  of  Kirkpatrick  &  Maxwell^  for  ap- 
pellant.— ^The  agreement  is  a  grant  of  an  easement  and 
not  a  mere  license  revocable  by  the  Northampton  Rail- 
road Company  or  its  successor:  Wilkinson  v.  Suplee,  166 
Pa.  315;  lindeman  v.  Lindsey,  69  Pa.  93;  Dyer  v.  Depui, 
5  Whart.  584;  Edelman  v.  Yeakel,  27  Pa.  26. 

The  agreement  for  crossing  in  question  is  binding  upon 
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the  plaintiflF  as  successor  to  the  Northampton  Raikoad 
Company  imder  the  merger  of  September  22,  1903. 

The  plaintiff,  by  reason  of  the  agreement  granting 
the  right  of  crossing,  has  no  such  standing  or  interest  in 
equity  as  entitles  it  to  the  intervention  of  the  court  under 
the  Act  of  June  19,  1871,  P.  L.  1360. 

Edward  J.  Fox,  with  him  James  W.  Fox,  for  appellee. — 
The  agreement  was  a  mere  license  revocable  by  the 
Northampton  Railroad  Company  or  its  successor:  Bald- 
win V.  Taylor,  166  Pa.  507;  Great  Falls  Water  Works  Co. 
V.  Great  Northern  Ry.  Co.,  54  Pac.  Repr.  963;  McMannan 
V.  Williams,  79  Ala.  288;  Baldwin  v.  Taylor,  166  Pa.  507; 
Dark  v.  Johnston,  55  Pa.  164;  Huff  v.  McCauley,  53 
Pa.  206. 

The  agreement  was  not  binding  upon  the  complain- 
ant as  the  successor  of  the  Northampton  Railroad  Com- 
pany under  the  merger  of  September  22,  1903. 

Opinion  by  Mr.  Justice  Elkin,  May  24,  1910: 
The  appellee  company  sought  and  obtained  an  in- 
jimction  in  the  ^  court  below  to  restrain  appellant  from 
crossing  its  tracks  at  grade.  Both  companies  are  do- 
mestic corporations  organized  and  created  to  operate 
lines  of  steam  railroad  under  the  act.  of  1868.  The  North- 
ampton Railroad  Company,  no  longer  existing  and  not  a 
party  to  this  proceeding,  was  also  incorporated  for  the 
same  purpose  imder  the  same  act.  In  1903,  the  last- 
named  company  entered  into  an  agreement  in  writing 
with  the  appellant  company  granting  the  right  to  cross 
its  tracks  at  grade  upon  the  conditions  and  regulations 
stipulated  therein.  This  agreement  was  not  recorded 
and  therefore  subsequent  purchasers,  owners  or  suc- 
cessors in  title,  were  not  affected  with  constructive  notice 
of  any  right,  privilege  or  interest  claimed  under  it.  Soon 
after  the  execution  of  this  agreement  all  the  rights,  privi- 
leges, franchises  and  property  of  the  Northampton  com- 
pany passed  to  appellee  company  by  merger  imder  the 
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act  of  1901.  At  the  time  of  the  merger  the  crossmg  had 
not  been  constructed  and  no  attempt  had  been  made 
to  assert  any  rights  or  privileges  under  the  agreement. 
When  the  merger  proceedings  were  completed  in  1903, 
the  Northampton  company  passed  out  of  legal  existence 
and  is  no  longer  a  corporate  entity.  In  1909,  nearly 
six  years  subsequent  to  the  grant  relied  on,  and  almost 
as  long  after  the  grantor  company  had  ceased  to  exist, 
the  directors  of  appellant  company  by  resolution  ap- 
proved, ratified  and  adopted  the  line,  survey  an'd  loca- 
tion of  the  branch  and  crossing  contemplated  in  the 
original  agreement  and  authorized  the  construction  of 
the  same.  This  was  the  first  step  taken  to  assert  any 
right  or  privilege  under  the  agreement  and  it  was  taken 
many  years  after  one  of  the  contracting  parties  had 
passed  out  of  existence.  It  is  contended  that  this  burden 
followed  the  merger  and  must  be  borne  by  the  company 
succeeding  to  the  rights  thus  obtained.  This  depends 
largely  upon  the  grant  itself  and  the  nature  of  the  privi- 
lege or  interest  granted.  Was  it  a  mere  Hcense  to  cross 
or  was  it  an  easement  running  with  the  land?  The  learned 
court  below  after  fuU  consideration  held  it  to  be  a  license 
and  not  an  easement,  and  this  conclusion  is  concurred  in 
here.  A  license  in  respect  to  real  estate  has  been  defined 
to  be  an  authority  to  do  a  particular  act  or  series  of  acts 
on  the  land  of  another  without  possessing  an  estate  or 
interest  therein,  while  an  easement  alwa3rs  imphes  an 
interest  in  the  land  in  or  over  which  it  is  to  be  enjoyed. 
In  the  grant  of  an  easement  two  distinct  elements  are 
involved,  a  dominant  tenement  to  which  the  right  is 
appurtenant,  and  a  servient  tenement  upon  which  the 
servitude  is  imposed.  A  hcense  is  in  the  nature  of  a 
personal  privilege  and  may  be  revoked  before  any  rights 
have  been  asserted  under  it,  or  money  expended  on  the 
faith  of  the  privilege  granted.  The  dividing  line  between 
a  hcense  and  an  easement  is  frequently  somewhat  ob- 
scure and  not  easily  distinguished.  The  distinction  must 
of  necessity  depend  upon  the  interpretation  of  the  terms 
Vol.  ccxxviii — 23 
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of  the  grant.  If  an  easement  be  granted  in  terms,  or  by 
language  from  which  such  an  interest  imder  settled  rules 
of  construction  is  implied,  the  covenants  will  be  accord- 
ingly enforced.  Where  the  language  used  is  of  doubtful 
import  it  is  for  the  comii  to  construe  the  instrument  and 
determine  whether  the  grant  is  of  a  permanent  interest 
running  with  the  land,  or  only  a  personal  privilege  affect- 
ing the  rights  of  the  parties.  In  the  present  case  it  is 
doubtful  to  say  the  least  whether  there  is  in  any  proper 
legal  sense  both  a  dominant  and  servient  tenement  to 
make  the  doctrine  of  easements  applicable  at  all.  The 
contracting  parties,  two  railroad  companies,  were  not 
dealing  about  lands,  or  estates  or  interests  in  land,  but 
confined  their  negotiations  and  agreement  to  the  privi- 
lege of  crossing  tracks.  The  words  of  the  grant  are,  "The 
party  of  the  first  part  hereby  grants  to  the  party  of  the 
second  part  the  right  to  cross  with  single  track  the  tracks 
of  the  party  of  the  first  part.''  The  thing  granted  was 
the  privilege  of  crossing  tracks  and  no  words  are  used 
indicating  an  intention  to  grant  an  interest  in  land.  The 
agreement  is  silent  as  to  how  long  the  privilege  was  to  be 
enjoyed  and  we  fail  to  find  anything  contained  therein 
to  indicate  an  intention  to  grant  an  interest  running  with 
land.  The  grant  is  only  to  the  party  of  the  second  part, 
not  to  its  successors  and  assigns.  No  words  are  used  to 
suggest  a  grant  in  perpetuity,  such  as  "at  all  times,''  or 
"hereafter  forever,"  or  to  "its  successors  and  assigns 
forever"  or  any  other  like  phrases,  which  have  been  held 
in  some  cases  to  create  an  easement.  There  is  nothing 
in  the  language  of  the  covenant,  nor  in  the  parties  to  the 
agreement,  to  indicate  anything  more  than  the  grant  of 
a  privilege  in  the  nature  of  a  license  by  the  party  of  the 
first  part  to  the  party  of  the  second  part  to  cross  its 
tracks  at  grade.  The  second  party  failed  to  exercise  the 
privilege  during  the  corporate  existence  of  the  party 
granting  it,  and  made  no  attempt  to  do  so  for  nearly 
six  years  after  the  rights,  privileges  and  franchises  of  the 
party  of  the  first  part  had  passed  to  the  appellee  company 


Digitized  by 


Google 


LEHIGH  &  N.  E.  R.  R.  CO.  /.  B.  &  P.  RY.  CO.  366 
1910.]  Opinion  of  the  Court. 

under  the  merger  proceedings.  It  is  doubtful  whether 
the  privilege  thus  granted  was  a  debt,  liability  or  duty 
imposed  upon  the  consolidated  company  within  the 
meaning  of  the  act  of  1901,  but  even  if  it  was,  the  nature 
of  the  obligation  was  not  changed  by  the  merger  and  the 
charactier  of  the  privilege  remained  the  same  after  the 
merger  as  before  it  took  place.  It  was  at  all  times  a 
revocable  privilege  imtil  moneys  had  been  expended,  or 
work  had  been  done  on  the  faith  of  it,  and  nothing  of 
this  kind  had  been  done  up  to  the  time  of  filing  this  bill. 
It  being  a  license  or  privilege  to  cross  tracks,  and  not  an 
eas^nent  running  with  land,  the  right  of  revocation  ran 
with  the  grant  and  could  be  exercised  at  any  time  before 
execution.  The  suggestion  of  the  learned  court  below 
that  the  license  not  having  been  executed  was  revoked 
by  the  merger  we  are  inclined  to  think  is  entirely  soimd, 
but  whether  it  was  so  revoked  or  not,  the  right  of  revo- 
cation at  least  followed  the  merger  and  the  filing  of  this 
bill  to  restrain  the  construction  of  the  crossing  is  a  suffi- 
cient notice  and  exercise  of  such  revocable  act.  While 
other  interesting  questions  have  been  considered  and 
discussed  by  the  court  and  counsel  no  useful  purpose 
will  be  served  by  going  over  this  ground,  because  if  the 
grant  relied  on  is  a  mere  license,  and  the  court  below  and 
here  so  hold,  that  is  an  end  of  the  case.  Our  own  cases 
furnish  ample  authority  for  holding  the  present  grant 
to  be  a  license:  Huflf  v.  McCauley,  53  Pa.  206;  Baldwin  v. 
Taylor,  166  Pa.  507;  Willis  v.  Railway  Co.,  188  Pa.  56; 
Park  Steel  Co.  v.  Railway  Co.,  213  Pa.  322.  WhUe  it  is 
true  licenses  are  usually  given  by  parol,  they  may  be 
conferred  by  instruments  in  writing.  The  nature  and 
character  of  the  grant  do  not  depend  upon  the  manner 
of  making  it,  nor  is  the  rule  of  revocability  affected 
thereby:  1  Washburn  on  Real  Property,  629;  25  Cyc.  645. 
Decree  affirmed  at  cost  of  appellant. 
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Duvars  Estate. 

WUl — Construction — Devi9e — Life  estate — Tmst  and  trustees. 

Where  a  testator  specifically  devises  real  estate  to  his  daughter  for 
life  in  trust  and  gives  her  a  share  in  his  residuary  estate,  but  directs 
that  such  share  "  shall  be  held  in  trust  for  her  by  her  aheady  designated 
trustee,"  the  gift  of  the  residuary  estate  to  the  daughter  will  be  con- 
strued as  a  gift  for  life  only,  especially  is  this  true  where  the  benefi- 
ciary and  all  parties  in  interest  treated  it  as  a  trust  estate  during  the 
life  of  the  daughter,  a  period  of  sixty-eight  years  from  the  creation  of 
the  trust,  and  where  the  intention  not  to  give  an  absolute  estate  b^ 
pears  from  the  four  comers  of  the  will. 

Argued  March  23, 1910.  Appeal,  No.  382,  Jan.  T.,1909, 
by  Samuel  Wagner,  Executor  of  the  Will  of  Sophia  M. 
Ash,  deceased,  from  decree  of  0.  C.  Phila.  Co.,  April  T., 
1879,  No.  248,  dismissing  exceptions  to  adjudication  in 
Estate  of  James  S.  Duval,  deceased.  Before  Brown, 
Mestrbzat,  Potter,  Elkin  and  Moschzisker,  JJ. 
Affirmed. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  that  James  Duval  died 
in  1842,  leaving  a  will  dated  March  22, 1842.  In  the  first 
nine  of  the  ten  items  thereof  he  made  specific  devises 
of  sundry  parts  of  his  real  estate  among  his  children 
and  grandchildren,  the  ninth  item  being  of  a  store  on 
Market  street  and  a  house  on  Tenth  street,  Philadel- 
phia, to  his  daughter  Sophia  M.  Ash,  ''to  be  held  in 
trust  for  her  or  her  children  by  Samuel  Wagner,  but 
should  the  said  Sophia  die  without  children,  then  the 
said  properties  shall  revert  to  my  estate  to  be  divided 
among  my  children  or  their  siu^vors."  Four  dajrs  later 
he  executed  a  codicil  to  his  will  in  which  after  making  a 
couple  of  pecuniary  bequests,  a  specific  devise  in  favor 
of  a  grandson  and  a  provision  in  relation  to  his  son  Wil- 
liam's share  of  his  remaining  estate,  he  declared  it  to  be 
his  will  *'in  the  event  of  the  death  of  my  wife  Catharine 
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that  the  portion  of  my  remaining  estate  that  may  come 
to  my  daughter  Sophia  shall  be  held  in  trust  for  her  by 
her  already  designated  trustee." 

The  testator  then  proceeded,  "for  the  prevention  of 
imcertainties  as  to  the  meaning  and  intention  of  the  sev- 
eral provisions  of  [his]  last  will,"  to  explain  each  one  of 
the  nine  specific  devises  of  his  will  in  detail.  In  relation 
to  item  nine  he  declared,  '4t  is  my  intention  and  I  do  so 
declare  it,  to  give  to  the  children  of  my  daughter  Sophia  M. 
Ash  the  fee  simple  of  the  real  estate  therein  devised  to 
her,  subject  to  the  contingency,  limitations  and  trusts 
therein  mentioned,  and  if  she  should  die  without  leav- 
ing any  children  then  living,  that  the  estate  devised  by 
the  said  clause,  or  by  my  will  otherwise  bequeathed  to 
her,  shall  go  to  my  surviving  children,  and  to  the  issue 
of  any  of  my  children  who  may  have  died  and  to  their 
heirs,  share  and  share  alike,  ....  giving  however,  to 
the  husband  of  my  said  daughter  Sophia,  if  he  be  living, 
the  use  and  benefit  of  such  real  estate  and  the  income  of 
her  personal  estate  during  his  natural  life  and  no  longer." 
Then  followed  a  provision  in  relation  to  item  ten  of  the 
will,  as  follows:  "Also  it  is  my  will,  and  I  do  hereby  de- 
vise all  the  rest  and  residue  of  my  estate,  wheresoever 
situated,  subject  to  the  life  estate  therein  of  my  wife 
Catharine  Duval,  to  my  son  Lewis  Duval,  and  to  my 
sons-in-law,  Samuel  Wagner  and  George  B.  Rodney  .... 
in  trust  to  sell  and  dispose  of  all  the  said  residue  of  my 
said  real  estate  either  at  public  or  private  sale  .... 
and  the  net  proceeds  to  be  first  applied  in  payment  of 
my  debts  ....  and  the  surplus  of  such  purchase  money 
to  be  distributed  by  the  said  trustees  to  and  among  my 
several  children  who  may  be  living  and  to  the  issue  of 
such  as  may  have  died,  in  shares  according  to  the  num- 
ber of  those  living  and  those  who  have  died  leaving  issue 
equally." 

The  real  estate  was  afterwards  sold,  and  the  share  of 
Sophia  M.  Ash  in  the  proceeds  is  the  fimd  for  distribu- 
tion in  this  case. 
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In  1858,  the  trustees  filed  their  account  in  th^  orphans' 
court,  and  it  was  referred  to  John  M.  Collms,  Esq.,  as 
auditor.  The  auditor  awarded  the  share  of  Sophia  M. 
Ash  to  Samuel  Wagner  in  trust  for  her;  and  on  confirma- 
tion of  the  report  of  the  auditor  by  the  orphans'  court, 
the  share  was  paid  to  Samuel  Wagner,  in  trust  for  her. 
Samuel  Wagner  died  in  1879,  and  on  June  6,  1896,  the 
Real  Estate  Trust  Company  was  appointed  trustee  in 
his  place  by  the  orphans'  court.  Sophia  M.  Ash  died 
May  2,  1909,  having  survived  her  husband,  leaving  a 
will  whereof  she  appointed  Samuel  Wagner  (son  of  the 
Samuel  Wagner  above  named),  sole  executor.  The  Real 
Estate  Trust  Company  duly  filed  its  account  as  trustee 
in  the  orphans'  court.  At  the  audit  the  fund  was  claimed 
by  the  executor  of  Sophia  M.  Ash,  but  the  claim  was  dis- 
allowed by  the  auditing  judge,  and  the  fund  awarded  to 
the  severjJ  children  of  the  testatrix. 

The  court  in  an  opinion  by  Dallbtt,  J.,  with  a  dis- 
senting opinion  by  Penrose,  J.,  sustained  the  adjudica- 
tion by  Anderson,  J.,  awarding  the  fund  for  distribu- 
tion to  all  the  children  of  Sophia  M.  Ash  in  equal  shares. 

Error  assigned  was  the  decree  of  the  court, 

W.  W.  Montgomery ,  Jr.,  and  W.  W.  Montgomery  for 
appellant,  cited:  Biddle's  Est.,  28  Pa.  59;  Mickley's  App., 
92  Pa.  514;  Fahmey  v.  Holsinger,  65  Pa.  388;  Flick  v. 
Oil  Co.,  188  Pa.  317;  Mitchell  v.  Ry.  Co.,  166  Pa.  645; 
Richards  v.  Bentz,  212  Pa.  93;  Ault  v.  Karch,  220  Pa. 
366. 

WiUiam  S.  Clawson  for  Emmeline  Reed  Bedell,  appellee. 

Alfred  M.  Mohr,  with  him  WiUiam  S.  Clawson,  for  sons 
of  Sophia  M.  Ash,  appellees. 

Opinion  by  Mr.  Justice  Elkin,  May  24,  1910: 

The  answer  to  the  question  raised  by  this  appeal  de- 
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pends  upon  the  construction  of  a  will  made  March  18, 
1842,  and  a  codicil  added  four  days  later.  It  relates  to 
the  share  of  the  residuary  estate  given  by  the  testator 
to  a  daughter.  The  will  and  codicil  were  admitted  to 
probate  after  the  death  of  the  testator  which  occurred 
about  one  month  after  their  execution  and  administra- 
tion followed  in  due  course.  The  fund  for  distribution 
was  derived  from  the  proceeds  of  the  sale  of  real  estate 
under  the  direction  contained  in  the  residuary  clause  of 
the  will.  The  testator  died  in  1842,  his  widow  in  1857, 
and  the  daughter,  Sophia  M.  Ash,  the  distribution  of 
whose  estate  is  in  controversy  here,  in  1909.  In  1859, 
the  auditor  appointed  to  audit  and  adjust  the  first  and 
second  accounts  of  the  surviving  testamentary  trustees 
reported  a  distribution  and  awarded  the  share  of  Sophia  M. 
Ash  to  the  trustees  to  be  held  in  trust  for  her  as  directed 
by  the  will  and  it  was  so  held  in  trust  up  to  the  time  of 
her  death.  It  thus  appears  that  the  share  of  Sophia  M. 
Ash  given  to  her  by  the  will  of  her  father  has  been  held  in 
trust  since  the  death  of  the  testator  in  1842,  down  to 
the  death  of  the  widow  in  1857,  and  from  that  time  to 
the  present,  in  all  a  period  of  sixty-seven  years,  for  the 
use  and  benefit  of  this  daughter  for  whom  it  was  created. 
Sophia  M.  Ash  made  a  will  giving  her  entire  estate  to 
two  daughters,  who  now  claim  the  corpus  of  the  trust 
estate  as  legatees  under  the  will  of  their  mother.  The 
other  children  of  Sophia  M.  Ash,  not  beneficiaries  under 
the  will  of  their  mother,  claim  that  the  fund  thus  held 
in  trust  was  not  an  absolute  estate  in  their  mother,  but 
that  it  passed  under  the  will  of  James  S.  Duval,  the  origi- 
nal testator.  The  whole  controversy  therefore  turns 
upon  the  question  whether  Sophia  M.  Ash  took  an  ab- 
solute estate  or  only  a  life  interest  in  the  share  set  apart 
for  her  use  under  the  residuary  clause  in  the  will  of  her 
father.  The  learned  orphans'  court  held  that  Sophia  M. 
Ash  only  took  a  life  interest  in  the  share  thus  set  apart 
for  her  use  and  that  her  children  did  not  take  through 
her  but  as  devisees  or  legatees  under  the  will  of  James  S. 
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Duval.  While  this  was  the  conclusion  of  the  court,  a  dis- 
senting opinion  was  filed  in  support  of  the  view  that 
Sophia  M.  Ash  took  an  absolute  estate  and  had  the  right 
to  dispose  of  the  same  by  will.  It  must  be  conceded  that 
the  question  is  not  free  from  difficulty  and  that  different 
views  may  be  entertained  and  supported  under  estab- 
lished rules  of  construction,  depending  of  course  upon 
the  intention  of  the  original  testator  as  gathered  from 
the  four  comers  of  his  will.  Under  the  circiunstances 
the  will  and  codicil  must  be  treated  as  one  instrument  be- 
cause four  days  after  the  execution  of  his  will  the  testator 
by  means  of  the  codicil  undertook  to  declare  his  intention 
and  make  clear  his  piupose  with  reference  to  every  dis- 
position of  his  property  made  in  the  original  will.  The 
codicil  is  longer  than  the  will,  and  the  declaration  of  in- 
tention about  as  involved  as  the  will  itself,  so  that  no 
one  can  say  with  absolute  certainty  just  what  the  testa- 
tor meant.  It  is  perfectly  clear  that  as  to  the  real  estate 
specifically  devised  to  his  daughter,  Sophia  M.  Ash,  only 
a  life  interest  was  given.  As  to  such  real  estate  the  tes- 
tator in  his  codicil  said,  "It  is  my  intention,  and  I  so  de- 
clare it,  to  give  to  the  children  of  my  daughter,  Sophia  M. 
Ash,  the  fee  simple  of  the  real  estate  therein  devised  to 
her,  subject  to  the  contingency,  limitation  and  trusts 
therein  mentioned."  If  the  fund  for  distribution  had 
arisen  from  the  sale  of  real  estate  which  passed  under 
clause  nine  of  the  will  of  coiu'se  it  would  not  be  con- 
tended that  Sophia  M.  Ash  took  an  absolute  estate  when 
the  testator  had  expressly  declared  that  the  fee  simple 
title  should  vest  in  her  children.  It  is  argued  for  appel- 
lant that  this  provision  does  not  relate  to  the  residuary 
estate  and  that  it  is  without  significance  in  arriving  at 
the  intention  of  the  testator  with  respect  to  the  same. 
It  is  true  it  does  not  relate  in  terms  to  the  share  of  the 
estate  which  passed  under  the  residuary  clause  and  it 
may  be  that  it  should  have  no  controlling  eflfect  in  the 
determination  of  the  question  here  involved.  It  is  ap- 
parent, however,  that  for  some  reason  the  testator  did 
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not  give  an  abselute  estate  to  this  daughter  but  in  every 
instance  in  which  mention  is  made  of  her  share  it  is 
coupled  with  the  provision  that  it  shall  be  held  in  trust 
for  her.  As  to  the  residuary  estate  it  is  provided:  "I 
also  declare  it  to  be  my  will  in  the  event  of  the  death  of 
my  wife  Catherine  that  the  portion  of  my  remaining 
estate  that  may  come  to  my  daughter  Sophia  shall  be 
held  in  trust  for  her  by  her  already  designated  trustee." 
Here  then  as  to  the  residuary  share  it  is  expressly  pro- 
vided that  it  shall  be  held  in  trust  for  her  by  the  same 
trustee  designated  to  hold  the  trust  estate  specifically  de- 
vised to  this  daughter  under  clause  nine.  In  reading  the 
whole  will  we  cannot  escape  the  conclusion  that  the 
testator  did  not  intend  to  give  this  daughter  an  absolute 
estate  but  that  his  purpose  was  to  give  her  the  use  and 
benefit  of  the  share  set  apart  for  her  during  life  and  that 
at  her  death  the  corpus  of  the  trust  should  pass  to  her 
children.  While  this  intention  is  not  so  clear  as  to  the 
residuary  share,  it  does  sufficiently  appear  by  the  express 
declaration  of  the  testator  to  warrant  the  belief  and  jus- 
tify the  conclusion  that  he  so  intended  it.  He  did  pro- 
vide that  this  residuary  share  should  be  held  in  trust  and 
by  the  same  trustee,  and  it  seems  but  reasonable  to  hold 
that  he  intended  the  whole  trust  estate  to  be  held  in  the 
same  way,  for  the  same  purpose  and  with  like  incidents 
of  use  and  ownership.  This  is  what  the  court  below  held 
and  we  think  properly  so  held.  The  testator  created  a 
trust  to  safeguard  every  gift  to  this  daughter  which  sug- 
gests an  intent  not  to  give  the  fee,  and  while  this  is  not 
conclusive  it  is  a  fact  which  taken  in  connection  with 
other  parts  of  the  will  has  a  strong  bearing  in  arriving  at 
a  proper  construction  of  that  instnunent.  Again,  all  of 
the  parties  in  interest  up  to  the  time  of  the  death  of 
Sophia  M.  Ash  acted  upon  the  theory  that  she  only  had 
a  life  interest  in  the  trust  estate.  It  has  been  held  in 
trust  for  sixty-eight  years  and  while  this  is  in  no  sense 
conclusive  it  shows  that  the  construction  put  upon  the 
will  by  the  auditor  in  1859,  when  the  share  of  Sophia  M. 
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Ash  was  awarded  in  trust  for  her  use  was  accepted  by  her 
during  the  remaining  years  of  her  life  as  the  proper  in- 
terpretation of  the  will.  If  she  took  an  absolute  estate 
under  the  residuary  clause  she  was  entitled  to  receive 
the  same  at  the  death  of  her  mother  in  1857,  but  no  such 
contention  was  then  made  nor  was  any  such  right  as- 
serted in  the  lifetime  of  the  beneficiary.  We  therefore 
concur  with  the  learned  court  below  that  Sophia  M.  Ash 
did  not  take  an  absolute  estate  under  the  residuary  clause 
of  her  father's  will  but  had  a  life  interest  in  the  share 
thus  set  apart  for  her  use  and  we  put  this  upon  the 
ground  that  the  intention  of  the  testator  as  gathered 
from  the  whole  will  indicates  such  a  purpose. 
Decree  aflSrmed  at  cost  of  appellant. 


Amos  V.  Delaware  River  Ferry  Company,  Appellant. 

Negligence — Ferries — Landing  of  passengers — Absence  of  gang  plank. 

1.  Where  a  ferry  company  fails  to  supply  a  gang  plank  to  connect 
the  boat  with  the  floating  dock  at  the  point  where  passengers  land, 
although  it  supplies  one  at  the  center  of  the  boat  for  horses,  and  it  ap- 
pears that  a  passenger  is  injured  while  landing  owing  to  the  absence  of 
such  plank,  and  that  the  accident  could  have  been  avoided  if  a  plank 
had  been  supplied,  the  company  is  guilty  of  negligence,  and  liable  in 
damages  to  the  person  injured.  In  such  a  case  it  is  not  required  of 
the  plaintiff  to  show  that  it  was  usual  and  proper  for  ferryboats  to 
have  gang  planks. 

2.  In  such  a  case  the  plaintiff's  contributory  neg^ig^ce  is  a  ques- 
tion for  the  jiuy  where  it  appears  that  plaintiff  was  in  the  act  of  8t^>- 
ping  from  the  boat  to  the  dock  when  the  boat  and  dock  were  in  contact, 
presenting  an  even  surface,  that  she  then  looked  ahead  and  stepped, 
and  as  she  was  doing  so  the  boat  receded  somewhat,  and  her  foot  in- 
stead of  reaching  the  dock  went  into  the  space  between  and  was  crushed 
by  the  returning  surge  of  the  boat. 

Negligence — Damages — Permanent  disability — Expectancy  of  ft[/5j. 

3.  Where  the  age  of  a  plaintiff  at  the  time  of  an  accident,  and  her 
previous  physical  condition  and  habits  of  life  are  in  evidence  and  plain- 
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tiff  herself  appears,  the  jury  are  competent  to  judge  her  probable  ex- 
pectancy of  life,  and  where  the  medical  testimony  shows  that  her 
disability  will  likely  be  permanent  and  always  accompanied  by  pain 
and  suffering  to  rdieve  which  electrical  and  other  treatment  will  be 
required,  such  treatment  may  be  considered  in  estimatmg  the  damages. 

Negligence — Ships  and  shipping — Ferryboat — Limitation  of  liability 
— Valve  of  vessel  and  freight — Jurisdiction  of  state  and  federal  courts. 

4.  The  fact  that  the  laws  of  Pennsylvania  forbid  a  conmion  carrier 
from  limiting  his  liability  for  negligence  does  not  take  away  the  juris- 
diction of  the  state  court  because  the  federal  laws  limit  the  liability  of 
the  owner  of  a  vessel  in  the  operation  of  which  a  person  is  injured,  to 
the  amount  or  value  of  the  interest  of  the  owner  in  the  vessel  and 
freight. 

5.  In  such  a  case  the  vessel  owner  may  make  his  defense  of  limited 
liability  if  he  so  chooses,  and  he  may  if  he  desires,  have  a  special  find- 
ing as  to  the  value  of  the  vessel. 

Argued  March  28, 1910.  Appeal,  No.  65,  Jan.  T.,  1910, 
by  defendant,  from  judgment  of  C.  P.  No,  5,  Phila.  Co., 
June  T.,  1905,  No.  3,206,  on  verdict  for  plaintiff  in  case 
of  Jennie  Amos  v.  Delaware  River  Ferry  Company  of 
New  Jersey.  Before  Fell,  C.  J.,  Potter,  Elkin,  Stew- 
art and  MoscHZiSKER,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Martin,  P.  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Supreme  Court. 

At  the  trial  the  court  admitted  under  objection  and 
exertion  evidence  as  to  the  costs  of  electrical  treat- 
ment. [1,2] 

The  court  charged  in  part  as  follows: 

[Dr.  Franklin,  the  visiting  surgeon  at  St.  Joseph's 
Hospital,  testified  that  he  had  seen  her  three  or  four 
times  during  the  last  three  or  four  years;  for  three  years 
she  had  continued  to  get  worse;  he  did  not  look  for  any 
improvement,  and,  in  his  opinion,  the  injury  was  the 
cause  of  her  condition.  The  best  means  of  treatment, 
in  his  opinion,  would  be  massage,  four  or  five  times  a 
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week,  which  would  cost  an  average  of  $1.00  a  treat- 
ment. He  said  that  sometimes  electric  treatment  had 
been  beneficial,  but  he  had  not  found  much  benefit  from 
it  in  these  cases,  and  could  not  say  whether  or  hot  it 
would  be  desirable  in  this  case,  but  that  if  such  treatment 
was  employed  he  would  recommend  the  application  once 
or  twice  a  week,  which  would  cost  $1.00.]  [3] 

[If  the  evidence  satisfies  you  that  the  injury  perma- 
nently disables  her  you  may  regard  her  age  and  her 
probable  diu'ation  of  life  and  working  capacity  with  a 
view  of  forming  yoiu*  judgment  as  to  what  amount  she 
would  have  been  able  to  earn  if  she  had  not  suffered  this 
injury,  and  that  siun  and  no  more  should  be  awarded  to 
her.  She  would  not  be  entitled  to  an  amount  which  in- 
vested would  yield  at  interest  the  loss  in  earnings,  but 
only  such  sum  as  will  equal  the  money  she  would  have 
earned  if  the  injury  had  not  occurred.]  [4] 

[The  plaintiff  testified  that  she  saw  there  was  no  gang 
plank.  The  negUgence  charged  by  the  plaintiff  is  that 
the  persons  in  charge  of  the  boat  should  have  secured 
it  in  such  a  manner  as  to  prevent  it  from  surging  back.]  [5] 

Defendant  presented  these  points: 

1.  The  plaintiff  in  this  case  having  alleged  that  it  was 
negUgence  on  the  part  of  the  defendant  to  fail  to  supply 
a  gang  plank  for  the  purpose  of  permitting  her  to  disem- 
bark from  the  ferryboat  when  it  was  tied  up  in  the  dock 
at  Kaighn's  Point,  must  first  prove  that  the  proper  and 
careful  means  for  the  disembarking  of  passengers  from 
a  ferryboat  by  other  companies  operating  ferryboats  is  to 
place  a  gang  plank  at  the  exits  for  that  purpose.  The 
mere  absence  of  a  gang  plank  at  the  time  of  this  accident 
raises  no  presiunption  of  negligence.   Answer:  Refused.  [6] 

2.  The  presence  or  absence  of  a  gang  plank  from  the 
ferryboat  to  the  dock  has  no  bearing  upon  the  negligence 
of  the  defendant  until  the  plaintiff  has  first  proved  by 
competent  evidence  the  necessity  for  a  gang  plank  in  the 
exercise  of  the  duty  owed  by  the  defendant  company  to 
her  as  a  passenger,  and  you  must,  therefore,  disregard  any 


Digitized  by 


Google 


AMOS  V.  DEL/VWARE  RIVER  FERRY  CO.,  Appellant.  365 
1910.]  Charge  of  Court — Aiguments. . 

evidence  in  this  case  concerning  its  absence  in  finding 
whether  or  not  there  was  negligence  on  the  part  of  the 
defendant.    Answer:  Refused.  [7] 

5.  If  you  believe  from  the  evidence  in  this  case  that 
the  plaintiff  saw  or  could  have  seen  the  motion  of  the 
ferryboat,  in  the  manner  described  by  the  witnesses,  she 
was  guilty  of  contributory  negligence  in  not  stepping 
from  the  boat  to  the  dock  carefully,  because  she  had 
knowledge  of  the  danger  at  that  point,  and  her  own  neg- 
ligence is  an  element  which  contributed  to  her  injury,  so 
that  you  must  find  a  verdict  for  the  defendant.  Answer: 
Refused.  [8] 

6.  Under  all  the  evidence  in  this  case  your  verdict 
must  be  for  the  defendant.    Answer:  Refused.  [9] 

Verdict  and  judgment  for  plaintiff  for  $8,000.  De- 
fendant appealed. 

Errors  assigned  were  (1,  2)  ruling  on  evidence  and 
(3-9)  above  instructions,  quoting  them. 

Wm.  Clarke  Mason,  for  appellant. — The  trial  judge 
erred  in  admitting  evidence  of  the  cost  of  electric  and 
massage  treatment,  and  charging  Jthe  jury  upon  the 
measure  of  damages:  Amberson  Ave.,  179  Pa.  634; 
Bums  V.  Penna.  Railroad  Co.,  219  Pa.  225;  Goodhart  v. 
Penna.  Railroad  Co.,  177  Pa.  1;  McHugh  v.  Schlosser, 
159  Pa.  480;  Penna.  Raiboad  Co.  v.  Butler,  57  Pa.  335; 
Wallace  v.  Penna.  Raih-oad  Co.,  219  Pa.  327. 

The  evidence  offered  by  the  plaintiff  was  not  sufficient 
to  prove  negUgence  on  the  part  of  the  defendant:  Bem- 
inger  v.  Railroad  Co.,  203  Pa.  516;  Seddon  v.  Bickley, 
153  Pa.  271;  Green  v.  Railroad  Co.,  214  Pa.  240;  Her- 
stine  V.  Railroad  Co.,  151  Pa.  244;  Ault  v.  Cowan,  20 
Pa.  Superior  Ct.  616;  Ginn  v.  Raikoad  Co.,  220  Pa.  552. 

The  evidence  in  the  plaintiff's  case  shows  that  the 
plaintiff  was  guilty  of  negligence:  Graham  v.  Penna. 
Co.,  139  Pa.  149;  Lemer  v.  Philadelphia,  221  Pa.  294; 
Hopkins  v.  R.  R.  Co.,  225  Pa.  193. 
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The  admiralty  court  of  the  United  States  has  exclusive 
jurisdiction  of  this  case:  Loughin  v.  McCaulley,  186  Pa. 
517. 

Admiralty  has  exclusive  jmisdiction  of  a  proceeding 
by  shipowners  to  limit  their  liability:  Quinlan  v.  Pew, 
56  Fed.  Repr.  Ill;  In  re  Starin,  124  Fed.  Repr.  101; 
The  John  K.  Gilkinson,  150  Fed.  Repr.  454;  The  South- 
side,  155  Fed.  Repr.  364;  The  Hofifmans,  171  Fed.  Repr. 
455;  Loughin  v.  McCaulley,  186  Pa.  517;  Butler  v. 
Steamship  Co.,  130  U.  S.  527  (9  Sup.  Ct.  Repr.  612); 
Norwich  Co.  v.  Wright,  80  U.  S.  104;  Elwell  v.  Geibei, 
33  Fed.  Repr.  71;  The  Mary  Lord,  31  Fed.  Repr.  416; 
The  S.  A.  McCaulley,  99  Fed.  Repr.  302;  The  Lotta,  150 
Fed.  Repr.  219. 

Thomas  Learning ^  with  him  Michael  Francis  DayiU,  for 
appellee. — The  learned  trial  judge  did  not  err  in  ad- 
mitting evidence  of  the  cost  of  electric  and  massage 
treatment  and  in  charging  the  jury  upon  the  measure 
of  damages. 

The  evidence  is  clear  that  the  defendant  was  guilty 
of  negligence:  R.  R.  Co.  v.  Palmer,  33  N.  J.  L,  90;  ^pat) 
V.  R.  R.  Co.,  21  Misc.  (N.  Y.)  683. 

There  is  no  evidence  of  contributory  negligence  on  the 
part  of  the  plaintiff. 

The  admiralty  court  of  the  United  States  has  not  ex- 
clusive jurisdiction  of  the  case  at  bar:  Baird  v.  Daly,  57 
N.  Y.  236;  Brown  v.  Gihnore,  92  Pa.  40;  Chase  v.  Steam- 
boat Co.,  9  R.  I.  419;  Steamer  Petrel  v.  Dumont,  28 
Ohio,  602;  The  Moses  Taylor,  71  U.  S.  411;  The  Hine  v. 
Trevor,  71  U.  S.  555;  Waring  v.  Clarke,  46  U.  S.  441; 
Navigation  Co.  v.  Merchants'  Bank,  47  U.  S.  344;  Steam- 
boat Co.  V.  Chase,  83  U.  S.  522;  Taylor  v.  Carryl,  61 
U.  S.  583;  Schoonmaker  v.  Gihnore,  102  U.  S.  118- 

Opinion  by  Mr.  Justice  Stewart,  May  24,  1910: 
The  plaintiff  was  a  passenger  on  a  ferryboat  operated 
by  the  defendant  company  between  points  on  the  Dela- 
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ware  river.  The  boat  having  reached  its  terminal,  was 
docked  in  the  usual  way,  and,  the  guards  having  been 
removed,  passengers  were  invited  to  disembark.  No 
gang  plank  connected  the  boat  with  the  floating  dock  to 
which  it  was  moored.  While  plaintiff  was  in  the  act  of 
stepping  from  the  boat  to  the  dock  the  boat  receded 
somewhat,  and  plaintiff's  foot  instead  of  reaching  the 
dock  went  into  the  space  between  and  was  crushed  by 
the  returning  surge  of  the  boat.  The  negligence  charged 
was  the  failure  to  provide  a  gang  plank.  The  trial  re- 
sulted in  a  verdict  for  the  plaintiff.  It  is  now  complained 
that  there  should  have  been  no  submission  of  the  case, 
inasmuch  as  it  was  not  shown  that  it  is  usual  and  proper 
for  ferryboats  to  be  supplied  with  gang  planks.  It  is 
quite  evident  that  had  there  been  a  gang  plank  there  in 
place,  this  accident  could  not  have  occurred.  It  may  be 
entirely  practicable  to  moor  a  ferryboat  to  a  floating 
dock  in  a  way  which  will  preserve  constant  contact  be- 
tween the  two,  and  at  the  same  time  a  constant  level 
smf ace.  However  this  may  be,  we  know  that  it  was  not 
done  in  this  instance;  and  we  have  as  the  result  an  acci- 
dent which  might  readily  have  been  foreseen  as  likely  to 
happen,  and  which  by  the  exercise  of  common  prudence 
would  have  been  avoided.  The  plaintiff  was  not  re- 
quired to  show  that  it  was  usual  and  proper  for  ferry- 
boats to  have  gang  planks.  She  did  show  that  the  de- 
fendant company  in  this  instance  thought  it  prudent,  if 
not  necessary,  to  have  a  gang  plank  in  the  center  of  the 
boat  for  the  safe  passage  of  horses  from  the  boat,  for  it 
had  supplied  one.  Why  the  same  precaution  that  was 
taken  to  avoid  accidents  to  horses  was  not  taken  to  avoid 
accidents  to  passengers,  was  for  the  defendant  to  explain. 
To  cite  Herstine  v.  Lehigh  Valley  R.  R.  Co.,  151  Pa.  244, 
IS  to  show  a  clear  misapprehension  of  what  was  there 
ruled.  We  quote  from  the  opinion  in  the  case:  ''It  is 
now  well  settled  that  the  rule  in  Laing  v.  Colder,  8  Pa. 
479,  is  applicable  to  cases  where  a  passenger  is  injiu^ 
in,  or  because  of,  an  accident  happening  to  the  train. 
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boat  or  other  kinds  of  transportation.  The  reason  of  the 
rule  in  such  cases  is  that  a  contract  to  carry  is,  within 
the  understanding  of  both  parties,  a  contract  to  carry 
safely;  and  a  breach  of  this  contract  by  reason  of  the 
failure  or  insufficiency  of  any  of  the  means  provided  for 
the  carriage,  puts  the  carrier  upon  the  defensive;  the 
construction  of  these  roads,  cars  and  boats,  and  their 
management  arid  care,  are  subjects  peculiarly  within  the 
knowledge  of  the  carrier,  and  with  which  the  passenger  has 
no  means  of  becoming  familiar.  When  an  accident  occurs, 
therefore,  the  presumption  is  that  it  is  due  to  the  want 
of  care  in  construction,  repair  or  management,  and  the 
burden  of  showing  its  own  freedom  from  fault  is  on  the 
carrier."  So,  in  this  case,  the  accident  having  occurred 
in  the-  manner  stated,  the  burden  was  on  the  defendant 
to  show  circumstances  which  would  acquit  it  of  blame. 
It  showed  nothing. 

With  quite  as  little  reason  can  the  submission  of  the 
question  of  plaintiff's  contributory  neghgence  be  com- 
plained of  by  the  defendant.  A  finding  adverse  to  the 
plaintiff  on  this  ground  would  have  had  no  support  in 
the  evidence.  Plaintiff  testified  that  as  she  approached 
the  end  of  the  boat,  with  some  fifteen  passengers  ahead 
of  her,  she  looked  and  saw  that  there  was  no  gang  plank, 
but  that  the  boat  and  dock  were  then  in  contact  pre- 
senting an  even  surface,  and  that  she  then  looked  ahead 
and  stepped.  She  was  not  required  to  keep  her  eyes  upon 
the  point  of  contact  between  the  boat  and  landing;  she 
had  a  right  to  assume  that  since  there  was  no  gang  plank 
there,  that  an  equally  safe  way  had  been  provided,  and 
that  the  designated  path  would  be  safe  for  her  to  follow. 
Her  narrative  of  the  occurrence,  neither  qualified  nor 
contradicted,  showed  a  case  clear  of  contributory  neg- 
hgence, and  it  was  extreme  indulgence  to  the  defendant 
to  allow  a  submission  of  the  question  to  the  jury. 

The  exception  taken  to  the  ruling  of  the  court  with 
respect  to  the  measure  of  damages  is  without  merit. 
The  ruUng  was  conditioned  on  a  finding  of  permanent 
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disability  by  the  jury.  The  age  of  plaintiff  at  the  time 
of  the  accident  was  in  evidence;  so  also  was  her  previous 
physical  condition  and  habits  of  life.  With  this  evidence, 
and  the  witness  before  them,  the  jury  were  competent 
to  form  their  own  judgment  as  to  her  expectancy  of  life. 
It  was  shown  by  medical  testimony  that  not  only  was 
her  disability  likely  to  be  permanent,  but  that  no  limit 
in  time,  other  than  her  life,  could  be  put  with  certainty 
to  the  pain  and  suflfering  which  she  would  endure  in 
consequence.  For  mitigation  of  this  pain  it  was  shown 
that  electrical  and  other  treatment  would  be  required. 
It  was  objected  that  because  it  was  not  shown  with 
greater  degree  of  certainty  how  long  such  treatment 
would  be  required,  it  was  not  to  be  considered  in  esti- 
mating plaintiff's  damages.  In  this,  as  in  all  elements 
of  damage  which  have  regard  to  the  future,  it  is  a  ques- 
tion of  likelihood  as  to  continuance;  but  that  is  always  for 
the  jury.  A  sufficient  basis  was  here  afforded  by  the 
evidence  for  an  intelligent  judgment,  and  that  was  all 
that  was  required. 

Finally,  it  is  urged  that  the  court  was  without  juris- 
diction to  consider  and  adjudge  the  case.  The  argument 
advanced  is,  that  under  the  laws  of  this  state  a  common 
carrier  may  not  limit  his  liability  for  negUgence,  and  be- 
cause of  this  fact  the  courts  of  the  state  cannot  afford  the 
defendant  the  benefit  to  which  it  is  entitled  imder  the 
acts  of  congress,  and  the  rules  of  the  supreme  court  of 
the  United  States  for  their  enforcement,  which  acts  and 
rules  limit  the  liability  in  cases  of  this  character  to  the 
amount  or  value  of  the  interest  of  the  owner  in  the  vessel 
and  freight  then  pending.  The  conclusion  sought  to  be 
derived  is  that  exclusive  jurisdiction  therefore  is  in  the 
admiralty  courts.  We  do  not  understand  that  the  ju- 
risdiction of  the  state  court  is  challenged  on  any  other 
ground  than  that  above  stated,  namely,  its  inability  to 
afford  the  relief  allowed  under  federal  statutes.  Indeed, 
in  the  light  of  the  decisions  of  this  court,  which  are  en- 
tirely in  accord  with  the  accepted  doctrine  of  both  federal 
Vol.  ccxxviii— 24 
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and  state  courtS;  apart  from  this  one  consideration  now 
urged  upon  our  attention,  the  concurrent  jurisdiction 
of  the  state  courts  with  the  federal  where  a  common- 
law  right  exists  and  the  remedy  sought  is  a  common-law 
remedy,  may  be  regarded  as  definitely  and  fully  settled. 
The  exclusive  jurisdiction  which  is  allowed  the  federal 
courts,  as  said  above,  is  the  matter  of  enforcement  of  the 
maritime  hen  in  the  way  provided  by  the  act  of  congress. 
This  the  state  cannot  do.  Some  federal  and  state  cases 
recognizing  the  concurrent  jurisdiction  of  the  state  courts 
where  a  common-law  right  is  asserted,  go  so  far  as  to  hold 
that  where  there  is  but  a  single  claim  of  damage,  and  no 
apportionment  of  the  proceeds  of  the  vessel  is  needed 
among  several  claimants,  there  is  no  need  to  adopt  the 
methods  provided  by  federal  law,  and  that  the  state 
courts  may  apply  their  own  remedy.  Others  held  that 
the  number  of  claimants  is  of  no  importance,  and  whether 
one  or  several,  the  federal  courts  alone  have  authority 
in  the  premises.  The  argument  fails  to  allow  full  effect 
to  the  decision  of  this  court  in  Loughin  v.  McCauUey, 
186  Pa.  517.  That  was  an  action  to  recover  damages  for 
the  death  of  plaintiff's  husband,  alleged  to  have  been 
caused  by  the  negligent  operation  of  a  steam  tug  which 
was  owned  by  several  parties.  An  offer  on  part  of  de- 
fendant to  show  the  value  of  the  tug  and  their  propor- 
tionate interest  in  it,  for  the  purpose  of  limiting  their 
liability,  was  refused.  A  judgment  having  been  recov- 
ered by  the  plaintiff,  on  appeal  the  rejection  of  the  evi- 
dence was  assigned  as  error.  The  judgment  was  re- 
versed with  a  venire.  The  case  is  express  authority  for 
these  several  propositions:  (1)  where  the  case  involves 
a  common-law  right  the  jurisdiction  of  the  federal  and 
state  courts  is  concurrent;  (2)  a  vessel  owner  may  make 
his  defense  of  limited  liability  in  a  state  court  if  he  so 
chooses;  (3)  his  right  to  have  his  liability  limitation  ad- 
ministered in  the  federal  courts  is  not  absolute,  but  is 
contingent  upon  something  being  done  by  the  vessel 
owner;  and  (4)  where  the  action  proceeds  in  the  common 
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pleas,  the  vessel  owner  may,  if  he  desire,  have  a  special 
finding  as  to  the  value  of  the  vessel.  As  to  the  first  and 
second  of  these  propositions,  the  case  follows  Albany  City 
Ins.  CJo.  V.  Whitney,  70  Pa.  248,  where  the  question 
of  concurrent  jurisdiction  is  distinctly  settled.  The  fol- 
lowing quotation  from  the  opinion  establishes  the  third, 
and  it  is  too  explicit  to  be  misunderstood:  "These  stat- 
utory limitations  of  liability,  so  construed  by  the  su- 
preme court  of  the  United  States,  would  seem  to  settle 
the  question  in  this  case  in  favor  of  appellants.  But  it  is 
argued  for  appellee  that  they  cannot  prevail  against  the 
prohibition  in  sec.  21,  art.  Ill,  of  the  constitution  of 
Pennsylvania  against  any  limitation  of  the  amount  to 
be  recovered  for  injuries  resulting  in  death,  and  that  in 
any  view  they  cannot  be  administered  by  a  Pennsylvania 
court  in  a  common-law  action.  As  to  the  first  objection, 
it  is  clear  that  neither  statute  nor  constitution  of  Penn- 
sylvania can  be  set  up  against  a  right  given  by  congress 
in  its  control  of  the  maritime  law  of  the  country.  That 
control  is  paramoimt,  and  when  it  has  been  exercised  in  a 
particular  way  all  state  authority  must  conform  to  it. 
The  second  objection,  that  the  limitation  cannot  be  ad- 
ministered by  a  state  court  in  a  common-law  action,  must 
depend  primarily  on  the  language  of  the  acts  of  congress 
and  the  nature  of  the  right  which  they  confer.  If  such 
right  is  contingent  on  something  to  be  done  by  the  vessel 
owner  or  others,  then  we  must  look  into  the  pleadings  or 
the  evidence  of  the  acts  of  the  parties.  But  if,  on  the 
other  hand,  the  right  is  absolute,  then  clearly  it  cannot  be 
defeated  by  the  plaintiff's  choice  of  the  tribunal,  and  if 
the  state  court  is  unable  through  defect  of  its  jurisdic- 
tion over  parties  or  subject-matter,  or  through  its  methods 
of  procedure,  to  protect  the  right,  then  the  court  must 
dismiss  the  case  for  want  of  appropriate  powers  to  deter- 
mine it  in  accordance  with  the  paramount  law  on  the 
subject."  After  discussing  the  provisions  of  the  several 
acts  of  congress  applicable,  the  opinion  proceeds:  "The 
provisions  are  manifestly  in  furtherance,  not  in  restric- 
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tion,  of  the  vessel  owner's  right,  and  are  directory  only, 
in  the  sense  that  they  point  out  a  method  by  which  his 
right  may  be  enforced,  but  are  not  exclusive  of  other 
methods  which  may  be  found  effective  for  the  same  pur- 
pose. And  such  we  understand  to  be  the  construction 
settled  by  the  supreme  court  of  the  United  States." 
The  conclusion  derived  from  a  discussion  of  the  cases 
cited  is,  that  the  modes  pointed  out  by  the  several  acts 
of  congress  are  in  aid  and  not  in  restriction  of  the  owner's 
right  to  limit  his  liability,  and  are  not  therefore  exclusive, 
but  that  the  defense  may  be  made  in  any  form  that  the 
nature  of  the  case  and  procedure  of  the  coiul;  will  per- 
mit. The  opinion  concludes:  "We  are  of  opinion  that 
appellants'  ri^t  to  make  this  defense  is  clear,  and  we  see 
no  difficulty  in  enforcing  it  in  this  action.  They  should 
have  been  permitted  to  show  the  value  of  the  tug,  and 
their  respective  proportions  of  ownership  in  it.  The  most 
convenient  practice  then  would  be,  after  appropriate 
instructions  to  the  jury,  to  direct  them  if  they  found  for 
the  plaintiff  to  find  specially  in  addition  the  value  of  the 
tug,  and  the  proportionate  ownership  of  the  several  de- 
fendants. With  these  facts  specifically  found,  the  ver- 
dict could  be  molded  by  the  court  into  proper  form 
with  less  danger  of  mistake  than  if  the  whole  were  left 
in  a  lump  to  the  jury."  The  plain  logic  of  the  opinion  is 
that  the  right  of  a  vessel  owner  to  enforce  a  limited  lia- 
bility is  not  an  absolute  right,  but  contingent  upon  the 
owner  asserting  that  right  in  the  way  provided  by  federal 
statute,  that  is,  by  applying  in  the  admiralty  court  to  have 
vessel  or  freight  appraised.  Until  he  does  this,  the  juris- 
diction of  the  common  pleas  is  complete.  Here  the  de- 
fendant made  no  request  for  a  special  finding  as  to  the 
value  of  the  boat;  nor  had  it  taken  any  steps  to  have 
the  value  adjudged  in  admiralty. 

The  assignments  are  overruled,  and  the  judgment  is 
affirmed. 
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Young,  Appellant,  v.  American  Bonding  Company 
of  Baltimore. 

Principal  and  surety — Bond  to  secure  contract — Variance  from  con- 
tract— Release  of  surety. 

1.  Where  a  bond  issued  by  a  surety  company  refers  to  an  agreement 
between  the  principal  in  the  bond  and  the  obligee,  and  recites  so  much 
of  the  agreement  as  relates  to  what  the  principal  had  engaged  to  do, 
and  for  the  performance  of  which  the  surety  had  become  liable,  a 
variance  in  the  performance  of  the  contract  from  that  portion  recited 
in  the  bond  will  discharge  the  surety,  if  it  appears  that  the  ability  of  the 
principal  to  perform  his  part  of  the  contract  had  been  thereby  mate- 
rially lessened,  and  the  risk  of  the  surety  correspondingly  increased. 

2.  The  interest  of  a  surety  in  an  earlier  contract  between  the  prin- 
cipal and  the  obligee  to  which  the  surety  is  not  a  party  can  arise  only 
at  the  point  where  the  liability  of  the  surety  is  touched,  and  where 
such  liability  is  touched,  it  must  be  in  connection  with  something  ma- 
terial before  the  variance  from  the  contract  can  be  made  available  as  a 
defense  to  the  bond. 

3.  The  doctrine  that  a  surety  is  a  favorite  of  the  law,  and  that  a 
claim  against  him  is  strictissimi  juris  does  not  apply  where  the  bond  or 
imdertaking  is  executed  upon  a  consideration  by  a  corporation  or- 
ganized to  make  such  bonds  or  imdertakings  for  profit.  While  such 
corporations  may  call  themselves  "surety  companies"  their  business 
is  in  all  essential  particulars  that  of  insurance.  Their  contracts  are 
usually  in  the  terms  prescribed  by  themselves,  and  should  be  con-- 
strued  most  strictly  in  favor  of  the  obligee. 

4.  In  an  action  on  a  bond  given  to  secure  the  performance  of  a  con- 
tract where  the  principal  claims  that  the  obligee,  the  other  party  to 
the  contract,  had  released  him  from  all  obligation  to  complete  the 
work  contemplated  by  the  contract,  and  this  claim  is  diluted  and 
denied,  the  contention  raised  by  the  conflict  of  evidence  must  be  passed 
upon  as  a  question  of  fact  by  the  jury. 

Argued  March  28,  1910.  Appeals,  Nos.  74  and  75, 
Jan.  T.,  1910,  by  John  L.  Yoimg,  Kennedy  Crossan  and 
Jane  Fortescue,  in  No.  74,  and  by  Norman  Kellogg  in 
No.  75,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1906,  No.  2,694,  on  verdict  against  defendant,  Norman 
Kellogg,  and  for  American  Bonding  Company  non  ob- 
stante veredicto,  in  case  of  John  L.  Yoimg,  Kennedy 
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Crossan  and  James  Fortescue  v.  Norman  Kellogg,  George 
H.  Thomas,  David  M.  Andrew,  Charles  H.  Basshor  and 
the  American  Bonding  Company  of  Baltimore.  Before 
Fell,  C.  J.,  Potter,  Elkin,  Stewart  and  Mosch- 
ziSKER,  JJ.    Affirmed. 

Assumpsit  upon  a  bond  of  suretyship.  Before  Will- 
son,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Verdict  for  plaintiffs  for  $27,500.  Subsequently  judg- 
ment was  entered  on  the  verdict  against  defendant,  Nor- 
man Kellogg,  and  in  favor  of  the  defendant,  the  American 
Bonding  Company,  non  obstante  veredicto. 

Error  assigned  by  plaintiffs  was  in  entering  judgment 
for  the  bonding  company  non  obstante  veredicto. 

Error  assigned  by  Norman  Kellogg  was  in  dismissing  his 
motion  for  judgment  in  favor  of  himself  non  obstante 
veredicto. 

EUis  Ames  Ballard,  with  him  Boyd  Lee  Spahr,  for  ap- 
pellants, John  L.  Young  et  al. — The  bond  was  not  given 
for  the  faithful  performance  of  the  agreement  of  Feb- 
ruary 26,  1906,  but  only  for  the  accomplishment  of  a 
single  act,  namely,  the  completion  of  a  building  of  a  cer- 
tain cost  within  a  certain  time:  Shelton  v.  American 
Surety  Co.,  131  Fed.  Repr.  210;  New  Haven  v.  National 
Steam  Economizer  Co.,  79  Conn.  482  (65  Atl.  Repr.  959); 
Baglin  v.  Title  Guaranty  &  Surety  Co.,  166  Fed.  Repr. 
366;  Guaranty  Co.  v.  Brick  Co.,  191  U.  S.  416  (24  Sup. 
Ct.  Repr.  142);  Atlantic  Trust,  etc.,  Co.  v.  Laurinburg, 
163  Fed.  Repr.  690;  Alexandria  Water  Co.  v.  National 
Surety  Co.,  226  Pa.  1. 

There  was  no  departure  from  the  terms  of  the  contract 
of  February  26:  Alexandria  Water  Co.  v.  National  Surety 
Co.,  225  Pa.  1 ;  Warner  v.  Connecticut  Mut.  Life  Ins.  Co., 
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109  U.  S.  357  (3  Sup.  Ct.  Repr.  221);  Cross  v.  Allen,  141 
U.  S.  528  (12  Sup.  Ct.  Repr.  67). 

Even  if  there  was  a  variance  it  was  with  the  surety's 
knowledge  and  assent:  Roach  v.  Sununers,  87  U.  S.  165. 

Francis  B.  Bracken,  for  appellee,  American  Bonding 
Company. — The  American  Bonding  Company  was  dis- 
charged from  liabiUty  as  surety  on  the  bond  by  reason  of 
a  material  alteration  or  departure  from  the  contract  of 
February  26,  1906,  under  which,  according  to  the  con- 
dition of  the  bond,  the  building  was  to  be  erected  by  the 
principal  therein,  Norman  Kellogg:  Zeigler  v.  Hallahan, 
131  Fed.  Repr.  205;  Shelton  v. 'American  Surety  Co.  of 
New  York,  131  Fed.  Repr.  210;  Bensinger  v.  Wren,  100 
Pa.  500;  Bauschard  Co.  v.  Fidelity  &  Casualty  Co.,  21 
Pa.  Superior  Ct.  370;  Nesbitt  v.  Turner,  155  Pa.  429; 
Alexandria  Water  Co.  v.  National  Surety  Co.,  225  Pa.  1; 
Hohne  v.  Brunskill,  L.  R.  3  Q.  B.  Div.  495;  Miller  v. 
Stewart,  22  U.  S.  680;  Cross  v.  AUen,  141  U.  S.  528  (12 
Sup.  Ct.  Rep.  67) ;  New  Haven  v.  National  Steam  Econo- 
mizer Co.,  79  Conn.  482  (65  Atl.  Repr.  959). 

Leo  Belmont,  for  appellant,  Norman  Kellogg. 

Opinion  by  Mr.  Justice  Stewart,  May  24,  1910: 
We  have  here  two  appeals  to  consider.  A  recital  of  the 
facts  is  necessary  to  an  understanding  of  the  questions 
involved.  The  action  was  against  principal  and  surety  in 
a  bond  of  $25,000  conditioned  on  the  completion  of  cer- 
tain b^iildings  and  improvements  within  a  stipulated  time. 
The  plaintiffs  being  the  owners  of  certain  real  estate  at 
Atlantic  City  contracted  by  written  article  of  agreement 
dated  February  26,  1906,  to  sell  and  convey  the  same  to 
Norman  Kellogg,  one  of  the  appellants.  The  agreement 
provided  that  the  consideration  should  be  a  purcKase 
money  mortgage  for  $500,000,  to  secure  an  issue  of  first 
mortgage  gold  bonds  of  like  amount  bearing  interest  at 
the  rate  of  six  per  cent,  payable  semiannually,  with  a 
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sinking  fund  provision  of  $10,000  yearly,  the  whole  issue 
of  bonds  to  be  redeemable  at  any  understood  period  after 
three  years,  and  to  become  due  and  payable  at  the  expira- 
tion of  ten  years,  the  mortgage  to  be  held  by  the  Land 
Title  &  Trust  Company  of  Philadelphia  as  trustee  for  the 
bondholders.    It  was  fmlher  stipulated  that  of  the  bonds 
$400,000  were  to  be  forthwith  issued  to  the  vendors,  and 
the  remaining  $100,000  were  to  be  held  by  the  trustee,  to 
be  paid  over  upon  the  order  of  Kellogg  upon  the  comple- 
tion by  him  or  his  assigns  of  certain  buildings  and  im- 
provements which  he  had  covenanted  to  make  on  the 
p\u*chased  premises,  as  part  of  the  consideration,  at  an 
actual  cost  of  not  less  than  $350,000.    Another  provision 
in  the  contract  was  that  in  case  the  vendees  should  or- 
ganize a  corporation  for  the  purpose  of  improving  the 
property  and  conveyed  the  title  to  such  corporation,  the 
corporation  should  at  the  request  of  the  grantor  execute 
its  bonds  to  the  amount  of  $500,000  to  be  sec\u*ed  by  the 
p\u*chase  money  mortgage  above  provided  for,  thereby 
making  them  a  first  hen.    Still  another  was  that  inasmuch 
as  no  cash  consideration  was  being  paid  on  the  piu*chase, 
in  order  to  indemnify  the  vendors  against  loss  of  rentals  in 
case  of  fail\u*e  of  the  vendee  to  make  the  improvements 
stipulated  for  within  the  required  time,  the  latter  should 
furnish  a  bond  with  security  in  the  sum  of  $75,000  (after- 
wards reduced  to  $25,000)  to  protect  against  such  con- 
tingency.   The  contract  was  to  take  effect  and  become 
binding  on  the  parties  only  upon  the  execution  and  de- 
livery of  this  bond.    In  compliance  with  this  stipulation 
the  bond  here  sued  on  was  fiuiiished  and  accepted  March  9, 
1906.    It  recites  the  fact  of  agreement  of  sale  and  pur- 
chase, the  consideration,  and  the  reason  and  purpose  in 
requiring  the  bond,  followed  by  this  condition:  **Now 
therefore  the  condition  of  this  obligation  is  such  that  if 
the  said  principals  shall  well  and  faithfully  construct  and 
complete  said  improvements  of  the  value  of  Three  Hun- 
dred and  Fifty  Thousand  Dollars  ($350,000)  upon  said 
property,  as  provided  in  said  agreement,  on  or  before  the 
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31st  day  of  December,  1906,  then  this  obligation  to  be 
null  and  void;  otherwise  it  shall  remain  in  full  force  and 
effect/'  The  obligors  were  Kellogg  and  two  others  who 
signed  as  principals,  and  the  American  Bonding  Com- 
pany as  surety.  Kellogg  and  the  bonding  company  were 
the  only  parties  served,  and  the  case  proceeded  against 
them.  The  facts  as  developed  on  the  trial  showed  entire 
failure  on  the  part  of  Kellogg  to  make  the  improvements 
stipulated  for,  although  a  corporation  organized  by  him 
to  accomplish  this  undertaking  had  expended  in  the  at- 
tempt before  its  abandonment  upwards  of  $60,000.  A 
verdict  was  rendered  for  the  plaintiffs,  which  upon  a  point 
reserved,  affecting  only  the  bonding  company,  was  set 
aside  as  to  the  bonding  company  by  the  court,  and  judg- 
ment entered  for  the  latter  non  obstante.  This  appeal 
is  from  the  judgment  so  entered.  Upon  the  admitted 
facts  the  learned  trial  judge  held,  that  in  the  course  of 
settlement  between  the  plaintiffs  and  Kellogg,  there  had 
been  such  a  departure  from  the  terms  of  the  original 
contract  as  relieved  the  surety.  The  variance  was  in 
connection  with  the  purchase  money  mortgage.  Upon 
the  acceptance  by  plaintiffs  of  the  bond  in  suit,  March  13, 
1906,  the  transaction  between  plaintiffs  and  Kellogg  was 
completed,  the  former  executing  and  delivering  their  deed 
of  conveyance,  and  the  latter  a  purchase  money  mort- 
gage. This  mortgage  contained  none  of  the  special  pro- 
visions set  out  in  the  contract.  By  its  terms  it  was  given 
to  seciu^,  not  an  issue  of  $500,000  of  first  mortgage  bonds, 
with  the  incidents  which  according  to  the  provisions  of 
the  contract  were  to  attach  to  stlch  bonds,  but  to  secure 
one  certain  bond  given  by  Kellogg  in  the  sum  of  $500,000 
payable  to  the  plaintiffs'  representative  or  his  assigns  on 
or  before  March  1,  1916,  with  interest  payable  semi- 
annually. In  neither  bond  nor  mortgage  is  there  any 
reference  to  the  special  provisions  which  were  to  govern, 
nor  does  either  contain  any  reference  to  the  rights  of 
Kellogg.  The  learned  trial  judge  held  that  this  con- 
stituted a  variance  in  substantial  and  material  respects 
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from  what  was  required  by  the  agreement,  and  operated 
to  release  the  surety  in  the  bond.  The  appeal .  raises 
several  questions  which  we  shall  consider  in  the  order 
they  have  been  presented.  First,  it  is  contended  that  the 
bond  in  suit  was  not  given  for  the  faithful  performance  of 
the  contract  of  February  26,  1906,  but  only  for  the  com- 
pletion of  certain  improvements  at  a  certain  cost  within 
a  certain  time;  and  that  therefore  nothing  in  the  contract 
is  to  be  considered  as  affecting  the  obligors'  liability. 
Emphasis  is  put  on  the  fact  that  the  contract  does  not 
accompany  the  bond,  and  that  it  is  not  by  express  terms 
made  part  of  the  bond.  A  sufficient  answer  to  this  would 
be  that  the  bond  by  its  terms  recites  the  fact  of  the  con- 
tract, and  so  much  of  the  contract  is  introduced  as  is 
necessary  to  give  a  full  understanding  of  what  the  respec- 
tive parties  had  engaged  to  do  thereunder.  It  expressly 
recites,  among  other  things,  that  the  consideration  for  the 
conveyance  to  Kellogg  was  '*a  portion  of  an  issue  of  bonds 
as  set  forth  in  said  agreement,  to  be  secured  by  a  mort- 
gage upon  said  premises,  together  with  certain  improve- 
ments to  be  erected  thereon  by  the  said  Norman  Kellogg 
or  his  assigns,  which  said  improvements  are  to  be  fully 
completed  on  or  before  December  31,  1906.*'  Were  it 
simply  a  question  as  to  the  extent  of  the  obligation  \mder 
the  bond,  the  latter  would  have  to  be  its  own  interpreter; 
the  obUgation  could  not  be  enlarged  or  modified  by  the 
contract  except  as  introduced  into  the  terms  of  the  bond 
and  made  part  of  it.  But  that  is  not  the  question  here. 
The  reference  to  the  contract  is  not  to  determine  or  qual- 
ify the  extent  of  the  obligation,  but  to  show  the  condi- 
tions imder  which  the  obligation  was  assumed  as  affecting 
the  obligee's  right  to  recover  thereon.  Given  the  right 
to  recover,  the  extent  of  the  recovery  is  not  a  question. 
So  much  of  the  contract  as  is  recited  in  the  bond  shows 
what  Kellogg  had  engaged  to  do,  and  for  the  perform- 
ance of  which  the  bonding  company  had  become  siu^ty. 
What  it  does  not  show,  unless  inferentially,  is  that  such 
of  the  bonds  as  were  outside  the  portion  of  the  issue  to  be 
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allotted  to  plainti£fs,  were  to  be  issued  on  the  order  of 
Kellogg  on  completion  of  the  work,  and,  except  in  the 
most  general  way,  the  natxire  of  the  security,  upon  which 
these  bonds  were  to  rest.  It  recites  quite  enough,  how- 
ever, to  show  that  the  engagement  imder  the  bond  had  di- 
rect reference  to  the  contract  of  February  26,  1906,  and 
was  entered  into  on  the  common  understanding  that  the 
mutual  obligations  of  the  parties  thereunder  would  be 
faithfuUy  observed.  The  authority  cited  by  the  learned 
coimsel  for  appellants  in  support  of  their  contention  in 
this  r^ard.  New  Haven  v.  National  Steam  Economizer 
Co.,  79  Conn.  482,  cannot  serve  them.  That  case  was 
similar  in  many  of  its  facts  to  this.  There  two  contracts 
were  under  consideration,  a  construction  contract,  and  a 
contract  of  suretjrship  by  a  surety  company.  In  dispos- 
ing of  the  case  the  court  uses  this  language:  *'But  while 
the  concern  of  the  surety  in  the  principal  contract  is  thus 
a  vital  one,  it  is  only  in  its  relation  to  the  surety's  liability 
under  another  contract,  its  contract  of  s\u*etyship,  that 
it  exists  at  all.  Beyond  the  point  where  this  liability  is 
touched,  the  surety  company,  being  a  stranger  to  the 
construction  contract,  has  no  interest  in  it.  For  these 
reasons  it  follows  that  the  defendant  s\u*ety  company 
cannot  foimd  a  defense  upon  any  conduct  of  the  parties 
to  the  principal  contract  which  is  either  conformable  to 
its  provisions,  or,  being  a  departiu^e  from  its  letter,  was 
not  a  material  one.'*  There  can  be  no  disagreement  with 
respect  to  the  law  as  here  stated.  The  interest  of  the 
bonding  company  in  the  earUer  contract,  to  which  it  was 
not  a  party,  could  arise  only  at  the  point  where  its  liabil- 
ity was  touched;  and  we  agree  further,  that  where  its 
liability  was  touched,  it  must  be  in  connection  with  some- 
thing material  before  the  conflict  can  be  made  available 
as  a  defense. 

This  brings  us  to  the  second  contention  of  appellants, 
viz.,  that  the  settlement  of  March  13  involved  no  material 
departure  from  the  contract  of  February  26,  1906.  In 
all  essential  particulars  the  appellee  here  is  an  insurance 


Digitized  by 


Google 


580     YOUNG,  Appellant,  v,  AMER.  BONDING  CO; 

Opinion  of  the  Court.  [228  Pa. 

company,  and  its  obligation  in  this  particular  instance 
was  that  of  an  insurer.  It  was  paid  for' its  undertaking; 
the  amoiuit  of  its  compensation  being  based  on  the  cal- 
culation of  risk  assumed.  The  trend  of  all  our  modem 
decisions,  federal  and  state,  is  to  distinguish  between 
individual  and  corporate  siu-etyship  where  the  latter  is  an 
imdertaking  for  money  consideration  by  a  company  char- 
tered for  the  conduct  of  such  business.  In  the  one  case 
the  rule  of  strictissimi  juris  prevails,  as  it  always  has; 
with  respect  to  the  other,  because  it  is  essentially  an  in- 
surance against  risk,  underwritten  for  a  money  considera- 
tion by  a  corporation  adopting  such  business  for  its  own 
profit,  the  courts  generally  hold  that  such  a  company  can 
be  reUeved  from  its  obUgation  for  suretyship  only  where 
a  departure  from  the  contract  is  shown  to  be  a  material 
variance.  "The  doctrine  that  a  surety  is  a  favorite  of 
the  law,  and  that  a  claim  against  him  is  strictissimi  juris 
does  not  apply  where  the  bond  or  undertaking  is  executed 
upon  a  consideration  by  a  corporation  organized  to  make 
such  bonds  or  undertakings  for  profit.  While  such  cor- 
porations may  call  themselves  'siu*ety  companies'  their 
business  is  in  all  essential  particulars  that  of  insurance. 
Their  contracts  are  usually  in  the  terms  prescribed  by 
themselves,  and  should  be  construed  most  strictly  in  favor 
of  the  obligee:*'  32  Cyc,  p.  306,  and  the  authorities  there 
cited  in  support.  Having  regard  to  this  particular  con- 
tract before  us,  and  interpreting  it  according  to  its  own 
terms,  we  have  said  that  it  is  essentially  a  contract  of  in- 
surance. It  follows  that  there  is  but  one  way  by  which  it 
is  to  be  determined  whether  the  variance  complained  of 
was  a  material  variance.  The  test  is  to  be  foimd  in  the 
answer  to  the  question,  whether  it  substantially  increased 
the  chances  of  the  loss  insured  against.  If  such  were  the 
result,  it  would  have  been  fair  reason  for  demanding 
a  higher  premium  than  was  paid,  and  the  materiality  is 
thus  made  apparent:  Hartman  v.  Ins.  Co.,  21  Pa.  466; 
Murphy  v.  Ins.  Co.,  205  Pa.  444.  It  is  not  a  question 
whether  the  variance  actually  caused  the  breach  of  the 
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bond;  but  whether  it  was  such  a  variance  as  a  reasonably 
careful  and  prudent  person  undertaking  the  risk  would 
have  r^arded  as  substantially  increasing  the  chances  of 
loss.  To  thiS;  as  it  seems  to  us,  there  can  be  but  one  an- 
swer. Under  the  contract  $100,000  of  bonds  of  a  certain 
description  were  to  be  available  to  Kellogg  on  completion 
of  the  improvements.  These  bonds  were  to  be  secured  by 
a  mortgage  on  the  property  containing  certain  definite 
provisions  as  to  their  redemption;  when  issued  they  were 
to  be  on  a  parity  with  the  bonds  which  the  vendors  were 
to  receive,  and  were  to  rest  on  the  same  security.  If  the 
property  conveyed  had  a  value  of  $400,000 — the  amount 
the  vendors  were  to  receive — it  is  safe  to  assume  that  any 
considerable  expenditure  in  improvements  thereon  as  the 
work  progressed  would  give  to  the  bonds  held  in  reserve 
for  Kellogg,  and  which  were  to  be  issued  only  on  comple- 
tion of  these  improvements,  a  corresponding  value  as  an 
asset  which  could,  by  way  of  anticipation,  be  made  avail- 
able in  aiding  him  in  the  completion  of  tRe  work  by  as- 
signment or  otherwise.  Would  such  fact  be  likely  to 
occur  to  anyone  in  calculating  the  risk  assumed  in  under- 
writing Kellogg's  performance?  If  so,  here  was  a  mate- 
rial departure  from  the  contract.  The  settlement  as  made 
contained  no  provision  for  Kellogg's  bonds;  indeed,  it 
precluded  the  possibiUty  of  their  issue  at  least  on  the 
basis  originally  provided.  It  gave  the  vendors  one  bond 
for  $500,000,  $100,000  in  excess  of  the  price  stipulated  for; 
it  showed  no  interest  in  Kellogg  in  the  security;  but  on 
the  other  hand  increased  his  liability.  To  that  extent  it 
increased  the  hazard  of  his  accomplishing  what  he  had 
undertaken  to  do,  and  correspondingly  increased  the  risk 
the  appellee  had  underwritten.  It  is  not  an  answer  to 
this  to  say  that  it  was  but  a  temporary  arrangement; 
that  what  was  contemplated  was  that  the  improvements 
WOTe  to  be  made  by  a  corporation  to  be  organized  for  that 
purpose,  and  that  the  bonds  were  to  be  issued  by  such 
corporation.  True,  the  contract  contemplated  the  con- 
tingency of  Kellogg  organizing  a  corporation  to  take  over 
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the  property  and  make  the  reqidred  unprovements;  but 
the  corporation  was  to  acquire  the  property  through  a 
conveyance  from  Kellogg,  and  the  bonds  to  be  issued  by 
it  were  to  conform  to  the  bonds  previously  provided  for, 
that  is  to  say,  "to  be  a  first  lien  upon  all  its  property  and 
assets,  being  further  sec\u*ed  by  the  purchase  money  mort- 
gage ah'eady  provided  for.''  The  essential  fact  is  that  the 
mortgage  given  by  Kellogg  was  not  the  mortgage  *'  already 
provided  for,''  and  could  not  be  made  to  secure  bonds 
with  the  incidents  that  were  to  attach  imder  the  original 
contract.  That  the  settlement  was  a  contemplated  tem- 
porary expedient  is  nothing  more  than  a  suggestion;  but 
if  it  were  a  fact  established  in  the  case,  it  rendered  im- 
practicable the  original  scheme.  The  third  position  ad- 
vanced by  appellants  is,  that  whatever  departure  there 
was  from  the  contract  was  with  the  knowledge  and  ap- 
proval of  the  surety.  It  is  not  pretended  that  the  surety 
was  consulted  as  to  the  mortgage  which  was  accepted,  or 
had  any  knowledge  as  to  its  contents.  It  was  acquainted 
with  the  fact  that  Kellogg  had  organized  a  corporation  to 
make  the  improvements,  but  its  knowledge  extended  no 
further.  It  had  a  right  to  assume  that  notwithstanding 
this  arrangement  the  terms  of  the  original  contract  would 
be  observed,  for  it  was  so  stipulated.  The  case  was  prop- 
erly ruled  by  the  learned  trial  judge.  The  assignments  of 
error  in  this  appeal  are  overruled. 

Next  is  the  appeal  of  Norman  J.  Kellogg,  principal  in 
the  bond.  The  motion  for  judgment  non  obstante  in  his 
case  was  refused.  The  defense  set  up  in  his  behalf  was 
that  after  the  corporation  which  had  been  organized  for 
making  the  improvements  on  the  property  conveyed — 
The  Nixon  Realty  &  Amusement  Company — ^had  ceased 
operations,  negotiations  were  begun  in  which  Yoimg,  one 
of  the  plaintiffs,  participated,  to  secure  the  withdrawal  of 
Kellogg  in  order  that  a  different  arrangement  might  be 
made  for  the  completion  of  the  improvements  on  a  re- 
duced plan  to  cost  about  $200,000,  through  the  joint  co- 
operation of  Young  and  the  Nixon  company.    Just  how 
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far  these  negotiations  had  progressed  was  the  question 
in  the  case.  Kellogg's  contention  was  that  it  was  a  com- 
pleted agreement  through  Allen,  the  architect,  represent- 
ing Yoimg;  that  relying  upon  this  completed  agreement 
he  ceased  all  effort  to  complete  the  improvements  accord- 
ing to  the  original  scheme  and  retired  from  the  enterprise; 
that  he  was  never  again  asked  to  proceed  with  the  work, 
and  that  Yoimg  failed  wholly  to  carry  out  his  contract 
in  this  regard.  Upon  this  aspect  of  the  evidence  an  es- 
toppel was  claimed.  Were  these  the  admitted  or  estab- 
lished facts  in  the  case  there  could  be  no  question  as  to  the 
suflBciency  of  the  defense;  but,  unfortunately  for  appel- 
lant, they  were  neither  admitted  by  the  plaintiff  nor 
accepted  by  the  jury.  Young,  while  admitting  that  nego- 
tiations were  entered  upon  looking  to  the  elimination  of 
Kellogg,  emphatically  denied  that  he  authorized  Allen  to 
conclude  a  deal  with  Kellogg,  or  that  Allen  ever  exhibited 
to  him  a  letter  from  Kellogg  in  which  the  former  stated 
his  acceptance  of  terms  proposed  for  his  withdrawal.  The 
learned  trial  judge  was  evidently  impressed  with  the 
strength  of  the  evidence  supporting  Kellogg's  contention, 
but  because  of  the  conflict  felt  compelled  to  submit  the 
question  of  fact  to  the  jury.  It  would  have  been  error  to 
have  done  otherwise.  It  is  unnecessary  to  discuss  the 
assignments  which  relate  to  the  admission  of  evidence 
offered  by  the  plaintiff.  In  view  of  the  issue  on  which  the 
case  turned,  this  evidence  could  not  have  prejudiced  the 
appellant;  but  aside  from  this,  we  discover  no  error  in 
admitting  it. 

The  assignments  of  error  in  this  appeal  are  overruled. 
The  judgment  is  affirmed. 
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Reimard  v.  Bloomsburg  &  Sullivan    Railroad 
Company,  Appellant. 

Negligence — Railroads — Passenger — Remote  and  prozinuUe  cause, 

1.  Where  a  railroad  company  negligently  carries  a  woman  passenger 
beyond  the  station  where  she  is  entitled  to  alight,  and  compels  her  to 
get  off  the  train  at  the  next  station,  in  a  dark  night  and  in  a  drizzling 
rain,  with  two  children  and  a  large  basket,  and  because  of  the  mud 
she  cannot  reach  the  highway  leading  back  to  her  destination,  and 
walks  along  the  tracks  which  she  was  told  by  a  bystander  was  the 
best  way  to  go,  and  while  thus  walking  faUs  and  is  injured,  the  com- 
pany will  be  liable  to  her  in  damages  for  the  injuries  sustained. 

2.  In  such  a  case  the  railroad  company  ought  to  have  reajsonably 
anticipated  that  plaintiff  would  do  just  what  she  did.  Its  own  neg- 
lect, therefore,  was  the  proximate  cause  of  the  injury. 

Argued  April  12,  1910.  Appeal,  No.  394,  Jan.  T.,  1909, 
by  defendant,  from  judgment  of  C.  P.  Columbia  Co., 
Sept.  T.,  1908,  No.  372,  on  verdict  for  plaintiffs  in  case  of 
Howard  R.  Reimard  and  Cora  A.  Reimard  v.  Blooms- 
burg &  Sullivan  Railroad  Company.  Before  Fell,  C.  J., 
Brown,  Mestrezat,  Potter  and  Elkin,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Evans,  P.  J, 

Plaintiff  had  her  knee  injured  by  tripping  and  falling 
while  walking  on  a  railroad  track.  The  circumstances 
preceding  the  accident  appear  in  the  opinion  of  the  Su- 
preme Court. 

Verdict  and  judgment  for  Cora  A.  Reimard  for  $2,000 
and  for  Howard  R.  Reimard  for  $500.  Defendant  ap- 
pealed. 

Errors  assigned  among  others  were  refusal  of  binding 
instructions  for  defendant,  the  refusal  to  charge  that  the 
act  of  the  railroad  company  was  not  the  proximate  cause 
of  the  accident,  and  that  the  charge  was  inadequate  on 
the  subject  of  the  plaintiff's  poor  physical  condition  or 
state  of  health  prior  to  the  accident. 
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John  G.  Harmanj  with  him  L.  E.  Waller ,  for  appellant. — 
Plainly,  as  the  case  thus  stood,  there  was  no  question  for 
the  jury  to  determine,  and  it  became  the  duty  of  the 
court  to  apply  the  law  to  this  undisputed  testimony: 
Butler  V.  R.  R.  Co.,  126  Pa.  160;  Loughrey  v.  R.  R.  Co., 
201  Pa.  297;  Ry.  Co.  v.  ColUns,  87  Pa.  405;  R.  R.  Co.  v. 
Oberhoefer,  76  111.  App.  672;  Lewis  v.  Ry.  Co.,  54  Mich. 
55;  South  Side  Pass.  Ry.  Co.  v.  Trich,  117  Pa.  390; 
West  Mahanoy  Township  v.  Watson,  112  Pa.  574. 

A.  W.  Duy  and  Fred  Ikeler,  for  appellees. — The  plaintiff 
was  not  guilty  of  contributory  negligence  in  asing  the 
tracks  of  the  defendant  to  retiun  to  Sugarloaf  Station: 
R.  R.  Co.  V.  Werner,  89  Pa.  59;  Ham  v.  Canal  Co.,  165 
Pa.  548;  Malone  v.  R.  R.  Co.,  152  Pa.  390;  Tilburg  v. 
R.  R.  Co.,  217  Pa.  618. 

The  neghgence  of  the  defendant  was  the  proximate 
cause  of  the  mjury:  Tilburg  v.  R.  R.  Co.,  217  Pa.  618; 
Malone  v.  R.  R.  Co.,  152  Pa.  390. 

Where  the  trial  judge  fails  to  charge  upon  some  point 
which  coimsel  regard  as  essential,  the  judge's  attention 
should  be  called  to  it  before  the  jury  leave  the  bar,  in 
order  that  he  may  correct  any  omission :  O'Toole  v.  Pub- 
lishmg  Co.,  179  Pa.  271;  Humes  v.  Gephart,  175  Pa.  417. 

Opinion  by  Mr.  Justice  Brown,  May  24,  1910: 
The  main  contention  of  the  appellant  is  that  the  negli- 
gence of  the  passenger  after  leaving  its  train  is  a  bar  to 
recovery  for  the  injuries  she  sustained.  A  mere  recital 
of  the  facts  testified  to  by  her  and  other  witnesses  will  be 
a  sufficient  vindication  of  the  correctness  of  the  judgment 
of  the  court  below  that  it  was  for  the  jury  to  determine 
whether  her  own  neghgence  had  been  a  contributing  cause 
of  her  injuries. 

Cora  A.  Reimard  and  her  two  children,  aged  six  and 
eight  years  respectively,  boarded  a  train  of  the  defendant 
between  six  and  seven  o'clock  on  the  evening  of  Novem- 
ber 23,  1907,  at  Main  street,  m  the  town  of  Bloomsburg. 
That  street,  at  its  intersection  with  the  railroad,  was  a 
Vol.  ccxxviii — 25 
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stopping  place  for  trains,  but  the  company  did  not  have  a 
ticket  office  at  that  point,  and  a  brakeman,  acting  as 
conductor,  called  upon  Mrs.  Reimard  for  the  fares  shortly 
after  the  train  started.  She  told  him  she  wished  to  go  to 
Sugarloaf  Crossing,  which  had  formerly  been  a  regular 
station  on  the  railroad,  but  about  four  years  before  had 
been  discontinued  as  a  regular  stopping  place  for  trains, 
and,  under  a  certain  rule  or  custom,  the  company  would 
allow  a  passenger  to  alight  there  only  upon  the  payment 
of  a  fare  and  a  half  to  Laubach's  Station,  about  a  mile 
fiuliher  north.  Upon  notifying  the  acting  conductor  that 
she  wished  to  get  ofif  at  Sugarloaf  Crossing,  he  replied, 
"All  right,"  and  took  out  of  the  dollar  bill  that  she  gave 
him  two  fares  to  Laubach's  Station — one  for  her  at  full 
rate  and  the  other  for  the  older  child  at  half.  He  handed 
her  the  change  and  gave  her  two  receipt  slips.  As  the 
train  approached  Sugarloaf  Crossing,  Mrs.  Reimard,  not 
hearing  the  usual  signal  to  stop,  and  fearing  that  it  would 
not  stop,  asked  a  passenger  to  notify  the  conductor  not 
to  carry  her  beyond  that  station.  The  passenger  did  so, 
but  the  reply  of  the  conductor  was  that  it  was  too  late, 
and  the  train  did  not  stop  until  it  reached  Laubach's 
Station.  When  it  arrived  there  a  man  in  working  clothes, 
evidently  an  employee  of  the  defendant  company,  called 
out  "Laubach's  Station,"  and  pushed  the  two  children 
from  the  train  down  on  to  a  switch  or  siding  next  to  the 
track.  Mrs.  Reimard  protested  against  getting  ofif  and 
said  she  would  not  do  so  until  she  could  see  Mr.  Scott,  the 
conductor.  He  appeared  and  the  following  took  place  be- 
tween them,  according  to  her  testimony:  "I  would  not 
get  ofif  and  a  man  called  to  Mr.  Scott,  and  Mr,  Scott  came 
out.  Q.  And  who  was  Mr.  Scott?  A.  The  conductor. 
Q.  Of  the  train?  A.  Yes,  sir.  Q.  What  did  you  say  to 
Mr.  Scott?  A.  I  said,  'Oh,  you  should  have  left  me  ofif 
at  Sugarloaf.'  He  said,  '  I  can't  help  it,  you  will  have  to 
get  ofif  here.'  Q.  What  did  you  say  to  him?  A.  'Oh,  how 
in  the  world  will  I  ever  get  back  from  here?'  Q.  What  did 
you  say  to  bim  as  protesting  about  getting  ofif?    A.  'I 
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don't  want  to  get  off  here,  I  don't  want  to  get  off  here/ 
He  said,  'I  can't  help  it,  you  will  have  to  get  oflf  here.' 
Q.  Where  were  the  children  during  this  talk  with  Mr. 
Scott?  A.  Down  on  the  outside  of  the  train.  Q.  And 
what  did  you  do  then  when  Mr.  Scott  told  you,  you  would 
have  to  get  oflf?  A.  I  started  to  get  oflf."  The  night  was 
dark  and  there  was  a  drizzling  rain.  The  station  build- 
ing at  Laubach's  was  a  small  frame  structure  fronting  on 
the  track,  without  light  or  heat,  and  was  used  at  times 
by  tramps  as  a  lodging  place.  The  highway,  which  the 
defendant  company  insists  Mrs.  Reimard  ought  to  have 
followed  in  trsdng  to  make  her  way  back  to  her  father's 
home,  was  about  130  feet  from  the  station,  and  on  the 
night  of  the  accident  the  only  way  to  reach  it  was  through 
an  opening  between  the  north  side  of  the  station  and 
a  pile  of  railroad  ties  and  lumber  which  extended  along 
the  railroad  track  200  or  300  feet  to  a  height  of  eight 
or  ten  feet.  On  the  south  side  of  the  station  there  was 
no  opening,  for  another  pile  of  lumber  extended  from 
it,  ten  or  twelve  feet  in  height,  for  a  distance  of  over 
200  feet.  The  opening  on  the  north  side  of  the  station 
leading  to  the  highway  led  to  it  through  water  and  mud 
ankle  deep.  Though  Mrs.  Reimard  admitted  that  she 
had  often  visited  in  that  neighborhood  and  was  familiar 
in  a  general  way  with  the  highway  leading  past  Laubach's 
Station  to  Sugarloaf  Crossing,  she  had  been  at  the  former 
station  only  three  or  four  times  in  her  life.  She  had  not 
been  there  for  three  or  four  years  prior  to  the  accident, 
and  never  in  the  nighttime.  In  the  situation  in  which 
she  foimd  herself,  placed  there  by  the  defendant  com- 
pany— ^in  the  dark  night  and  drizzling  rain,  canying  on 
her  arm  a  large,  well-filled  basket,  with  one  of  her  children 
suffering  from  sore  eyes  and  both  crying — ^not  knowing 
what  to  do  nor  where  to  turn,  she  cried  out,  ''What  will 
we  do;  oh,  how  in  the  world  will  I  get  out  of  here?"  In 
answer  to  this  a  bystander  asked  her  where  she  wished 
to  go,  and,  having  told  him,  she  was  directed  to  go  down 
the  railroad,  as  it  was  her  best  way  out,  because,  if  she 


Digitized  by 


Google 


388       REIMARD  v.  B.  &  S.  R.  R.  CO.,  Appellant. 

Opinion  of  the  Court.  (228  Pa. 

started  towards  the  highway,  she  and  her  children  would 
get  into  mud  over  the  tops  of  their  shoes. 

Under  the  foregoing  state  of  facts,  fully  supported  by 
the  testimony,  it  would  have  been  a  strange  jury  that 
would  have  failed  to  find  the  defendant  guilty  of  negli- 
gence, and  the  natur^  finding  was  that  the  woman,  placed 
in  a  position  of  difiSculty  and  great  embarrassment  by 
the  act  of  the  defendant,  was  not  guilty  of  contributory 
negligence,  for  the  rule  is  that,  having  been  placed  in  such 
a  situation  by  the  act  of  the  defendant,  she  was  not  boimd 
to  use  the  very  best  judgment  and  was  in  no  fault  if  she 
acted  in  good  faith  and  with  reasonable  prudence:  Penn- 
sylvania Railroad  Company  v.  Werner,  89  Pa.  69;  Mar 
lone  V.  Pittsburg  &  Lake  Erie  Railroad  Company,  152 
Pa.  B90;  Ham  v.T)elaware  &  Hudson  Canal  Company, 
155  Pa.  548. 

A  second  Contention  of  the  appellant  is  that,  under  the 
undisputed  facts  in  the  case,  the  coiu*t  should  have  charged 
the  jury  that  the  negligence  of  the  defendant,  of  which 
the  plaintiffs  complain,  was  not  the  proximate  cause  of 
the  injuries  sustained.  The  undoubted  rule  as  to  proxi- 
mate cause  is  that  the  injiuy  must  be  the  natural  and  prob- 
able consequence  of  the  negUgence  charged — such  a  con- 
sequence as,  under  the  siurounding  circumstances  of  the 
case,  might  and  ought  to  have  been  foreseen  by  the  wrong- 
doer as  likely  to  follow  from  his  act:  Towndiip  of  West 
Mahanoy  v.  Watson,  112  Pa.  574.  The.  circumstances 
surrounding  Mrs.  Reimard  when  she  was  practically  put 
off  the  train  are  presumed  by  the  law  to  have  been  known 
to  the  defendant  company,  and,  if  so,  it  cannot  be  heard 
to  say,  as  a  matter  of  law,  that  it  ought  not  to  have  reason- 
ably anticipated  that  ^he  would  do  just  what  she  did.  On 
the  contrary,  every  juror  in  the  case  might  have  found 
and  did  find  that  what  she  did  was  what  he  would  have 
done  under  the  circmnstances,  and,  therefore,  the  conse- 
quences to  her  in  doing  what  she  did  as  the  result  of  the 
defendant's  negligence  are  chargeable  to  it  as  the  direct 
cause  of  them. 
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The  thirteenth,  and  last,  assignment  complains  of  the 
failiure  of  the  court  to  adequately  comment  upon  the  evi- 
dence of  the  plaintiff's  poor  physical  condition  or  state  of 
health  prior  to  the  alleged  injury,  especially  that  relating 
to  the  knee  alleged  to  have  been  injured  by  the  defendant's 
negligence.  The  court  did  direct  the  attention  of  the 
jiury  to  the  contention  of  the  appellant  that  the  alleged 
permanent  injury  to  Mrs.  Reimard's  left  knee  or  leg  was 
due  to  the  open,  running  sore  existing  prior  to  the  time 
of  the  alleged  injury,  and,  if  the  defendant  thought  that 
more  specific  instructions  ought  to  have  been  given  as  to 
this,  it  was  its  duty  to  ask  for  them.  No  one  of  the  as- 
signments of  ^rror  can  be  sustained  and  the  judgment  is 
affirmed. 


Rosengarten  v.  Ashton,  Appellant. 

Wilk-^amtrvcUon — Vested  and  contingent  estates — Grandchildren, 

1.  Where  a  testator  creates  a  trust  for  the  benefit  of  his  children  for 
life,  and  directs  his  trustees,  upon  the  death  of  the  last  child  ''to  pay 
over  and  distribute/'  the  estate  to  all  his  grandchildren  and  the  issue 
of  such  as  may  be  dead  "such  issue  to  take  the  share  the  parent  would 
have  taken  if  living  **  at  the  time  of  distribution,  the  interest  of  a 
grandchild  who  dies  before  the  time  for  distribution,  is  contingent  and 
not  vested. 

2.  Where  a  direction  in  a  will  to  pay  or  divide  constitutes  the  be- 
qu^,  the  vesting  of  the  interest  itself  is  postponed,  and  not  merely 
tJie  possession  or  enjoyment  of  it. 

Argued  April  21,  1910.  Appeal,  Ncf.  56,  Jan.  T.,  1910, 
by  defendant,  from  judgment  of  C.  P.  No.  5,  Phila.  Co., 
Dec.  T.,  1908,  Ko.  1,308,  on  case  stated  in  suit  of  Joseph 
G.  Rosengarten  and  Harry  B.  Rosengarten,  Executors 
and  Trustees  under  the  Will  of  George  D.  Rosengarten, 
deceased,  v.  William  E.  Ashton.  Before  Brown,  Meb- 
TREZAT,  Potter,  Stewart  and  Moschzisker,  JJ.  Af- 
firmed. 
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Case  stated  in  ejectment.    Before  Staake,  J. 

The  case  stated  was  as  follows: 

George  D.  Rosengarten  died  at  Philadelphia  on 
March  18,  1890,  having  first  made  and  published  his  last 
will  and  testament,  dated  February  1,  1886,  which  was 
duly  proved  at  Philadelphia,  and  letters  testamentary 
thereon  were  granted  to  the  said  Joseph  G.  Rosengarten 
and  Harry  B.  Rosengarten. 

By  the  twelfth  and  thirteenth  paragraphs  thereof  it  was 
provided  as  follows: 

"Twelfth. — ^AU  the  rest  residue  and  remainder  of  my 
estate  I  direct  my  executors  at  the  end  of  one  year  from 
my  death  or  as  soon  thereafter  as  may  be  within  their 
power  so  to  do  to  divide  into  two  equal  shares,  and  one  of 
said  shares  I  give,  devise  and  bequeath  equally  and  ab- 
solutely to  and  among  all  my  children  living  at  the  time 
of  my  death  and  the  issue  of  such  as  may  be  dead,  such 
issue  to  take  the  share  the  parent  would  have  taken  if 
living  at  the  time  of  my  death. 

''Thirteenth. — The  other  share  of  my  said  estate  I  give, 
devise  and  bequeath  to  my  executors  and  trustees  and 
their  survivor  and  successors  in  trust  nevertheless: 

''(First). — To  pay  all  legacies,  annuities  and  charges 
hereinbefore  provided  and  all  taxes,  costs  and  expenses 
thereon  and  of  said  trust  estate. 

"(Second). — To  pay  over  the  net  income  of  said  trust 
estate  for  and  during  the  lives  of  my  children  equally  to 
and  among  all  of  my  children  and  the  issue  of  such  as  may 
be  dead,  such  issue  to  take  the  share  of  said  income  of  said 
trust  estate  the  parent  would  have  taken  if  living,  and  in 
case  of  the  death  of  any  of  my  said  sons  leaving  'widows 
and  issue  of  such  widows  during  widowhood  and  such 
issue  shall  take  equally  the  share  of  such  income  such  son 
would  have  taken  if  living  and  in  case  of  the  death  of  ^ny 
of  my  sons  leaving  a  widow  and  no  issue  then  I  authorize 
and  direct  my  executors  and  trustees  to  pay  to  such  widow 
during  widowhood  such  sums  as  my  said  executors  and 
trustees  shall  think  proper  and 
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"  (Third). — On  the  death  of  the  last  of  my  children  then 
to  pay  over  and  distribute  said  trust  estate  equally  to 
and  among  all  my  grandchildren  and  the  issue  of  such  as 
may  be  dead,  such  issue  to  take  the  share  the  parent  would 
have  taken  if  living  at  the  time  of  the  death  of  my  last 
surviving  child." 

By  the  seventeenth  paragraph  thereof  it  was  provided 
as  follows: — 

"Seventeenth. — I  authorize,  empower  and  direct  my  ex- 
ecutors and  trustees  on  the  marriage  of  any  of  my  grand- 
children to  invest  such  sum  of  money  out  of  his  or  her 
share  of  my  estate  as  may  be  by  my  said  executors  and 
trustees  deemed  proper  for  the  purchase  of  a  suitable 
dwelling  house  and  furniture  therefor  and  such  invest- 
ments of  real  and  personal  estate  shall  be  taken  and  held 
upon  the  same  trusts  as,  and  as  part  of  his  or  her  share  of 
my  said  estate  provided  that  no  real  estate  so  purchased 
shall  be  sold  or  otherwise  disposed  of  during  the  life  of  the 
person  for  whom  it  was  bought  without  his  or  her  consent 
in  writing  and  in  case  of  such  sale  the  proceeds  thereof 
shall  remain  part  of  my  said  trust  estate." 

The  said  George  D.  Rosengarten  left  him  surviving 
seven  children,  to  wit:  Mitchell  G.  Rosengarten,  who  died 
at  Philadelphia  on  May  19,  1898,  leaving  a  widow,  Emily 
Rosengarten,  now  deceased,  and  five  children,  to  wit: 
Alice  E.  Ashton,  Katharine  E.  Tyson,  Mitchell  G.  Rosen- 
garten, Jr.,  Albert  H.  Rosengarten  and  Harold  Rosen- 
garten, and  no  issue  of  any  deceased  child. 

Samuel  G.  Rosengarten,  who  died  May  15,  1908,  un- 
married and  without  issue. 

Fanny  Rosengarten,  unmarried,  who  is  still  living. 

Joseph  G.  Rosengiarten,  unmarried,  who  is  still  living. 

Harry  B.  Rosengarten,  who  is  still  Uving,  is  married, 
and  has  six  children,  to  wit:  George  D.  Rosengarten, 
Adolph  G.  Rosengarten,  Clara  R.  Neilson,  Joseph  G. 
Rosengarten,  Jr.,  Frederick  Rosengarten,  and  Armenia 
C.  MacLeod,  and  no  issue  of  any  deceased  child. 

Frank  H.  Rosengarten,  who  is  still  living,  and  has  two 
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children,  to  wit:  J.  Clifford  Rosengarten  and  Samuel  R. 
Rosengarten,  and  no  issue  of  any  deceased  child. 

Enuna  R.  Sinnickson,  who  is  still  living,  and  has  five 
children,  to  wit:  Caroline  Shore,  Elizabeth  R.  Sinnickson, 
Charles  Sinnickson,  George  R.  Sinnickson  and  Fanny  R. 
Sinnickson,  and  no  issue  of  any  deceased  child. 

All  of  the  above-mentioned  grandchildren  of  the  said 
George  D.  Rosengarten  are  now  living,  excepting  Alice 
E.  Ashton,  wife  of  William  E.  Ashton,  the  defendant 
herein,  who  died  at  Philadelphia  on  April  5,  1908. 

By  deed  dated  May  11,  1892,  and  recorded  at  Phila- 
delphia on  May  12,  1892,  George  Herbert  Walsh  and  Har- 
riet Hockley  Walsh  granted  and  conveyed  unto  Joseph 
G.  Rosengarten  and  Harry  B.  Rosengarten,  executors  of 
and  trustees  under  the  last  will  of  George  D.  Rosengarten, 
deceased,  trustees  for  Alice  E.  Ashton,  wife  of  William  E. 
Ashton,  a  granddaughter  of  the  said  George  D.  Rosen- 
garten, all  that  certain  lot  or  piece  of  ground  with  the 
four-story  brick  messuage  or  tenement  thereon  erected, 
situate  on  the  north  side  of  Walnut  street  at  the  distance 
of  eighty-four  feet  four  inches  westward  from  the  west 
side  of  Twentieth  street,  in  the  eighth  ward  of  the  said 
city  of  Philadelphia,  containing  in  front  or  breadth  on  the 
said  Walnut  street  eighteen  feet  two  inches,  and  extending 
in  length  or  depth  northward  between  lines  at  right  angles 
therewith  120  feet  to  Porcelain  street. 

The  said  Alice  F.  Ashton  and  her  husband,  William 
E.  Ashton,  the  defendant  herein,  occupied  the  said  prem- 
ises as  their  residence  until  the  death  of  the  said  Alice 
E.  Ashton.  Since  the  death  of  the  said  Alice  E.  Ashton 
the  said  William  E.  Ashton,  the  defendant  herein,  has 
continued  in  the  possession  of  the  said  premises. 

As  above  set  forth,  the  said  Alice  E.  Ashton,  wife  of 
William  E.  Ashton,  the  defendant  herein,  died  at  Phila- 
delphia April  5,  1908,  without  issue,  having  first  made 
and  published  her  last  will  and  testament,  dated  July  5, 
1899,  which  was  duly  proved  at  Philadelphia,  and  let- 
ters testamentary  thereon  granted  to  the  said  William 
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E.  Ashton,   who   took  all  his  wife's  estate  under  her 
will. 

Error  assigned  was  in  entering  judgment  for  plaintiffs 
on  case  stated. 

Abraham  M.  Beitler,  with  him  Henry  S.  Drinker,  Jr,, 
and  H.  Gordon  McCouchy  for  appellant. — The  death  of 
a  grandchild  before  that  of  the  last  surviving  child  did 
not  operate  to  destroy  the  grandchild's  interest  in  this 
estate:  Chew's  App.,  37  Pa.  23;  Carstensen's  Est.,  196^ 
Pa.  325;  Manderson  v.  Lukens,  23  Pa.  31;  Adams's  Est., 
208  Pa.  500;  Safe  Dep.  &  Trust  Co.  v.  Wood,  201  Pa.  420. 

John  G.^  Johnson,  with  him  Frederick  C.  Newbourg,  Jr., 
for  appellee. — Where  there  is  no  gift  but  a  direction  to 
pay  or  divide  among  several  persons  at  a  future  period, 
though  the  future  period  is  annexed  to  the  payment, 
possession  or  enjoyment,  yet  it  is  also  annexed  to  the 
devise  or  bequest  itself.  The  direction  to  pay  constitutes 
the  devise  or  bequest,  and,  therefore,  the  vesting  in  in- 
terest is  postponed,  and  not  merely  vesting  in  possession 
or  enjojonent:  Reiff's  Est.,  124  Pa.  145;  Kountz's  Est., 
213  Pa.  390;  Mergenthaler's  App.,  15  W.  N.  C.  441; 
Adams's  Est.,  208  Pa.  500;  Delbert's  App.,  83  Pa.  462; 
Raleigh's  Est.,  206  Pa.  451;  MuUiken  v.  Eamshaw,  209 
Pa.  226. 

Opinion  by  Mr.  Justice  Brown,  May  24,  1910: 
The  testator  made  no  direct  or  express  gift  to  his  grand- 
children. He  directed  that  upon  the  death  of  the  last  of 
his  children  the  trustees  who  shall  have  held  a  moiety  of 
his  residuary  estate  up  to  that  time,  for  the  purposes 
stated  in  the  second  section  of  the  thirteenth  clause  of  his 
will,  shall  make  distribution  of  it  "equally  to  and  among 
all  my  grandchildren  and  the  issue  of  such  as  may  be 
dead,  such  issue  to  take  the  share  the  parent  would  have 
taken  if  living  at  the  time  of  the  death  of  my  last  surviv- 
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ing  child.*'  Whatever  interest  a  grandchild  takes  in  the 
corpus  of  the  grandfather's  estate  passes  under  this  clause, 
which  simply  directs  distribution.  No  gift  of  an  interest 
in  the  estate  to  a  grandchild  is  to  be  found  in  any  other 
clause  of  the  will,  and  the  gift  is  implied  only  from  the 
direction  to  divide.  This  must  be  conceded,  and  the  well- 
known  rule  in  such  a  case  is  that,  as  the  direction  to  pay 
or  divide  constitutes  the  bequest,  the  vesting  of  the  in- 
terest itself  is  postponed,  and  not  merely  the  possession 
or  enjoyment  of  it.  ^' Where  there  is  no  gift  but  in  a 
direction  to  pay  or  transfer  or  divide  among  several  per- 
sons, at  a  future  period,  though  the  future  period  is  an- 
nexed to  the  payment,  possession  or  enjojonent,  yet  it  is 
also  annexed  to  the  devise  or  bequest  itself.  For,  in  this 
case,  the  direction  to  pay  or  transfer  or  divide,  constitutes 
the  devise  or  bequest  itself;  and,  therefore,  the  vesting  in 
interest  is  postponed,  and  not  merely  the  vesting  in  pos- 
session or  enjoyment:*'  Smith  on  Executory  Interests, 
sec.  314.  "The  ruling  principle  of  a  case  like  this  is,  that 
where  there  is  no  separate  and  antecedent  gift  which  is 
independent  of  the  direction  and  time  for  payment,  the 
legacy  is  contingent;  and  it  seems  to  be  as  well  founded 
in  reason,  as  rules  of  interpretation  usually  are.  Where  a 
gift  is  only  implied  from  a  direction  to  pay,  it  is  neces- 
sarily inseparable  from  the  direction,  and  must  partake 
of  its  quality,  insomuch  that  if  the  one  is  future  and  con- 
tingent, so  must  the  other  be:'*  Gibson,  C.  J.,  in  Moore  v. 
Smith,  9  Watts,  403.  '*The  rule  is  conceded  that  where 
there  is  bequest  in  the  form  of  a  direction  to  pay,  or  pay 
and  divide  'from  and  after'  the  happening  of  any  event, 
'then  the  gift  being  to  persons  answering  a  particular 
description,  if  a  party  cannot  bring  himself  within  it  he 
is  not  entitled  to  take  the  benefit  of  the  gift:' "  Man's 
Est.,  160  Pa.  609.  Many  more  of  om*  own  cases  might 
be  cited  which  announce  the  same  rule.  Reference  is  made 
to  a  number  of  them  in  Reiflf's  Appeal,  124  Pa.  145.  But 
no  rule  as  to  vested  and  contingent  remainders  is  specially 
called  for  in  construing  the  will  before  us,  for,  as  the  in- 
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tention  of  the  testator  most  clearly  appears,  it  must  be 
given  effect  without  regard  to  any  rule:  Mulliken  v.  Earn- 
shaw,  209  Pa.  226. 

The  testator  directs  what  is  to  be  done  with  what  re- 
mains of  his  estate  upon  the  death  of  his  last  child.  He 
directs  who  shall  take  directly  from  him,  and,  while  he 
does  not  expressly  say  that  they  are  to  be  grandchildren 
then  living  and  the  issue  of  those  dead,  no  other  intention 
is  to  be  gathered  from  his  words,  unless  we  deny  them 
their  ordinary  meaning,  in  which  sense  the  law  presumes 
the  testator  used  them.  No  share  is  given  to  the  estate 
of  a  deceased  grandchild.  The  condition  of  participation 
in  the  distribution  is  life  at  the  time  it  is  to  be  made. 
Living  grandchildren  and  living  issue  of  deceased  grand- 
children are  to  be  the  distributees.  They  constitute  the  ex- 
clusive class  to  which  the  testator  declares  his  estate  shall 
go.  The  issue  of  a  deceased  grandchild  shall  take  *'the 
share  the  parent  would  have  taken  if  living"  at  the  time 
of  distribution.  Could  words  more  clearly  indicate  the 
intention  of  the  testator  that  a  grandchild  shall  take  only 
if  living  at  the  time  of  the  death  of  his  last  child?  And  if 
a  living  grandchild  will  take  only  at  that  time,  by  the 
express  words  of  the  testator,  it  cannot  take  before.  It 
surely  would  be  a  work  of  supererogation  to  dwell  longer 
on  the  expresseji  intention  of  the  testator.  That  intention 
excludes  the  appellant  from  all  interest  in  his  estate,  for 
Alice  E.  Ashton,  the  grandchild  under  whom  he  claims, 
died  diuing  the  lifetime  of  five  of  her  grandfather's 
children.  It  is  unnecessary  to  refer  to  other  clauses  of  the 
will  to  which  counsel  for  appellees  point  as  indicating  the 
intention  of  the  testator  that  no  one  not  of  his  blood  shall 
take  any  interest  in  his  estate.  The  third  section  of  the 
thirteenth  clause  needs  no  support  as  an  expression  of 
the  testamentary  intention  that  the  interest  of  a  grand- 
child is  to  be  contingent. 

There  is  nothing  in  the  seventeenth  clause  of  the  will 
conflicting  with  the  intention  of  the  testator  as  expressed 
in  the  thirteenth.    The  executors  and  trustees  are  not  to 
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purchase  a  dwelling  house  and  furnish  it  for  a  grandchild 
to  become  his  or  her  property,  but  they  are  to  invest  out 
of  such  grandchild's  contingent  share  such  sum  as  they 
may  deem  proper  for  a  ''suitable  dwelling  house  and 
fmniture  therefor; "  but  such  sum,  so  invested,  is  to  con- 
tinue a  part  of  the  trust  estate  and  is  to  be  distributed  as 
such  under  the  third  section  of  the  thirteenth  clause  of 
the  will. 

Carstensen's  Est.,  196  Pa.  325,  and  Safe  Deposit  & 
Trust  Company  v.  Wood,  201  Pa.  420,  are  the  two  cases 
upon  which  the  learned  counsel  for  appellant  seem  to 
place  main  reliance,  but  each  is  clearly  distinguishable 
from  the  one  before  us.  In  the  first,  as  pointed  out  by 
our  Brother  Mestrezat,  the  brothers  and  sisters  of  the 
testatrix  were  in  esse  at  the  date  of  her  death,  and  the 
time  when  they  were  to  come  into  possession  of  their 
legacies  was  fixed  by  the  will,  to  wit:  at  the  death  of 
Edward  Carstensen,  the  life  tenant;  the  bequest  was  not 
qualified,  but  absolute  and  immediate;  there  was  no  con- 
dition precedent  attached  to  the  gift  which  the  legatees 
were  required  to  fulfill  prior  to  receiving  the  bequest;  the 
time  fixed  by  the  testatrix  for  the  enjoyment  of  the  ulte- 
rior interests  in  her  estate  was  not  annexed  to  the  legacies 
themselves  and  was  in  no  sense  a  part  of  the  description 
of  the  objects  of  her  bounty;  and  it  was  evident  that  the 
only  object  of  the  testatrix  in  the  postponement  of  the 
distribution  of  the  estate  among  her  brothers  and  sisters 
was  a  desire  that  she  had  to  give  her  husband  a  life  in- 
terest in  it.  In  the  other,  we  said  the  testatrix  ''directed 
that,  as  soon  as  practicable  after  her  decease,  an  inventory 
and  just  valuation  and  appraisement  should  be  made  of 
all  her  property,  real  and  personal;  that  her  executor 
should  immediately  proceed  to  divide  the  real  estate  into 
six  equal  shares  or  purparts,  according  to  the  valuation 
made  by  them,  and  that  'such  valuation  and  appraise- 
ment and  distribution  of  my  property  and  estate  shall  be 
in  writing,  and  signed  and  acknowledged  by  the  ap- 
praisers hereby  appointed  for  that  purpose,  and  shall 


Digitized  by 


Google 


ROSENGARTEN  v.  ASHTON,  Appellant.  397 

1910.]  Opinion  of  the  Court. 

be  recorded  at  length  on  the  records  of  the  orphans'  court 
of  Allegheny  county,  and  shall  expressly  designate  by 
name  the  several  parties  entitled  under  the  provisions  of 
this  my  will  as  devisees  or  cestui  que  trusts  to  each  par- 
ticular share  or  purpart  of  my  said  estate  according  to 
the  disposition  thereof  hereinafter  made/  The  testatrix 
wanted  it  to  be  known,  os  soon  as  practicable  after  her 
death,  from  the  records  of  the  court,  not  only  who  would 
take  under  her  will,  but  what  each  would  take.  They 
were  to  be  designated  by  name  as  the  parties  entitled 
then,  when  the  record  was  made,  to  what  she  had  left 
them.  The  present  right  to  the  corpus,  to  be  enjoyed  in 
the  future,  was  to  be  set  forth,  and  those  who  were  to  enjoy 
it  were  to  be  specifically  named.  The  expressed  intention 
seems  to  be  that  the  estates  given  should  vest,  not  years 
after  her  death,  but  as  soon  as  she  died.  They  were  not 
only  to  vest,  but  it  was  to  be  definitely  ascertained  and 
known  who  took  and  just  what  each  was  to  get.'* 

The  assignments  are  overruled  and  the  judgment  is 
affirmed. 


Hewitt  V.  Pennsylvania  Railroad  Company, 
Appellant. 

Negligence — Damages — Husband  and  wife — Services  of  wife. 

Recovery  by  a  husband  for  the  lose  of  the  services  of  his  wife  in- 
cludes not  only  services  in  the  ordinary  sense  of  the  word  but  the  as- 
sistance and  comfort  which  under  the  circumstances  he  would  receive 
from  her;  and  the  recovery  for  his  loss  is  not  limited  to  the  period 
before  suit  was  commenced. 

Argued  April  25,  1910.  Appeal,  No.  230,  Jan.  T.,  1909, 
by  defendant,  from  judgment  of  C.  P.  Erie  Co.,  Nov.  T., 
1907,  No.  78,  on  verdict  for  plaintiff  in  case  of  Edwin  L. 
Hewitt  and  Vilettie  A.  Hewitt,  his  wife,  each  suing  in  his 
or  her  own  right,  v.  Pennsylvania  Railroad  Company. 
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Before  Fell,  C.  J.,  Mestrezat,  Elkin,  Stewakt  and 
MoscHZiSKER,  JJ.     AflSrmed. 

Trespass  to   recover   damages   for   personal   injuries. 
Before  Walling,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  and  judgment  for  Edwin  L.  Hewitt  for  S2,924 
and  for  Vilettie  A.  Hewitt  for  $6,000.  Defendant  ap- 
pealed. 

Errors  assigned  were  various  instructions  as  to  damfitges. 

J.  Ross  Thompson  and  U.  P.  Rossiter^  of  ThorrM.P'Son, 
Rossiter  &  Thompson,  for  appellant. 

/.  B.  BrovMy  with  him  G.  T.  Kincaid,  for  appellee- 

Per  Curiam,  May  24,  1910: 

This  was  an  action  by  a  husband  and  wife  to  reoo'ver 
damages  sustained  by  reason  of  the  injury  of  the  la»t>^^r, 
while  a  passenger  in  the  defendant's  car.  There  w»^  ^^ 
denial  of  liability,  and  the  only  subject  of  dispute,  w"»^  ^^ 
amoimt  of  damages  which  each  of  the  plaintiffs  haxi  ^^ 
tained.  The  measure  of  damages  was  somewhat  ^^^" 
plicated  by  proof  of  the  ill  health  of  the  wife  befoi"^       ® 


accident,  which  created  a  doubt  as  to  the  extent  to  '^rJUCH  i 

her  physical  condition  at  the  trial  was  due  to  the  ^jii/jj)^  \ 

sustained  while  in  the  car.  But  this  question  aixj  ^ 
others  that  arose  were  submitted  to  the  jury  in  a  chai^ 
of  exceptional  clearness  and  precision,  in  which  the  i^ 
covery  by  either  of  the  plaintiffs  was  limited  to  damages 
shown  by  the  weight  of  the  testimony  to  have  resulted 
from  the  accident.  Recovery  by  a  husband  for  the  loss 
of  the  services  of  his  wife,  includes  not  only  services  in  the 
ordinary  sense  of  the  word  but  the  assistance  and  comfort 
which  under  the  circumstances  he  would  receive  from  her: 
Kelley  v.  Mayberry  Twp.,  154  Pa.  440,  and  the  recovery 
for  his  loss  is  not  limited  to  the  period  before  suit  was 
commenced:  Readdy  v.  Shamokin  Borough,  137  Pa.  98. 
The  judgment  is  affirmed. 
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Moore  v.  B.  F.  Sturtevant  Company,  Appellant. 

Negligence  —  Independent  contractor  —  Evidence — Contract — Question 
for  jury, 

A  contractor  to  place  machinery  and  erect  a  smokestack  sublet  the 
building  of  the  smokestack  to  another  person.  The  contract  between 
them  was  partly  in  writing  and  partly  oral,  and  there  was  a  dis- 
pute in  relation  to  the  oral  part  of  it.  A  man  in  the  employ  of  the 
owner  of  the  property  was  injured  by  the  fall  of  material  in  the  build- 
ing of  the  stack.  In  a  suit  brought  by  the  injured  man  against  the 
contractor  there  was  evidence  tending  to  show  that  while  the  sub- 
contractor furnished  men  and  machinery,  the  whole  control  and  man- 
agement of  the  work  was  under  the  charge  of  the  contractor.  Held, 
that  the  case  was  the  jury,  and  that  a  verdict  and  judgment  for  the 
plaintiff  should  be  sustained. 

Argued  AprO  25,  1910.  Appeal,  No.  293,  Jan.  T., 
1909,  by  defendant,  from  judgment  of  C.  P.  Erie  Co., 
Sept.  T.,  1908,  No.  150,  on  verdict  for  plaintiff  in  case  of 
Harry  Moore  v.  B.  F.  Sturtevant  Company.  Before 
Fell,  C.  J.,  Mestrezat,  Elkin,  Stewart  and  Mosch- 
ziSKER,  JJ.     Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Walling,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  $5,000.  De- 
fendant appealed. 

Errors  assigned  were  various  instructions. 

Louis  Rosenzweigy  for  appellant. 

Charles  P.  Hewes,  for  appellee. 

Per  Curiam,  May  24,  1910: 

The  plaintiff  was  employed  by  a  paper  company  in 
whose  plant  the  defendant  had  contracted  to  place  ma- 


Digitized  by 


Google 


400   MOORE  V,  B.  F.  STl  RTEVANT  CO.,  Appellant. 

Opinion  of  the  Ck)urt.  (228  Pa. 

chinery  and  to  erect  a  smokestack.  He  was  injured  by  the 
falling,  because  of  a  defective  rope,  of  a  large  piece  of 
sheet  steel  used  in  building  the  stack.  The  main  ground 
of  the  defense  was  that  the  work  of  building  the  stack  had 
been  sublet  by  the  defendant  and  was  done  by  an  inde- 
pendent contractor.  The  contract  with  the  subcontractor 
was  partly  in  writing  and  partly  oral  and  there  was  a 
dispute  in  relation  to  the  oral  part  of  it.  The  testimony 
produced  by  the  plaintiff  tended  to  show  that  while  the 
subcontractor  furnished  men  and  machinery,  the  whole 
control  and  management  of  the  work  was  under  the  charge 
of  the  defendant.  This  was  the  pivotal  j)oint  of  the  case 
and  the  question  was  necessarily  for  the  jury.  The  court 
could  not  construe  the  contract  as  a  whole,  without  de- 
ciding the  disputed  controversy  of  fact.  We  find  no  error 
in  the  record. 
The  judgment  is  affirmed. 


Commonwealth  v.  Ensign,  Appellant. 

Criminal  law — Evidence — Banks  and  banking — Schedule  and  books 
of  bankrupt. 

1.  Upon  the  trial  of  an  indictment  drawn  under  the  Act  of  May  9, 
1889,  P.  L.  145,  charging  the  receiving  of  deposits  by  an  insolvent 
banker,  with  knowledge  that  he  is  at  the  time  insolvent,  schedules 
filed  by  the  defendant  in  involuntary  bankruptcy,  and  testimony  of  an 
expert  accoimtant  based  upon  an  examination  of  his  banking  books 
that  he  had  tiuned  over  to  the  trustee  in  bankruptcy,  are  admissible 
against  him. 

2.  The  provision  of  sec.  860  of  the  revised  statutes  of  the  United 
States,  providing  that  no  pleading  or  evidence  in  a  judicial  proceeding 
shall  be  used  against  a  party  "  in  any  coiuli  of  the  United  States  in  any 
criminal  proceeding,"  applies  only  to  criminal  proceedings  in  federal 
courts. 

3.  The  proviso  in  clause  9  of  sec.  7  of  the  federal  bankruptcy  act  rf 
1898,  to  the  effect  that  no  testimony  given  by  a  party  in  bankruptcy 
proceedings  shall  be  offered  in  evidence  against  him  in  any  criminal 
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proceeding,  applies  only  to  testimony  given  by  the  bankrupt  upon  his 
examination,  and  not  to  the  schedules  referred  to  in  the  earlier  parts 
of  the  section. 

4.  In  the  absence  of  statutory  regulation  of  the  subject,  testimony 
and  written  statements  voluntarily  given  or  made  by  a  party  or  wit- 
ness in  a  judicial  proceeding  are  as  admissions  and  confessions  com- 
petent against  him  on  the  trial  of  any  issue  in  a  criminal  case  to  which 
they  are  pertinent;  and  schedules  and  books  offered  by  a  bankrupt 
imder  the  provisions  of  the  federal  act  are  to  be  considered  as  volim- 
tarily  offered. 

5.  An  order  of  reference  imder  the  seal  of  the  United  States  district 
court  and  forwarded  by  the  clerk  to  the  referee  in  bankruptcy  is  ad- 
missible in  a  criminal  proceeding  in  a  state  court,  if  there  is  no  other 
objection  to  it  except  that  it  was  a  "piece  of  testimony  growing  out  of 
the  bankruptcy  proceedings." 

Argued  April  25,  1910.  Appeals,  Nos.  318  and  319, 
Jan.  T.,  1909,  by  defendants,  from  judgment  of  the  Supe- 
rior Court,  April  T.,  1909,  Nos.  162  and  163,  affirming 
judgment  of  Q.  S.  Erie  Co.,  Sept.  T.,  1908,  No.  39,  on 
verdict  of  guilty  in  case  of  Commonwealth  v.  William  A. 
Ensign  and  Charles  A.  Ensign.  Before  Fell,  C.  J., 
Mestrezat,  Elkin,  Stewart  and  Moschzisker,  JJ. 
Affirmed. 

Appeal  from  judgment  of  the  Superior  Court. 

Rice,  P.  J.,  filed  the  following  opinion: 

The  principal  question  for  decision  is,  whether  upon  the 
trial  of  an  indictment,  drawn  under  the  Act  of  May  9, 
1889,  P.  L.  145,  charging  the  receiving  of  deposits  by  an 
insolvent  banker,  with  knowledge  that  he  is  at  the  time 
insolvent,  schedules  filed  by  the  defendant  in  involuntary 
bankruptcy,  and  testimony  of  an  expert  accoimtant  based 
upon  an  examination  of  his  banking  books  that  he  had 
turned  over  to  the  trustee  in  bankruptcy,  are  admissible 
against  him.  What  we  shall  say  regarding  the  evidence 
furnished  by  the  schedules  will  apply  with  equal  force  to 
the  objection  that  the  evidence  furnished  by  the  books 
could  not  be  used  against  the  defendant. 

1.  Section  860  of  the  revised  statutes  of  the  United 
Vol.  ccxxviii — 2() 
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States  is  as  follows:  **No  pleading  of  a  party,  nor  any 
discovery  or  evidence,  obtained  from  a  party  or  witness 
by  means  of  a  judicial  proceeding  in  this  or  any  foreign 
country,  shall  be  given  in  evidence  or  in  any  manner  used 
against  him  or  his  property  or  estate,  in  any  court  of 
the  United  States,  in  any  criminal  proceeding,  or  for  the 
enforcement  of  any  penalty  or  forfeiture;  provided,  that 
this  section  shall  not  exempt  any  party  or  witness  from 
prosecution  and  pimishment  for  perjury  committed  in 
discovering  or  testifying  as  aforesaid."  The  term  "any 
court  of  the  United  States"  obviously  means  any  federal 
court,  and  therefore  this  action  of  the  revised  statutes 
and  the  decisions  imder  it  may  be  dismissed  as  inapplica- 
ble to  the  present  case. 

2.  Clause  8  of  sec.  7  of  the  bankruptcy  act  of  1898 
provides  that  the  bankrupt,  whether  voluntary  or  in- 
voluntary, shall  prepare,  make  oath  to,  and  file  in  court 
a  schedule  of  his  property  showing  certain  facts  in  detail. 
Clause  9  of  the  same  section  provides  that  when  present 
at  the  first  meeting  of  his  creditors  and  at  such  other  times 
as  the  court  shall  order,  he  shall  submit  to  an  examination 
of  his  bankruptcy,  his  dealings  with  his  creditors  and 
other  persons,  the  amount,  kind,  and  whereabouts  of  his 
property,  and  in  addition,  all  matters  which  may  affect 
the  administration  and  settlement  of  his  estate.  Immedi- 
ately following  these  provisions  relating  to  the  examination 
of  the  bankrupt  and  forming  a  part  of  the  same  clause  is 
the  proviso,  ''but  no  testimony  given  by  him  shall  be 
offered  in  evidence  against  him  in  any  criminal  proceed- 
ing." In  a  well-considered  opinion  overruling  the  de- 
fendant's motion  for  new  trial  and  in  arrest  of  judgment 
the  learned  trial  judge  likened  the  schedule  to  a  state- 
ment of  claim,  a  bill  of  particulars,  or  an  affidavit  of 
defense,  which  are  not  ordinarily  part  of  the  testimony  in 
a  case  unless  offered  as  such,  and  upon  consideration  of 
the  immediate  context  held,  that  the  proviso  above 
quoted  refers  to  the  testimony  given  by  the  bankrupt 
upon  his  examination  and  not  to  the  matters  set  out  in 
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the  earlier  parts  of  the  section.    We  concur  in  this  con- 
clusion. 

3.  Counsel  contend  that  the  use  of  the  schedule  and 
the  books  in  this  trial  was  in  violation  of  the  defendant's 
rights  under  the  provision  of  the  federal  constitution, 
that  no  person  ''shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself/'  and  the  provision  of  the 
state  constitution  that  in  criminal  prosecutions  the  ac- 
cused "cannot  be  compelled  to  give  evidence  against 
himself."  It  is  to  be  observed  that  the  conunonwealth 
did  not  obtain  these  documents  by  any  compulsion 
exerted  by  it  upon  the  defendant.  But  it  is  said  the 
schedules  were  filed  and  the  books  were  delivered  to  the 
trustee  by  compulsion  of  the  provisions  of  the  bankruptcy 
law  and  of  the  general  orders  in  bankruptcy,  and  there- 
fore they  could  not  be  used  in  any  criminal  prosecution 
of  the  defendants  either  in  the  state  coiu*ts  or  in  the 
United  States  courts.  It  is  to  be  observed  in  this  con- 
nection, (1)  that  the  bankruptcy  act  attached  no  penalty 
to  the  bankrupt's  failure  to  file  the  schedule;  (2)  that  the 
schedules  involved  in  the  present  case  were  not  filed 
under  compulsion  of  any  special  decree  or  order  of  court 
or  of  any  attachment  or  proceeding  for  attachment; 
(3)  that  the  defendants  did  not  object  to  filing  them  upon 
the  groimd  that  thereby  they  would  furnish  evidence  that 
might  criminate  them;  (4)  that  they  did  not  file  them  un- 
der the  inducement  of  any  provision  of  any  act  of  con- 
gress or  the  state  legislature  prohibiting  them  from  being 
used  against  them  in  any  criminal  prosecution  in  the 
state  courts;  (5)  that  it  does  not  appear  that  at  any  time 
they  filed  them  they  were  imder  arrest  or  had  been 
charged  with  a  criminal  offense  or  were  imder  any  sort  of 
duress.  Generally  speaking,  and  in  the  absence  of  statu- 
tory regulation  on  the  subject,  testimony  and  ;pmtten 
statements  voluntarily  given  or  made  by  a  party  or  wit- 
ness in  a  judicial  proceeding,  are  as  admissions  and  con- 
fessions competent  against  him  on  the  trial  of  any  issue 
in  a  criminal  case  to  which  they  are  pertinent,  and  accord- 
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ing  to  the  great  weight  of  authority  such  statements  and 
testimony  are  considered  voluntary  when  given  or  made 
under  the  circumstances  above  enumerated:  Wharton, 
Crim.  Ev.,  sec.  664;  1  Roscoe,  Crim.  Ev.,  82,  245  (8th 
ed.);  1  Greenleaf  on  Ev.,  sec.  225;  WiUiams  v.  Com.,  29 
Pa.  102;  Hendrickson  v.  People,  10  N.  Y.  13;  Ck)m.  v. 
Reynolds,  122  Mass.  454;  Vermont  v.  Duncan,  4  L.  R.  A. 
(N.  S.)  1144,  note;  People  v.  Wieger,  100  Cal.  352.  In 
addition  to  these  authorities  cited  by  the  common- 
wealth's counsel  we  may  mention  Abbott  v.  People,  76 
N.  Y.  602;  Com.  v.  Doughty,  139  Pa.  383;  Com.  v. 
House,  6  Pa.  Superior  Ct.  92.  It  follows  that  the  court 
did  not  commit  error  in  admitting  the  papers  and 
testimony  referred  to  in  the  first  two  assignments  of 
error. 

The  order  of  reference  quoted  in  the  third  assignment 
of  error  was  under  the  seal  of  the  United  States  district 
court  for  the  proper  district,  was  forwarded  by  the  clerk 
of  said  coiut  to  the  referee  in  bankruptcy,  and  was  pro- 
duced and  identified  by  him  who  was  the  legal  custodian 
of  the  document.  The  objection  made  to  its  admission 
does  not  satisfactorily  show  that  it  was  objected  to  on 
the  ground  that  it  was  not  properly  executed  or  proven. 
But  the  objection  seems  to  have  been  based  on  the  ground 
"that  it  is  another  piece  of  ' testimony'  growing  out  of  the 
bankruptcy  proceedings."  Under  the  circumstances,  no 
error  was  conunitted  in  admitting  the  paper. 

All  assignments  of  error  are  overruled,  the  judgment  is 
affirmed  and  the  record  is  remitted  to  the  court  of  quarter 
sessions  of  Erie  county  to  the  end  that  the  sentence  be 
fully  carried  into  effect. 

Error  assigned  was  the  judgment  of  the  Superior  Court. 

John  B.  Brooks,  with  him  Paid  A,  Benson  and  Charles 
H.  English,  for  appellants. 

W,  Pitt  Giffordy  district  attorney,  for  appellee. 
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Per  Curiam,  May  24,  1910: 

The  judgments  are  aflSnned  on  the  opinion  of  the 
learned  president  judge  of  the  Superior  Court. 


Henderson's  Estate. 

Wills — Construction — Income — Support  and  maintenance — Annui- 
tant. 

Where  a  testatrix  directs  her  executors  to  pay  an  annuitant  $25.00 
per  month  for  life  ''and  to  keep  sufficient  funds  invested  therefor, 
and  in  case  of  sickness,  if  the  said  sum  is  not  sufficient  for  his  main- 
tenance" to  pay  such  additional  sum  as  in  theu*  judgment  may  be 
necessary,  and  the  executors  file  an  account  some  years  after  the  death 
of  the  testatrix,  showing  a  balance  on  hand  of  over  S41,000,  of  which 
over  $10,000  was  accumulated  income,  and  the  orphans'  court  directs 
$15,000  to  be  invested  for  the  annuitant,  and  distributes  the  balance 
to  the  residuary  legatee,  such  action  of  the  court  will  not  be  reversed 
on  appeal,  where  there  is  nothing  in  the  will  to  indicate  that  the  whole 
fund  was  to  be  retained  for  the  protection  of  the  annuitant. 

Argued  April  26,  1910.  Appeal,  No.  401,  Jan.  T.,  1909, 
by  Frank  H.  Henderson,  legatee,  from  decree  of  0.  C. 
Erie  Co.,  Sept.  T.,  1909,  No.  26,  distributing  balance  in 
Estate  of  Caroline  H.  Henderson,  deceased.  Before 
Fell,  C.  J.,  Mestrezat,  Elkin,  Stewart  and  Mosch- 
zisKER,  JJ.    Affirmed. 

Petition  for  distribution.    Before  Walling,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  the  decree  of  distribution. 

R.  H.  Chinnock,  with  him  J.  R.  Haughney,  for  appel- 
lant, cited:  Mullen's  Est.,  14  W.  N.  C.  144;  Cummings  v. 
Cummings,  146  Mass.  501  (16  N.  E.  Repr.  401);  Tread- 
well  V.  Cordis,  71  Mass.  341. 

Charles  A.  Mertens,  for  appellee,  cited:  Chew  v.  Chew, 
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28  Pa.  17;  Erisman  v.  Directors  of  the  Poor,  47  Pa.  509; 
McCready's  Est.,  7  PhUa.  478;  McCoy's  Est.,  23  Pa. 
Superior  Ct.  282;  Zugsmith  v.  Rosenblatt  &  CJo.,  15  Pa. 
Superior  Ct.  296. 

Per  Curiam,  May  24,  1910: 

The  testatrix  provided  by  her  will  for  the  payment  of 
three  annuities  from  the  income  of  her  estate  and  di- 
rected her  executors  to  keep  sufficient  of  her  personal  es- 
tate invested  to  seciu^  their  payment.  Two  of  the  an- 
nuitants have  died  and  the  only  persons  now  having  an 
interest  in  the  estate  are  the  remaining  annuitant,  who  is 
the  appellant,  and  the  residuary  legatee.  The  provision 
for  the  appellant  is  as  follows:  ''Third,  I  hereby  direct 
my  executors  to  pay  to  Frank  H.  Henderson  the  sum  of 
twenty-five  dollars  per  month  for  and  during  his  natural 
life,  and  to  keep  sufficient  fimds  invested  therefore,  and 
in  case  of  sickness,  if  the  said  sum  is  not  sufficient  for  his 
maintenance,  I  authorize  my  executors  to  pay  such  addi- 
tional amount  as  in  their  judgment  may  be  necessary.'* 
The  final  account  of  the  executors,  filed  ten  years  after 
the  death  of  the  testatrix,  shows  a  balance  in  their  hands 
of  $41,542,  of  which  $10,761  was  accumulated  income. 
The  learned  judge  of  the  orphans'  court  directed  that 
$15,000  should  be  paid  to  a  substituted  trustee  for  the 
uses  and  purposes  mentioned  in  the  third  paragraph  of 
the  will,  and  awarded  the  balance  to  the  residuary  leg- 
atee. 

The  appellant's  contention  is  that  the  sum  of  $15,000 
is  insufficient  to  secure  the  annual  payment  of  $300  to 
him  and  to  provide  for  his  maintenance  in  case  6f  sick- 
ness, and  that  the  whole  personal  estate  should  be  held 
in  trust  during  his  life.  This  contention  cannot  be  sus- 
tained. No  intention  that  the  whole  personal  estate 
should  be  held  by  the  trustee  to  provide  for  the  appellant 
can  be  gathered  from  the  will.  The  direction  is  '*to  keep 
sufficient  funds  invested  therefore"  and  the  necessary  im- 
plication is  that  the  balance  should  be  distributed.    The 
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amount  to  be  retained  was  a  matter  to  be  determined  by 
the  judge  of  the  orphans'  court,  and  nothing  short  of  a 
clear  abuse  of  discretion  would  induce  an  appellate  court 
to  disturb  his  finding.  We  are  satisfied  that  his  discretion 
was  wisely  exercised* 

The  decree  of  the  court  is  affirmed  at  the  cost  of  the 
appellant. 


Skeel's  Estate. 

Executors  arid  administralars — Distribution — Mistake — Statute  of 
limitaiio7is. 

Where  a  testator  dies  in  1892,  leaving  a  will  making  a  certain  pro- 
vision for  his  widow,  and  his  executors,  under  a  construction  of  the 
will  asserted  by  the  widow,  make  payments  to  the  widow  between 
1892  and  1898,  and  these  payments  are  not  questioned  by  the  residu- 
ary legatee  until  after  the  death  of  the  widow  in  1906,  the  residuary 
l^atee  cannot  reclaim  such  payments  from  the  widow's  administrator. 
The  widow  having  received  them  imder  a  claim  of  right,  did  not  re- 
ceive them  as  a  trust  fund,  and  the  relation  therefore  between  her 
and  the  residuary  legatee  was  one  of  debtor  and  creditor.  The  claim 
was  consequently  barred  by  the  statute. 

Argued  April  26,  1910.  Appeal,  No.  335i  Jan.  T.,  1909, 
by  Walter  J.  Skeels,  from  decree  of  0.  C.  Erie  Co.,  Nov. 
Term,  1907,  No.  31,  dismissing  exceptions  to  auditor's 
report  in  Estate  of  Esther  A.  Skeels.  Before  Fell,  C.  J., 
Mestrezat,  Elkin,  Stewart  and  Moschzisker,  JJ. 
AflSrmed. 

Exceptions  to  report  of  Alfred  B.  Osborne,  Esq.,  audi- 
tor.    Before  Prather,  P.  J.,  specially  presiding. 
The  opinion  of  the  Supreme  Coiut  states  the  case. 

Error  assigned  was  "in  determining  that  the  statute  of 
limitations  is  a  bar  to  the  right  of  the  claimant  to  recover 
in  this  case/' 
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C.  W.  Tyler,  with  him  IF.  S.  Smith,  for  appellant, 
cited  as  to  the  statute  of  limitations:  Roller  v.  Meredith, 
4  Pa.  Superior  Ct.  461 ;  Com.  v.  Moltz,  10  Pa.  527;  Patter- 
son V.  Nichol,  6  Watts,  379;  Doebler  v.  Snavely,  5  Watts, 
225;  Logan  v.  Richardson,  1  Pa.  372;  Dillebaugh's  Est., 
4  Watts,  177;  Stough's  Est.,  196  Pa.  358. 

U,  P.  Rossiter,  of  Thompson^  Rossiter  &  Thompson,  for 
appellee,  cited,  Hostetter  v.  Hollinger,  117  Pa.  606; 
Dorrance  v,  Ryon,  35  Pa.  Superior  Ct.  180. 

Per  Curiam,  May  24,  1910: 

J.  S.  Skeels  died  in  1892,  possessed  of  real  and  personal 
estate,  and  by  his  will  he  gave  to  his  wife,  ''in  addition  to 
her  rights  of  dower''  a  small  pecuniary  legacy  in  payment 
of  which  she  accepted  personal  property  appraised  at 
$50.00.  The  appeUant,  who  was  then  nineteen  years  of 
age,  was  named  in  the  will  as  the  residuary  legatee.  The 
executor  under  the  advice  of  counsel,  and  in  the  belief  that 
by  the  words  ''rights  of  dower''  the  testator  intended  to 
bequeath  to  his  wife  the  same  interest  in  his  personal  estate 
that  she  was  entitled  to  under  the  intestate  law,  paid  to 
her  one-half  thereof,  and  to  the  appellant  the  other  half. 
These  pajmaents  were  made  between  1892  and  1898.  In 
the  latter  year,  the  executor  filed  his  final  account  to 
which  was  appended  a  distribution  account.  The  cor- 
rectness of  the  payment  was  not  questioned  until  after 
the  death  of  the  testator's  widow  in  1906,  when  a  claim 
was  made  to  recover  from  the  administrator  of  her  estate, 
the  alleged  illegal  payment. 

The  auditor  reported,  (1)  That  the  payment  by  the 
executor  of  the  will  of  J.  S.  Skeels,  to  his  widow,  of  one- 
half  of  the  personal  estate  was  a  mistake  honestly  made, 
and  (2)  that  any  claim  against  the  estate  of  his  widow 
was  barred  by  the  statute  of  limitations.  The  latter 
finding,  approved  by  the  orphans'  court,  was  assigned  as 
error. 

The  basis  of  the  argument  for  the  appellant  is  that  the 
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money  received  by  the  widow  of  J.  S.  Skeels  was  a  trust 
fund  in  her  hands,  and  that  the  statute  of  limitations  was 
not  a  bar  to  its  recovery  from  her.  But  it  was  not  a  trust 
fund  as  far  as  she  was  concerned.  She  received  it  imder 
claim  of  right  as  her  own,  and  held  it  as  such,  and  any 
claim  against  her  with  respect  to  it,  was  on  the  same 
footing  as  regards  the  statute  as  an  ordinary  debt. 

The  order  of  the  court  dismissing  exceptions  and  con- 
firming the  auditor's  report  is  affirmed. 


Gibson's  Estate. 


Auditor — Findings  of  fact — Review. 

1.  An  auditor's  finding  of  fact  approved  by  the  court  below  will  not 
be  disturbed  unless  manifest  error  is  shown. 

Interest — Muttml  accounts — Decedents'  estates — Demand. 

2.  Interest  on  a  claim  against  a  decedent's  estate  is  not  demandable 
where  it  appears  that  both  the  claimant  and  the  decedent  had  ad- 
vanced money  that  was  used  by  the  latter  in  promoting  a  joint  enter- 
prise, that  there  had  been  mutual  accounts  between  them  which  had 
not  been  adjusted  and  a  balance  struck  prior  to  decedent's  death,  and 
that  there  had  not  been  any  demand  made. 

Argued  April  26,  1910.  Appeal,  No.  98,  Jan.  T.,  1910, 
by  H.  0.  Gibson,  from  decrees  of  0.  C.  Erie  Co.,  Feb.  T., 
1908,  No.  21,  and  May  T.,  1909,  No.  15,  dismissing  ex- 
ceptions to  auditor's  report  in  Estate  of  Perry  A.  Gibson, 
deceased.  Before  Fell,  C.  J.,  Mestrezat,  Elkin, 
Stewart  and  Moschzisker,  JJ.    Affirmed. 

Exceptions  to  report  of  J.  M.  Force,  Esq.,  auditor. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  in  dismissing  exceptions  to  auditor's 
report. 

Henry  C,  Yard,  with  him  T.  A,  Lamby  for  appellant. 
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Frank  Gunnison^  with  him  John  S.  RiUing  and  Henry  E. 
Fishy  for  appellee. 

Per  Curiam,  May  24,  1910: 

The  appeUant's  claim  at  the  audit  was  for  advances  of 
money  made  to  the  decedent  in  the  management  of  a 
business  enterprise  in  which  they  were  jointly  interested. 
The  exceptions  to  the  auditor's  report  and  the  assign- 
ments of  error  here  relate  to  the  finding  by  the  auditor 
of  the  amoimt  due  the  appellant  and  to  the  disallowance 
of  interest  thereon.  What  amoimt  was  due  was  a  ques- 
tion of  fact,  as  to  which  the  finding  of  an  auditor,  ap- 
proved by  the  court,  will  not  be  disturbed  unless  manifest 
error  is  shown.  Both  the  appeUant  and  the  decedent  ad- 
vanced money  that  was  used  by  the  latter  in  promoting 
a  joint  enterprise;  there  were  mutual  accounts  between 
them  which  had  not  been  adjusted  and  a  balance  struck 
and  there  had  been  no  demand  made.  Under  these  cir- 
cumstances interest  was  not  demandable:  Gyger's  App., 
62  Pa.  73;  Goodwill  v.  Heim,  212  Pa.  596. 

The  order  of  the  court  confirming  the  auditor's  report 
is  affirmed  at  the  cost  of  the  appellant. 


Hamilton,  Appellant,  v.  John  C.  Mercer  Home. 

Trusts  and  trustees — Charitable  trust — Failure  of  trust. 

A  charitable  trust  of  real  and  personal  property  to  found  a  home 
for  "clergymen  of  the  Presbyterian  faith  who  are  decayed  by  age  or 
disabled  by  infirmity,  and  who  do  not  use  tobacco  in  any  shape  or 
form,"  will  not  be  declared  to  have  failed  because  of  the  practical 
failure  of  applicants  for  admission  to  the  home,  where  the  evidence 
shows  that  applicants  were  deterred,  not  by  reason  of  the  restriction 
against  the  use  of  tobacco,  but  by  a  restriction,  imposed  by  the  mana- 
gers without  any  authority  in  the  will,  requiring  applicants  to  separate 
from  their  wives,  and  that  if  the  latter  restriction  were  removed  there 
would  be  more  than  enough  applicants  and  their  wives  to  fill  the 
home. 
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Argued  AprU  27,  1910.  Appeals,  No.  10,  Jan.  T.,  1910, 
by  plaintiffs  and  No.  83,  Jan.  T.,  1910,  by  defendants, 
from  decree  of  C.  P.  No.  2,  Phila.  Co.,  Dec.  T.,  1908, 
No.  2,058,  dismissing  bill  in  equity  in  case  of  John  Mc- 
Lure  Hamilton,  Ethel  H.  Lucas  and  the  Provident  Life  & 
Trust  Company,  trustees  under  the  will  of  Lydia  I.  Biddle, 
deceased,  v.  The  John  C.  Mercer  Home  for  Disabled 
Clergymen  of  the  Presbyterian  Faith.  Before  Fell,  C.  J., 
Mestrezat,  Elkin,  Stewart  and  Moschzisker,  JJ. 
Affirmed. 

Bill  in  equity  to  declare  failure  of  a  charitable  trust. 

Sulzberger,  P.  J.,  filed  an  opinion  in  part  as  follows: 

The  bill  prays  for  a  decree  that  certain  assets  and  prop- 
erty of  the  defendant  derived  under  the  will  of  the  late 
Ann  Jane  Mercer  are  held  in  trust  for  the  heirs  and  next 
of  kin  of  the  said  testatrix,  and  that  a  further  decree  be 
entered  determining  and  enforcing  the  right  of  the  plain- 
tiffs as  heirs  and  next  of  kin  of  the  said  testatrix  to  take 
said  property  absolutely. 

It  appears  that  Ann  Jane  Mercer  died  on  April  5, 
1886,  having  made  her  will  on  November  26,  1885,  by 
paragraph  second  of  which  she  provided  as  follows: 

"Second. — ^Whereas  I  am  seized  and  possessed  of  a 
certain  Estate  and  Property  called  'The  Moimt,'  situate 
in  the  County  of  Montgomery  in  the  State  of  Pennsyl- 
vania, which  I  desire  to  devote  to  pious  and  charitable 
uses.  Now  I  do  hereby  give  devise  and  bequeath  all  my 
said  Estate  and  Property,  called  'The  Mount,'  situate  in 
the  said  Coimty  of  Montgomery  in  the  State  of  Penn- 
sylvania, together  with  all  the  Buildings  and  Lnprove- 
ments  thereon  erected  with  any  siuroimding  or  adjacent 
Property  acquired  by  my  husband  or  mjrself  forming 
part  of  the  said  Estate  called  'The  Mount.'  Together 
with  all  the  horses  Carriages  farming  utensils  furniture 
goods  Beds  and  Bedding  and  all  other  personal  property 
on  the  premises  lit  the  time  of  my  decease  which  belong 
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to  me,  to  my  brother  John  Hamilton  Junior  of  Bucks 
County  in  the  State  of  Pennsylvania  Attorney  at  law  his 
heirs  Executors  Administrators  and  Assigns  in  Trust  as 
soon  as  possible  after  my  decease  to  cause  and  procure  a 
Charter  of  Incorporation  to  be  granted  either  by  the 
Legislatiu^  or  by  the  proper  Court  for  an  Institution  or 
Home  to  be  called  'The  John  C.  Mercer  Home  for  Dis- 
abled Clergymen  of  the  Presbyterian  Faith'  to  be  estab- 
lished at  the  said  Estate  and  Property  called  'The  Mount ' 
which  charter  shall  provide  that  the  said  Institution  or 
Home  shall  be  for  the  support  and  maintenance  of  se- 
lected Clergymen  of  the  Presbyterian  faith  who  are  de- 
cayed by  age  or  disabled  by  infirmity  and  who  do  not  use 
tobacco  in  any  shape  or  form  and  who  in  all  things  shall 
comply  with  the  laws  and  regulations  of  the  said  Home 
otherwise  to  be  subject  to  be  discharged  by  the  Board  of 
Managers  of  said  Home  whose  decision  shall  be  final. 
That  the  number  of  inmates  in  the  Home  or  Institution 
shall  never  exceed  its  annual  nett  Rent  and  Revenue  and 
shall  not  exceed  twelve  in  number.  That  the  Board  of 
Managers  alone  are  directed  to  admit  into  the  Home  or 
Institution  any  clergymen  of  the  Presbyterian  faith  de- 
cayed by  age  or  disabled  by  infirmity  who  do  not  use 
tobacco  in  any  shape  or  form  and  (and)  to  discharge  them 
whenever  it  becomes  necessary  or  expedient  whose  de- 
cision shall  be  final. 

''That  no  part  of  the  said  estate  and  property  called 
'The  Mount'  and  devised  as  aforesaid  shall  be  sold  or 
disposed  of  encumbered  or  applied  to  any  other  use  or 
purpose  than  as  a  Home  for  Disabled  Clergymen  of  the 
Presbyterian  faith  as  above  specified.  And  I  further  wiU 
and  direct  that  as  soon  as  the  said  Charter  shall  have 
been  obtained  and  recorded  my  said  Trustee  shall  grant 
assure  and  convey  all  the  said  ground  with  the  Buildings 
and  Improvements  thereon  erected,  and  all  the  personal 
property  on  the  said  premises  belonging  to  me  to  the  said 
'The  John  C.  Mercer  Home  for  Disabled  Clergymen  of 
the  Presbyterian  Faith'  their  Successors  and  Assigns  to 
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be  used  and  occupied  solely  for  a  Home  or  an  Institution 
for  disabled  Clergymen  of  the  Presbyterian  faith.  And 
in  order  to  provide  some  means  for  the  support  and  main- 
tenance of  the  said  home  or  institution,  I  do  give  and  be- 
queath to  the  said  institution,  as  soon  as  the  same  is  in- 
corporated, the  sum  of  one  himdred  thousand  dollars  in 
trust  to  keep  the  same  invested  in  Loans  or  debts  of  the 
United  States  or  of  the  State  of  Pennsylvania  or  in  Bonds 
or  Mortgages  of  real  estate  within  this  State  free  from  all 
previous  Incimibrances  or  in  well  secured  Ground  Rents 
and  to  collect  and  receive  the  Rents  Interest  and  income 
thereof  and  to  pay  and  apply  the  same  to  the  current 
expenses  of  the  said  Home." 

And  by  paragraph  sixteenth  of  which  she  further  pro- 
vided: 

"  Sixteenth. — And  as  to  all  the  Rest  Residue  and  Re- 
mainder of  my  Estate  whatsoever  and  wheresoever 
whether  Real  or  Personal  I  do  give  devise  and  bequeath 
the  same  to  my  Executor  hereinafter  named  John  Ham- 
ilton Jimior  his  heirs  executors  administrators  and  as- 
signs to  be  by  him  applied  and  appropriated  to  such  re- 
ligious and  benevolent  uses  and  purposes  for  the  Glory 
of  God  and  the  Extension  of  his  Kingdom  in  the  world, 
and  for  the  welfare  of  suffering  himianity  as  he  my  said 
Executor  in  his  judgment  shall  see  fit  and  proper.  And 
my  said  Executor  is  not  to  be  held  accountable  to  any 
person  or  persons  whatsoever  for  the  appropriation  of  the 
said  Residue  of  my  estate,  as  I  feel  confident  that  it  will 
be  properly  appropriated  and  administered  by  him  to 
such  religious  and  benevolent  organizations  as  may  stand 
in  need  of  the  same." 

And  by  paragraph  seventeenth  of  which  she  further 
provided: 

'*  Seventeenth. — I  do  hereby  authorize  and  empower 
my  Executor  above  and  hereafter  named  the  full  power 
and  authority  to  convert  change  and  modify  from  time 
to  time  at  pleasure  any  and  all  investments  of  my  said 
Estate.    And  I  do  also  fully  authorize  and  empower  my 
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said  Executor,  as  he  may  see  proper  to  grant  bargain  and 
sell  any  portion  of  my  real  estate  (except  the  property 
called  'The  Mount'  and  the  Property  No.  1819  Delancey 
Place),  either  at  public  or  private  sale  for  the  best  prices 
that  can  be  obtained  therefor,  and  to  receive  and  receipt 
for  the  purchase  money.  And  to  sign  seal  execute  ac- 
knowledge and  deliver  the  necessary  Deeds  and  con- 
veyances therefor  to  the  purchaser  or  purchasers  thereof 
his  heirs  or  their  Heirs  and  Assigns  forever  without  any 
liability  on  the  part  of  the  purchaser  to  see  to  the  appli- 
cation of  the  purchase  money.'' 

In  pursuance  of  the  directions  of  the  will,  the  defend- 
ant corporation  was  organized  under  a  charter  granted 
by  the  court  of  conunon  pleas  of  Montgomery  county  on 
June  21,  1886,  by  article  eighth  of  which  it  was  provided 
that: 

"This  corporation  shall  have  the  power  to  receive, 
hold  and  manage  all  the  real  estate  and  personal  prop- 
erty devised  and  bequeathed  by  the  second  item  of  the 
will  of  the  said  Ann  Jane  Mercer,  deceased,  and  to  ap- 
propriate the  same  for  the  charitable  uses  and  purposes, 
and  in  the  way  and  manner  provided  and  directed  by  the 
said  will.  It  shall  also  have  power  to  hold,  purchase, 
transfer,  and  apply  such  other  real  and  personal  estate 
and  property  as  it  may  acquire,  not  exceeding  the  amount 
limited  by  law;  and  all  the  property  thereof  shall  be  taken 
and  held  subject  to  the  control  and  disposition  of  the 
members  of  the  said  corporation." 

And  by  art.  X  of  the  said  charter  it  was  provided  that: 

"The  property,  real  and  personal,  of  the  said  corpo- 
ration shall  at  all  times  remain  imder  the  control  of  its 
Board  of  Managers  and  no  part  thereof  shall  ever  be 
subjected  to  the  control  of  any  other  corporation,  or  be 
diverted  from  the  uses  and  purposes  herein  designated." 

After  said  incorporation,  to  wit,  on  October  30,  1886, 
John  Hamilton,  Jr.,  trustee  under  the  will  of  Ann  Jane 
Mercer,  granted  by  deed  to  the  said  corporation  defend- 
ant, in  fee,  all  those  several  messuages  and  tracts  of  lands 
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together  called  "The  Mount"  situate  in  the  county  of 
Montgomery;  and  by  another  deed  bearing  even  date 
therewith  the  said  John  Hamilton,  Jr.,  as  executor  of 
Ann  Jane  Mercer's  will,  and  as  residuary  legatee  and  de- 
visee under  said  will,  conveyed  the  said  premises  called 
''The  Mount"  to  the  corporation  defendant  in  fee;  and 
by  releases,  one  dated  October  30,  1886,  and  the  other 
dated  October  11,  1886,  the  legatees  under  Ann  Jane 
Mercer's  will  released  to  the  corporation  defendant  their 
interest  in  "The  Mount"  as  legatees. 

To  the  said  corporation  there  was  also  transferred  the 
sum  of  $100,000  in  trust  to  pay  and  apply  the  income 
thereof  to  the  current  expenses  of  the  home. 

The  bill  alleges  that  the  efforts  of  the  managers  of  the 
home  dining  the  last  twenty-one  years  to  conduct  that 
institution  as  directed  by  the  will  of  the  testatrix  have 
proven  absolutely  fruitless;  that  it  is  now  demonstrated 
that  the  charity  provided  for  by  the  testatrix  has  not 
been,  and  cannot  be,  carried  out;  and  that  the  charity 
has  ceased  to  exist  and  has  absolutely  failed  of  its  pur- 
pose. 

Hence  the  prayers  of  the  bill. 

The  answer  denies  that  the  charity  provided  for  by 
the  testatrix  has  not  been  and  cannot  be  successfully 
carried  out,  and  this  raises  the  one  substantial  issue  of 
fact. 

The  plaintiffs,  in  support  of  their  contention,  rely 
mainly  on  the  circumstances  that  in  the  year  1908,  the 
defendant  corporation  presented  the  following  petition 
to  the  attorney  general  of  the  commonwealth: 

Here  follows  a  recital  of  the  will  and  the  facts  relating 
to  the  organization  of  the  corporation. 

The  petition  continued  as  follows: 

"Third. — The  corporation  has  been  in  existence  for 
more  than  twenty-one  years  and  its  managers  have  made 
every  effort  to  advertise  its  benefits  and  to  invite  those 
who  were  entitled  to  its  privileges  to  become  residents 
of  the  Home.    Besides  the  usual  form  of  newspaper  ad- 
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vertisements,  circulars  have  been  sent  to  the  moderators 
of  all  Presbyteries  in  Pennsylvania  and  to  all  the  members 
of  several  of  the  General  Assemblies  of  the  Presbyterian 
Church.  Clergymen  have  been  guests  of  the  Home  and 
members  of  the  General  Assembly  have  visited  it.  It 
has  been  recommended  by  resolution  of  the  General 
Assembly  of  the  Presbyterian  Church  to  every  minister 
under  the  jurisdiction  of  the  Assembly.  No  better  proof 
of  the  eflSciency  of  the  advertisements  can  be  found  than 
the  fact  that  the  comparatively  few  applications  for  ad- 
mission that  have  been  received  by  the  managers  have 
come  from  divergent,  and  not  infrequently,  most  distant 
parts  of  the  land.  Notwithstanding  the  efforts  of  the 
managers,  however,  the  primary  object  of  the  testatrix 
has  been  defeated  by  the  few  applications  that  have  been 
received  and  the  fewer  applicants  that  have  been  ad- 
mitted. In  the  twenty-one  years  since  the  institution 
of  the  Home  only  thirty-five  applications  have  been  re- 
ceived. Of  this  number  twelve  applicants  were  refused 
admission  because  they  did  not  come  within  the  class  of 
beneficiaries  designated  by  the  will;  eight  did  not  piu^ue 
their  applications,  or  after  being  approved,  declined  or 
neglected  to  enter,  and  fifteen  were  approved  and  became 
residents.  Of  the  fifteen  who  thus  entered,  ten  resigned 
or  left  the  Home  for  various  personal  reasons  not  con- 
nected with  the  management  of  the  institution,  and  four 
remained  \mtil  the  time  of  their  death.  Only  one  is  now 
a  beneficiary.  The  average  of  entrances  has,  therefore, 
been  less  than  one  a  year,  and  the  average  of  permanent 
residents  less  than  one  every  four  years. 

"Fourth. — The  primary  object  of  the  testatrix  ap- 
pears to  have  been  to  provide  for  disabled  clergymen  of 
the  Presbyterian  faith,  who  do  not  use  tobacco.  There 
are  several  hundred  Presbyterian  clergymen  in  the 
United  States  who  come  within  the  provisions  of  the  wiU 
and  who  are  receiving  aid  from  the  Presbyterian  Church. 
The  aid  that  they  thus  receive  is  entirely  inadequate  for 
their  support  and  comfort.     They  object  to  entering  a 
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home  for  various  reasons;  some  because  it  would  entail 
separation  from  their  families,  and  others  because  of  the 
professional  and  personal  dislike  to  the  thought  of  be- 
coming residents  of  any  institution.  It  is  for  these 
reasons  and  not  because  of  the  lack  of  beneficiaries  who 
are  entitled  to  the  privileges  of  the  Home  that  its  bene- 
fits have  been  rendered  almost  null  and  of  no  effect. 
The  Board  of  Managers,  after  serious  consideration,  are 
unanimously  of  the  opinion  that  the  primary  object  of 
the  testatrix  would  be  accomplished  by  payment  of  the 
income  directly  to  the  beneficiaries  coming  within  the 
provisions  of  the  will  and  selected  by  the  Managers 
rather  than  by  endeavoring  to  fill  the  Home  with  such 
beneficiaries.  They  are  of  opinion  and  now  aver  that 
the  object  that  the  testatrix  had  in  view,  namely,  the 
maintenance  of  a  Home,  has  practically  and  for  all  pur- 
poses ceased. 

"Petitioner  therefore,  in  accordance  with  the  Act  of 
Assembly  in  such  cases  made  and  provided,  now  prays 
leave  to  institute  proceedings  in  the  Court  of  Common 
Pleas  of  Montgomery  County  for  the  purpose  of  obtain- 
ing, if  possible,  authority  from  said  Court  to  maintain 
the  primary  object  of  the  testatrix  by  the  payment  to 
selected  beneficiaries  coming  within  the  provisions  of  the 
will,  of  certain  stipulated  amoimts  to  be  determined  by 
the  managers  of  the  institution  instead  of  endeavoring 
to  maintain  a  home  or  institution. 

"The  petitioner  further  avers  that  it  is  willing  to  be- 
come responsible  for  the  costs  of  the  said  proceedings.'' 

This  petition  was  pleaded  by  the  plaintiffs  on  the  thir- 
teenth section  of  the  bill,  and  the  defendants  in  their 
answer  admitted  it.  No  further  evidence  on  the  affirma- 
tive side  of  the  issue  above  stated  was  submitted  by  the 
plaintiffs. 

The  defendants  called  witnesses  on   the  other  side. 

Peter  Boyd,  who  has  been  connected  with  the  defendant 

corporation  from  the  beginning,  testified  that  there  have 

been  fifteen  inmates  in  the  home  at  various  times;  that 
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six  was  the  highest  number  at  any  one  time;  that  the 
fund  cannot  support  more  than  six;  that  the  petition  to 
the  attorney  general  was  presented,  not  because  the 
home  is  an  impossibility,  but  because  the  benefits  of  the 
testatrix's  provision  could  be  more  widely  extended  by 
the  application  of  the  cy  pres  doctrine;  that  there  are 
now  467  disabled  clergymen  of  the  Presbyterian  faith 
getting  relief  from  the  board  of  ministerial  relief  of  the 
Presbyterian  church;  that  this  board  has  requested  the 
managers  of  the  home  to  extend  its  benefits  by  not  main- 
taining a  separate  home;  that  in  consequence  of  these 
solicitations  the  petition  was  filed;  that  the  home  can  be 
maintained;  that  its  income  is  $6,000  a  year,  and  the 
fixed  charges  for  maintaining  it  without  inmates  $3,500 
a  year,  leaving  a  net  fund  of  $2,500  for  supporting  in- 
mates; that  at  present  prices  four  is  the  largest  number 
that  can  properly  be  supported  with  this  fimd;  that  if 
the  property  were  sold  there  would  be  a  total  fund  of 
about  $135,000,  with  a  probable  net  annual  income  ap- 
proximating $7,000,  and  that  such  income  could  do  as 
much  good  to  twelve  as  by  maintaining  the  home  could 
be  done  for  four;  that  the  wives  of  clergymen  have  not 
been  admitted,  because  the  beneficiaries  described  in 
the  will  are  *' disabled  clergymen  of  the  Presbyterian 
faith  who  do  not  use  tobacco;''  that  the  board  have 
always  construed  the  bequest  as  constituting  an  inability 
to  take  a  wife  with  her  husband;  that  if  the  admission 
of  a  wife  with  her  husband  were  allowed,  there  would 
not  be  enough  room  for  the  people  who  would  want  to 
come  in;  that  the  acconmiodations  would  not  admit  of 
more  than  three  clergymen  and  their  wives,  but  that  very 
few  are  willing  to  come  without  their  wives;  that  the 
home  has  now  one  inmate  and  he  is  not  actually  in  the 
home,  but  is  taking  care  of  it;  that  things  have  been  kept 
in  that  condition  pending  the  decision  in  this  case;  that 
since  the  filing  of  the  bill  there  is  another  applicant. 

The  witness  further  deposed  that  of  the  thirty-five  ap- 
plicants, twelve  were  refused  because  they  used  tobacco 
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or  were  not  Presbyterian  clergymen;  one  or  two  were 
refused  because  they  had  an  incurable  ailment,  and  the 
home  had  no  resources  for  hospital  work.  Those  who 
were  admitted  seemed  to  have  a  pleasant  time.  Four 
died  there,  one  of  whom  had  lived  there  ten  years.  The 
scant  numbers  are  largely  due  to  the  inability  to  bring 
their  wives,  and  the  petition  to  the  attorney  general  was 
prompted  by  the  feeling  of  the  church  at  large  that  the 
benefits  of  the  home  will  be  more  available  if  stipends  are 
given  to  clergymen  at  their  homes. 

The  Rev.  William  W.  Heberton,  the  treasurer  of  the 
board  of  ministerial  relief,  testified  that  there  are.  457 
Presbyterian  clergjrmen  on  their  roll,  probably  only  a 
small  number  of  them  use  tobacco.  There  are  altogether 
9,000  clergymen  in  the  Presbyterian  church  north  and 
probably  4,000  in  the  Presbyterian  church  south.  There 
is  no  other  agency  than  the  ministerial  relief  fund  to  take 
care  of  decayed  Presbyterian  clergymen  north. 

OPINION. 

The  pith  of  the  plaintiffs'  case  is  that  the  objects  of 
the  trust  created  by  the  testatrix  have  ceased.    The  bene- 
ficiaries of  her  bounty  were  to  be  "clergymen  of  the 
Presbyterian  faith  who  are  decayed  by  age  or  disabled 
by  infirmity,  and  who  do  not  use  tobacco  in  any  shape  or 
form.''    That  there  are  hundreds  of  persons  answering 
to  this  description  is  made  clear  by  the  imcontradicated 
evidence.    The  literal  accuracy  of  the  plaintiffs'  charge  is, 
consequently,  negatived.    Their  reliance  must  therefore 
be  on  its  substantial  correctness.     This,  they  think,  is 
established  by  the  fact  that  the  defendant  corporation 
made  and  filed  the  above-recited  petition  to  the  attorney 
general,  in  the  third  paragraph  of  which  they  aver  that 
'^notwithstanding  the  efforts  of  the  managers,  however, 
the  primary  object  of  the  testatrix  has  been  defeated  by 
the  few  appUcants  that  have  been  received  and  the  fewer 
applicants  that  have  been  admitted;"  and  again  in  the 
fourth  paragraph,  "They  are  of  opinion  and  now  aver 
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that  the  object  that  the  testatrix  had  in  view,  namely, 
the  maintenance  of  a  Home,  has  practically  and  for  all 
purposes  ceased.'' 

This  petition,  however,  settles  no  fact.  It  is  at  most 
evidence  that  the  petitioner  held  certain  definite  opin- 
ions 9i&  to  the  impracticabiUty  of  the  charity  which  it  is 
thdr  duty  to  administer.  The  defendant  corporation  is 
the  trustee,  and  its  fimctions  are  exercised  by  a  board  of 
managers.  The  opinion  of  the  trustee  that  the  trust  has 
definitely  failed  may,  of  course,  be  heard  by  the  chan- 
cellor, but  his  judgment  cannot  be  controlled  by  it.  Be- 
fore he  can  strike  down  a  charitable  trust  his  conscience 
must  be  satisfied.  And  this  would  be  true,  even  if  the 
plaintiffs  and  defendants  formally  imited  in  their  opin- 
ion and  in  the  prayer  for  the  decree. 

Gifts  to  charity  have  a  public  character.  They  are  in 
relief  of  the  commonwealth,  and  the  latter  has  an  interest 
in  their  maintenance..  Wanting  its  assent,  agreements 
between  parties,  that  the  trust  may  be  divested  and  its 
capital  become  the  private  property  of  one  of  them,  are 
incomplete  and  ineffective. 

It  follows  inevitably  that  if  the  agreement  of  both  par- 
ties would  be  inoperative,  the  mere  statement  or  petition 
of  one  of  them,  under  oath  or  not,  can  have  no  greater 
power. 

In  Mormon  Church  v.  United  States,  136  U.  S.  1-59, 
Mr.  Justice  Bradley  said: 

"The  true  ground  is  that  the  property  given  to  a 
charity  becomes  in  a  measure  pubUc  property,  only  ap- 
plicable as  far  as  may  be,  it  is  true,  to  the  specific  pur- 
poses to  which  it  is  devoted,  but  within  those  limits 
consecrated  to  the  public  use,  and  become  part  of  the 
public  resources  for  promoting  the  happiness  and  well- 
being  of  the  people  of  the  state.  Hence,  when  such  prop- 
erty ceases  to  have  any  other  owner,  by  the  failure  of  the 
trustees,  by  forfeiture  for  illegal  application,  or  for  any 
other  cause,  the  ownership  naturally  and  necessarily  falls 
upon  the  sovereign  power  of  the  state;  and  thereupon  the 
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court  of  chancery,  in  the  exercise  of  its  ordinary  juris- 
diction, will  appoint  a  new  trustee  to  take  the  place  of 
the  trustees  that  have  failed  or  that  have  been  set  aside, 
and  will  give  directions  for  the  further  management  and 
administration  of  the  property;  or  if  the  case  is  beyond 
the  ordinary  jurisdiction  of  the  court,  the  legislature  may 
interpose  and  make  such  disposition  of  the  matter  as 
will  accord  with  the  purposes  of  justice  and  right.  The 
funds  are  not  lost  to  the  public  as  charity  fimds;  they  are 
not  lost  to  the  general  objects  or  class  of  objects  which 
they  were  intended  to  subserve  and  effect.  The  state, 
by  its  legislature  or  its  judiciary,  interposes  to  prevent 
them  from  dissipation  and  destruction,  and  to  set  them 
up  on  a  new  basis  of  usefulness,  directed  to  lawful  ends, 
coincident,  as  far  as  may  be,  with  the  objects  originally 
proposed.'' 

After  carefully  weighing  the  whole  evidence,  we  can- 
not find  that  the  extreme  statements  of  the  petition  are 
to  be  accepted.  The  circmnstances  imder  which  it  was 
filed  explain  its  character  and  determine  its  judicial  value. 

The  testatrix  established  a  trust  which,  in  the  opinion 
of  many  of  the  best  minds  in  her  church,  savored  of  eccen- 
tricity. The  church  at  large  had  constituted  a  board  for 
the  relief  of  the  same  general  class  of  persons,  and  was, 
in  the  common  opinion,  doing  more  good  with  a  given 
amount  of  money  than  the  same  sum  would  accomplish 
under  the  very  definite  terms  of  the  will.  A  conviction 
became  general  that  an  abandonment  of  the  peculiar  no- 
tions  of  the  testatrix  would  accomplish  more  of  her  real 
purpose  than  the  adherence  to  them,  and  that,  therefore, 
the  trust  fimd  should  be  held  and  used  in  the  manner 
approved  by  the  experience  of  the  board  of  ministerial 
relief.  This  conviction  naturally  affected  the  mind  of 
the  defendant  trustee  and  gave  rise  to  the  petition.  It 
was  based  on  the  thought  that  a  suflBcient  case  for  the 
application  of  the  cy  pres  doctrine  could  be  made  out, 
and  certain  passages  were,  under  the  circmnstances,  un- 
duly emphasized. 
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The  trustees'  state  of  mind,  as  thus  depicted,  would 
point  to  a  mild  kind  of  imconscious  hostility  to  the  trust 
which  they  were  to  administer.  The  thought,  for  in- 
stance, that  a  Presbyterian  clergyman  would  have  to 
desert  his  wife  of  many  years,  as  a  prerequisite  to  admis- 
sion to  the  home,  was  read  into  the  will.  No  word  to  that 
effect  is  written  therein,  nor  is  such  a  regulation  fairly 
inferable  therefrom.  We  cannot  impute  to  a  pious  woman 
the  idea  that  a  minister  of  the  gospel,  should  for  the 
sake  of  a  little  added  personal  comfort,  repudiate  his 
life  companion  and  thus  set  at  naught  the  binding  in- 
jimctions  of  hmnan  and  divine  law.  To  '' support  and 
maintain"  an  old  clergjrman  means  to  enable  him  to 
keep  himself  and  his  wife.  It  would  have  been  easy  to 
specify  the  contrary,  if  the  contrary  had  been  meant.  In 
such  event  the  benefits  would  have  been  confined  to  single 
men  or  to  widowers,  but  while  she  was  careful  to  exclude 
tobacco-users,  the  testatrix  said  nothing  about  the  more 
important  matter. 

There  seems  to  be  no  doubt  that  if  this  restriction  were 
removed,  the  home  would  be  too  small  for  the  applicants, 
and  against  the  removal  of  this  restriction  there  is  no 
valid  reason. 

If,  therefore,  the  benefits  of  the  defendants'  fimd  have 
been  unduly  small,  the  remedy  is  to  be  sought,  not  in  the 
destruction  of  the  charity,  but  in  its  more  eflScient  ad- 
ministration. 

Fortunately,  the  powers  of  a  court  of  equity  are  ample 
for  the  purpose.  Whenever  it  is  shown  that  trustees  are 
derelict  in  the  administration  of  their  trust,  the  chancellor 
interferes  to  save  the  trust.  This  ancient  remedy,  under 
the  inherent  jurisdiction  of  the  court,  has  been  formally 
ratified  by  statute.  The  Act  of  June  16,  1836,  sec.  13, 
P.  L.  785,  789,  confers  upon  us  the  jiuisdiction  and 
powers  of  A  court  of  chancery  so  far  as  relates  to 

'*IV.  The  control,  removal  and  discharge  of  trustees, 
and  the  appointment  of  trustees,  and  the  settlement  of 
their  accounts."     And  as  regards  the  case  in  hand  we 
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have  the  additional  power  conferred  in  the  same  section, 
subhead 

"V.  The  supervision  and  control  of  all  corporations 
other  than  those  of  a  municipal  character.  .  .  .'' 

If  the  plaintiffs  have  a  standing  here,  it  would  be  easy 
to  shape  a  bill  and  its  prayers  so  that  any  inefficiency  in 
management  tending  to  destroy  or  to  impair  the  trust 
may  be  corrected. 

In  accordance  with  these  views  the  bill  should  be  dis- 
missed. 

Error  assigned  amongst  others  was  decree  dismissing 
the  bill. 

W.  W.  Porter,  of  Porter,  Foulkrod  &  McCuUagh,  with 
him  Toumsend,  Elliott  &  Townsendj  for  appellants. — 
The  complainants,  being  the  representatives  of  the  heirs 
at  law  of  the  testatrix,  are  entitled  to  all  of  the  property 
bequeathed  and  devised  by  her  to  the  charitable  use 
which  has  ceased  to  exist:  Slegel  v.  Lauer,  148  Pa.  236; 
Kirk  V.  King,  3  Pa.  436;  Qum's  Est.,  144  Pa.  444;  Brown's 
Est.,  152  Pa.  401;  Ruth's  App,,  10  W.  N.  C.  498. 

The  pleadings  and  the  evidence  show  that  the  chari- 
table use  attempted  to  be  created  by  the  testatrix  has 
failed  and  for  all  practical  purposes  has  ceased  to  exist. 

The  wives  of  clergymen  of  the  Presbyterian  faith  are 
not  within  the  class  which  the  testatrix  sought  to  benefit: 
Fox's  App.,  99  Pa.  382. 

John  G.  Johnson,  with  him  A.  Cvlver  Boyd  and  Maur- 
ice  Bower  Savl,  for  appellee. — The  John  C.  Mercer  Home 
for  Disabled  Clergymen  of  the  Presbyterian  faith  has  not 
failed  or  ceased  to  exist  as  a  charitable  institution:  Laza- 
rus' Est.,  142  Pa.  104;  Kates'  Est.,  148  Pa.  471;  Hess' 
Est.,  150  Pa.  346;  Coulston's  Est.,  161  Pa.  151;  Lewis' 
App.,  127  Pa.  127;  Crosetti's  Est.,  211  Pa.  490;  Cowan's 
Est.,  184  Pa.  339;  McPherran's  Est.,  212  Pa.  425;  Plank- 
inton's  Est.,  212  Pa.  235;  Reinoehl's  Est.,  212  Pa.  359. 
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Per  Curiam,  May  24,  1910: 

The  decree  appealed  from  in  No.  10,  is  aflSrmed  at  the 
cost  of  the  appellant  on  the  finding8  of  the  learned  pres- 
ident judge  of  the  common  pleas  that  the  charity  had 
not  failed.  This  conclusion  makes  it  unnecessary  to 
consider  the  question  raised  by  the  cross  appeal  of  tl.e 
defendant  and  it  is  dismissed. 


Taylor  v.  Taylor,  Appellant. 

Ejectment — Tax  title — Tide  against  title — Evidence, 

1.  In  an  action  of  ejectment  in  which  a  tax  title  is  arrayed  against 
a  tax  title,  the  plaintiff  must  stand  upon  the  strength  of  his  own  title 
and  not  upon  the  weakness  of  that  of  his  adversary. 

2.  Where  a  tract  of  unseated  lands  is  sold  for  taxes  and  bought  in 
by  the  county  commissioners,  and  later  on  the  same  day  a  portion  of 
the  same  tract  separately  assessed,  and  thus  doubly  assessed,  is  sold 
for  taxes  and  bought  in  by  the  county  commissioners,  and  thereafter 
the  county  commissioners  sell  the  tract  described  in  the  deed  following 
the  first  sale  to  one  purchaser,  and  the  tract  described  in  the  deed  fol- 
lowing the  second  sale  to  another  purchaser,  the  purchaser  of  the 
first  or  larger  tract  takes  title  to  the  smaller  tract  included  therein  as 
against  the  second  purchaser. 

3.  In  such  a  case  the  purchaser  of  the  first  sale  takes  a  complete 
title,  so  that  there  is  nothing  to  pass  at  the  second  sale. 

4.  A  sale  of  unseated  land  for  taxes  divests  the  liens  of  aU  taxes 
prior  to  the  year  in  which  the  sale  is  made,  and  a  subsequent  sale  under 
taxes  for  a  year  prior  to  the  year  of  sale  but  subsequent  to  the  year 
of  the  lien  under  which  the  original  sale  was  made  passes  no  title. 

Argued  May  2,  1910.  Appeal,  No.  191,  Jan.  T.,  1909, 
by  defendant,  from  judgment  of  C.  P.  McKean  Co., 
Dec.  T.,  1906,  No.  140,  on  verdict  for  plaintiff  in  case  of 
James  Taylor  v.  Welthia  A.  Taylor.  Before  Fell,  C.  J., 
Brown,  Potter,  Elkin  and  Stewart,  JJ.    Affirmed. 

Ejectment  for  land  in  Annin  township.  Before  Lind- 
sey,  p.  J.,  specially  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 
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The  court  charged  in  part  as  follows: 

The  question  which  we  have  here,  as  we  understand 
it,  is  which  obtained  the  better  title?  And  we  are  of 
opinion  that  if  the  treasurer's  sale  for  the  238  acres  to 
the  conimissioners  of  McKean  county  was  first  in  time 
on  that  date,  namely,  September  23,  1890,  no  matter 
how  short  the  time  it  preceded  the  title  to  the  conunis- 
sioners  to  the  112  acres,  and  yoiu*  verdict  must  be  for  the 
pifidntiff  for  the  premises  described  in  the  writ. 

If  you  find  that  the  sale  of  the  238  acres  was  made  first 
before  the  sale  of  the  112  acres,  no  matter  how  short  a 
time,  the  plaintiff  would  get  the  better  title.  When  the 
sale  of  the  238  acres  was  made  on  September  23,  1890, 
based  on  the  taxes  of  1888,  as  soon  as  it  was  made  the 
purchaser  would  take  what  is  termed  an  inchoate  title, 
which  ripened  into  a  perfect  title  at  the  end  of  the  time 
allowed  by  law  for  redemption.  And  I  call  your  atten- 
tion here  to  the  fact  that  the  deed  from  S.  S.  Bullis  to 
the  defendant  described  the  defendant's  126  acres  fully, 
and  has  been  identified  here  on  the  map,  and  thus  this 
sale  that  was  made  of  the  238  acres  did  not  vest  any  title 
in  the  126  acres,  but  did  carry  the  title — ^passed  the  title 
to  the  balance  of  the  land  or  the  112  acres  of  land. 

The  taxes  were  paid  on  the  126  acres  of  land  and  that 
was  defined  by  the  deed,  easily  defined,  so  that  the  bal- 
ance on  which  the  taxes  were  not  paid  could  be  easily 
ascertained,  and  has  been  identified  as  the  112  acres  in 
the  north  part  or  north  of  that  diagonal  line  pointed  out 
on  the  map. 

Now,  if  you  believe  that  the  sale  of  this  piece  of  land 
preceded  in  time  the  sale  of  the  112  acres  to  the  commis- 
sioners, which  was  conveyed  by  the  commissioners,  and 
by  simdry  deeds,  vested  in  the  defendant,  no  matter 
how  short  that  time  might  be,  if  it  was  sold  first,  the 
plaintiff  in  our  opinion,  and  we  so  instruct  you,  would 
obtain  the  better  title,  and  would  be  entitled  to  recover. 

Now,  as  to  that  there  is  no  dispute  as  to  the  evidence. 
The  deputy  treasurer  who  attended  to  the  sales  at  that 
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time,  testified  that  it  was  first  on  the  list,  and  they  com- 
menced at  the  head  of  the  list  and  followed  the  order; 
that  the  pieces  were  put  on  the  sales  list,  and  that  the 
238  acres  were  sold  first  before  the  112  acres.  And  if  you 
believe  this  evidence  your  verdict  should  be  for  the  plain- 
tiff in  this  case.  There  is  no  dispute  as  to  that  testimony, 
and  unless  there  is  some  reason  why  you  should  not  be- 
lieve the  deputy  treasurer  in  this  case,  why  then,  your 
verdict  should  be  for  the  plaintiff,  and  after  we  have 
answered  the  points  in  the  case  we  will  leave  this  ques- 
tion to  you,  the  only  question  which  you  have  to  decide. 
Verdict  and  judgment  for  plaintiff.  Defendant  ap- 
pealed. 

Error  assigned  among  others  was  portion  of  charge  as 
above,  quoting  it. 

G.  B.  Mayo,  with  him  E.  R.  Mayo,  for  appellant,  cited: 
McCloskey  v.  Kunes,  142  Pa.  241;  Morton  v.  Harris,  9 
Watts,  319;  Woodbum  v.  Wireman,  27  Pa.  18;  Caul  v. 
Spring,  2  Watts,  390;  Keen  v.  Sheehan,  154  Mass.  208 
(28  N.  E.  Repr.  150);  Lane  v.  Reynard,  2  S.  &  R.  65; 
Chew  V.  Bamet,  11  S.  &  R.  389;  Fisher  v.  Philadelphia, 
75  Pa.  392;  Bonaffon  v.  Peters,  134  Pa.  180;  Hethering- 
ton  V.  Clark,  30  Pa.  393;  Ebner  v.  Goundie,  5  W.  &  S. 
49;  Lightner  v.  Mooney,  10  Watts,  407. 

F.  D.  Gallup,  for  appellee,  cited:  Kxmes  v.  McCloskey, 
115  Pa.  461;  Shumway  v.  Phillips,  22  Pa.  151;  Robin- 
son V.  Williams,  6  Watts,  281;  Phila.  v.  Raup,  177  Pa. 
396;  Irwin  v.  Trego,  22  Pa.  368;  Clapp  v.  Pinegrove  Twp., 
138  Pa.  35;  Goodman  v.  Sanger,  91  Pa.  71. 

Opinion  by  Mr.  Justice  Elkin,  May  24,  1910: 

This  is  an  action  of  ejectment  in  which  a  tax  title  is 

arrayed  against  a  tax  title.     It  is  argued  for  appellant 

that  plaintiff  must  stand  upon  the  strength  of  his  own 

title  and  not  upon  the  weakness  of  that  of  his  adversary, 
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which  of  course  is  the  law,  and  that  he  cannot  recover 
in  this  action  because  of  failure  to  meet  this  burden. 
There  is  no  difficulty  about  the  rule,  and  the  question  in- 
volved in  the  court  below  and  here  is  whether  the  plain- 
tiflF  was  entitled  to  recover  upon  the  strength  of  his  own 
title.    If  the  plaintiff  did  not  have  a  valid  title  he  cannot 
recover  possession  of  the  land  in  controversy  no  matter 
whether  the  defendant  had  a  perfect  title  or  not.    The 
question  to  be  determined  is  whether  the  plaintiff  had  a 
good  title.    He  claims  through  a  tax  title  which  if  good 
entitles  him  to  the  possession.    A  brief  recital  of  the  facts 
is  necessary  in  order  to  understand  the  nature  of  the 
controversy.    For  the  year  1888,  the  assessor  of  Annin 
township  returned  on  the  unseated  list  238  acres  of  land 
as  in  warrant  3,450  in  the  name  of  George  Helwig,  and 
also  returned  on  the  same  unseated  list  126  acres  in  the 
name  of  appellant  here.    The  taxes  on  the  238  acres  not 
being  paid  were  returned  and  became  a  lien  upon  the 
land.    For  the  year  1889,  the  assessor  in  the  same  town- 
ship returned  on  the  unseated  list  112  acres  in  warrant 
3,450  in  the  name  of  George  D.  Helwig  and  126  acres  in 
different  warrants  in  the  name  of  appellant.    The  taxes 
were  not  paid  on  the  lands  assessed  in  the  name  of  ap- 
pellant for  the  year  1889,  and  were  returned  and  became 
a  lien  upon  the  property.    At  an  adjourned  sale  on  Sep- 
tember 23,  1890,  the  county  treasurer  sold  the  238  acre 
tract  to  the  county  commissioners  upon  the  assessment 
and  for  the  taxes  of  1888.    On  the  same  day,  but  after 
the  sale  of  the  238  acre  tract  had  been  made,  the  112  acre 
tract  was  sold  to  the  county  commissioners  upon  the 
assessment  and  for  the  taxes  of  1889.    The  county  held 
the  titles  thus  acquired  imtil  August  20,  1895,  when  the 
commissioners  sold  the  238  acre  tract  to  one  purchaser 
and  the  112  acre  tract  to  another,  and  duly  signed  and 
delivered  deeds  for  the  same.    The  plaintiff  claims  the 
land  in  dispute  by  purchase  from  those  who  acquired 
the  tax  title  to  the  238  acre  tract  while  the  defendant 
claims  by  purchase  of  the  tax  title  for  the  112  acre  tract 
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sold  for  the  taxes  of  1889.  The  evidence  shows  that  the 
112  aere  tract  was  a  part  of  the  238  acre  tract,  both  bemg 
included  in  warrant  3,450.  Upon  the  conceded  facts 
it  is  clear  there  was  a  double  assessment  to  the  extent  at 
least  of  the  land  involved  in  this  controversy.  The  ques- 
tion then  arises  under  this  state  of  facts  which  title  pur- 
chased at  the  tax  sale  has  the  priority.  Both  tracts  were 
sold  on  the  same  day.  Only  one  question  was  submitted 
to  the  jury  by  the  learned  coiul  below  and  that  was,  Which 
sale  was  first  made?  The  jury  found  from  the  evidence 
that  the  first  sale  was  of  the  238  acre  tract  for  the  taxes 
of  1888,  and  that  the  sale  of  the  112  acre  tract  for  the 
taxes  of  1889  was  subsequently  made.  With  this  fact 
ascertained  the  learned  court  .below  held  as  a  matter  of 
law  that  the  sale  which  was  first  made  in  point  of  time 
gave  precedence  and  priority  of  title.  We  think  this  is 
the  correct  rule  and  that  it  has  been  so  decided  in  our 
own  cases:  Kunes  v.  McCloskey,  115  Pa.  461,  and  Mc- 
Closkey  v.  Kunes,  142  Pa.  241.  These  cases  hold  that 
the  purchaser  of  land  at  a  treasurer's  tax  sale  has  an  in- 
choate title  the  moment  the  property  is  knocked  down  to 
him  which  becomes  perfect  with  the  payment  of  the  pur- 
chase money.  His  rights  are  fixed  by  the  sale,  and  the 
subsequent  payment  of  the  purchase  money  and  the  de- 
livery of  the  deed  relate  back  to  it.  These  cases  announce 
no  new  rule  in  this  respect  but  followed  the  authority  of 
earlier  cases.  It  is  sound  and  we  see  no  reason  to  disturb 
it.  Let  us  now  apply  that  rule  to  the  facts  of  the  present 
case.  Here  was  an  assessment  for  the  year  1888,  on  238 
acres  of  unseated  land  and  in  the  year  1889,  on  112  acres, 
which  it  is  admitted  were  included  in  the  larger  tract. 
It  was  of  coiu'se  a  double  assessment  to  the  extent  of  the 
interference,  but  the  taxes  were  regularly  assessed  and 
the  sales  were  made  in  accordance  with  the  requirements 
of  the  statute  so  that  the  regularity  of  the  assessment  as 
well  as  of  the  sale  cannot  be  questioned.  When  the  taxes 
were  returned  they  became  liens  on  the  lands  against 
which  the  taxes  were  levied,  which  liens  attach  to  and  are 
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coextensive  with  the  land  assessed.  When  the  sale  of  the 
land  for  the  taxes  of  1888  was  made  in  1890,  the  hens  of 
all  taxes  prior  to  the  year  in  which  the  sale  was  made 
were  divested:  Irwin  v.  Trego,  22  Pa.  368.  The  land,  by 
whatever  name  assessed  and  sold,  was  debtor  for  the 
taxes  imposed,  and  the  sale  in  satisfaction  of  the  assess- 
ment conveys  a  good  title  to  the  purchaser:  Miller  v. 
Hale,  26  Pa.  432.  What  passes  under  the  sale  depends 
upon  what  was  bound  by  the  lien.  The  extent  of  the 
hen  in  tax  cases  must  depend  upon  the  assessment,  and 
all  the  land  included  in  the  assessment  passes  with  the 
tax  sale:  Brundred  v.  Egbert,  164  Pa.  615.  There  can  be 
no  doubt  that  the  238  acre  tract  in  the  assessment  for 
1888  was  Hable  for  the  payment  of  the  taxes  imposed, 
and  it  is  equally  clear  that  when  this  tract  was  sold  for 
the  payment  of  those  taxes  in  1890,  the  purchaser  at  that 
tax  sale  took  title  to  all  the  land  bound  by  the  assess- 
ment. The  learned  counsel  for  appellant  contends  for 
the  rule  that  has  been  held  to  apply  in  some  cases  where 
there  has  been  a  double  assessment  by  reason  of  older 
and  younger  warrants  overlapping.  The  rule  of  these 
cases  has  no  appUcation  to  the  case  at  bar  because  no 
question  of  title  depending  upon  the  date  of  warrants  or 
upon  older  or  younger  surveys  is  raised.  In  the  present 
case  both  tracts  were  included  in  the  same  warrant  and 
so  far  as  the  chain  of  title  is  involved  both  claim  from  a 
common  source.  When  the  property  was  knocked  down 
to  the  county  commissioners  at  the  sale  in  1890  for  the 
taxes  of  1888,  the  lien  of  the  taxes  for  1889  was  divested 
and  the  purchaser  at  that  very  moment  acquired  an  in- 
choate title  with  the  tax  hens  for  the  years  1888  and  1889 
divested.  It  follows  as  of  course  that  when  the  county 
treasurer  offered  the  same  land  for  sale  for  the  taxes  of 
1889,  there  was  no  vaUd  Uen  upon  which  to  base  a  sale, 
and  the  purchaser  under  these  circmnstances  did  not 
take  a  good  title.  The  county  commissioners  who  pur- 
chased at  the  first  sale  took  the  title  to  the  238  acre  tract, 
and  that  is  the  title  upon  which  plaintiff  stands.     We 
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think  that  title  is  good  and  agree  with  the  conclusion 
reached  by  the  learned  court  below. 
Judgment  aflSrmed. 


Rockwell,  Appellant,  v.  Warren  County. 

Taxation — Unseated  lanck — Severance  of  oily  gas  and  minerals 
The  title  to  oil,  gas  and  minerals  may  be  severed  from  the  surfaoe  of 
unseated  lands,  and  if  such  severance  has  taken  place,  such  oil,  gas  and 
minerals  may  be  separately  taxed,  if  it  be  ascertained  they  have  tax- 
able value. 

Argued  May  3,  1910.  Appeal,  No.  316,  Jan.  T.,  1909, 
by  plaintiffs,  from  judgment  of  Superior  Court,  April  T., 
1909,  No.  31,  reversing  decree  of  C.  P.  Warren  Co., 
March  T.,  1908,  No.  41,  granting  injunction  in  case  of 
F.  H.  Rockwell  &  Company  v.  Warren  Coimty  and 
C.  S.  Keefer,  Treasurer.  Before  Fell,  C.  J.,  Brown, 
Potter,  Elkin  and  Stewart,  JJ.    Affirmed. 

Appeal  from  Superior  Court.  See  39  Pa.  Superior  Ct. 
468. 

Error  assigned  was  judgment  of  the  Superior  Coxut. 

D.  /.  Bally  for  appellants. 

John  SigginSy  Jr,,  coimty  solicitor,  for  appellees. 

Opinion  by  Mr.  Justice  Elkin,  May  24,  1910: 
The  question  involved  here  is  whether  the  oil,  gas  and 
minerals  reserved  from  the  grant  of  the  surface  of  several 
tracts  of  unseated  land  and  now  in  a  separate  ownership 
can  be  taxed  as  real  estate.  If  they  are  real  estate  of 
course  they  can  be  taxed  as  such,  and  whether  they  are  or 
not  always  depends  upon  the  nature  of  the  reservation  or 
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grant.    A  mere  license  to  mine  coal  or  to  drill  for  oil  and  ^ 
gas,  unaccompanied  by  the  right  of  ownership  in  the  I 
minerals  underlying  the  surface,  does  not  constitute  an 
estate  in  land.    On  the  other  hand,  oil,  gas  and  coal  are 
minerals  and  when  the  title  to  the  same  is  severed  from 
the  owner  of  the  surface  and  is  vested  in  a  separate  owner, 
an  estate  in  land  is  thus  created,  which  if  it  be  of  any 
value,  may  be  taxed.    In  the  court  below  it  was  sought  to 
restrain  the  collection  of  certain  taxes  which  had  been  as- 
sessed against  the  oil,  gas  and  minerals  in  several  tracts  of 
unseated  land  on  the  groimd  that  there  was  no  authority 
of  law  for  the  assessment  of  such  minerals  in  unseated 
lands.    It  is  contended  that  an  unseated  tract  of  land 
must  be  assessed  as  one  entire  body  and  cannot  be  divided 
horizontally  into  different  estates  which  may  be  separately 
owned.    It  has  been  held  over  and  over  again  that  there 
may  be  different  estates  and  separate  ownership  of  title 
in  the  same  tract  of  land.    One  person  may  own  the  sur- 
face, another  the  coal,  another  the  fire  clay  and  another 
the  granite  rock.    It  is  too  well  settled  to  admit  of  argu- 
ment that  there  may  be  such  a  severance  of  estates  in  a 
tract  or  tracts  of  land,  and  when  there  is  such  a  severance, 
each  separate  owner  has  an  estate  therein.    It  is  just  as 
well  settled  that  each  separate  estate  is  subject  to  valua- 
tion and  assessment  as  land.   As  we  understand  the  argu- 
ment of  the  learned  counsel  for  appellant  it  is  conceded 
that  this  is  true  as  to  seated  lands,  but  it  is  earnestly  con- 
tended that  the  rule  should  not  apply  to  unseated  lands. 
This  distinction  is  too  artificial  to  be  substantial.    As  to 
the  character  of  the  estate  and  the  right  of  ownership 
therein  there  is  no  difference  between  seated  and  un- 
seated lands.    There  is  and  can  be  no  reason  why  the  coal 
and  other  minerals  underlying  unseated  lands  may  not 
be  severed  from  the  surface  in  the  same  manner  and  sub- 
ject to  the  same  incidents  of  ownership  as  in  seated  tracts. 
It  is  argued  that  because  seated  lands  are  assessed  in 
the  name  of  the  owners  while  unseated  lands  are  assessed 
by  survey  or  warrant  numbers  regardless  of  the  owners 
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whose  names  if  used  at  all  are  only  for  the  pxirpose  of 
description,  there  being  a  personal  responsibility  for  the 
payment  of  the  taxBs  on  seated  tracts  and  the  lands  alone 
being  bound  if  unseated,  that  the  right  of  severance  for 
the  purpose  of  taxation  at  least  does  not  exist  in  the  same 
manner  in  both  instances.  This  position  is  unsound  and 
results  from  a  confusion  of  the  rights  of  owners  in  dealing 
with  their  own  estates  and  the  power  of  taxing  authorities 
in  the  levy  and  assessment  of  taxes.  The  authority  to 
tax  and  the  manner  of  its  exercise  has  nothing  to  do  with 
the  right  of  the  owner  either  to  hold  his  tract  of  land  entire 
or  to  sever  it  by  the  grant  of  different  estates  therein. 
The  tax  is  assessed  upon  the  property  to  be  taxed,  and 
that  property  may  consist  of  the  entire  tract,  or  of  the 
surface,  or  of  the  minerals,  depending  upon  whether  or 
not  there  has  been  a  severance.  The  right  to  sever  being 
established,  the  power  to  tax  the  severed  estate  necessarily 
attaches.  For  convenience  growing  out  of  the  diffi- 
culties of  ascertaining  the  owners,  and  other  like  con- 
siderations, the  legislature  provided  a  somewhat  different 
method  of  making  assessments  of  unseated  lands  and  of 
collecting  taxes  levied  against  them,  but  these  tax  laws 
were  not  intended  to  and  did  not  interfere  with  the  right 
of  the  owner  to  dispose  of  his  lands  by  severance  or  other- 
wise as  to  him  might  seem  most  advantageous.  Most 
certainly  the  legislature  did  not  intend  by  and  throu^ 
tax  laws  to  make  a  distinction  between  the  owners  of 
seated  and  unseated  lands  as  to  the  right  of  severance. 
I  There  was  a  severance  of  the  oil,  gas  and  minerals  in  the 
case  at  bar  from  the  surface  and  there  can  be  no  doubt 
under  the  authority  of  many  cases  that  the  separate 
ownership  of  these  minerals  constitute  an  interest  or 
estate  in  land:  Logan  v.  Washington  County,  29  Pa.  373; 
Caldwell  v.  Copeland,  37  Pa.  427;  Funk  v.  Haldeman,  53 
Pa.  229;  Sanderson  v.  Scranton,  105  Pa.  469;  Gill  v. 
Weston,  110  Pa.  312;  Lillibridge  v.  Coal  Company,  143 
Pa.  293;  Westmoreland,  etc..  Natural  Gas  Co.  v.  DeWitt, 
130  Pa.  235;  Powell  v.  Lantzy,  173  Pa.  643;  Blakley  v. 
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Marshall,  174  Pa.  425;  Marshall  v.  Mellon,  179  Pa.  371; 
D.  &  H.  Canal  Co.  v.  Hughes,  183  Pa.  66;  Hutchinson  v. 
Kline,  199  Pa.  564. 

It  is  clear,  therefore,  that  there  was  a  severance  of  the  j 
oil,  gas  and  minerals  from  the  surface  and  we  agree  with  ^ 
the  views  expressed  in  the  very  excellent  opinion  of  the  I 
learned  judge  of  the  Superior  Court  that  this  constituted^ 
an  estate  in  land  subject  to  taxation  even  if  this  mineral  1 
estate  did  underly  unseated  lands.    We  also  agree  with 
the  argument  submitted  by  counsel  for  appellees  that 
where  there  is  a  divided  ownership  in  unseated  lands,  the 
surface  being  owned  by  one  party  and  the  minerals  by 
another  party,  the  surface  is  subject  to  assessment  for 
taxes  as  unseated  land  and  a  tax  deed  would  convey  the 
title  to  the  surface  only  if  the  tax  was  assessed  against 
the  surface  only,  and  the  minerals  when  severed  are  sub- 
ject to  separate  assessment  in  the  same  manner  as  the 
surface  and  a  tax  title  to  the  minerals  when  properly 
assessed  and  sold  for  the  payment  of  taxes  would  convey 
a  good  title  to  the  minerals. 

While  the  question  has  not  been  raised  here  it  is  im- 
portant to  keep  in  mind  the  fact  that  the  right  to  tax 
depends  upon  the  valuation  and  assessment  of  a  definite 
estate  in  land.  If  there  is  no  land  there  is  nothing  to  tax, 
and  this  principle  applies  as  well  to  minerals  as  to  surface. 
Because  there  may  be  a  reservation  of  oil  and  gas  by  the 
grantor  of  the  surface,  or  there  may  be  an  express  grant 
of  all  the  oil  and  gas  underlying  one  or  several  tracts  of 
land,  it  does  not  follow  that  in  point  of  fact  there  is  any 
such  estate  in  existence.  When  the  assessor  goes  upon 
the  land  it  is  his  duty  to  make  a  valuation  upon  informa- 
tion or  knowledge  which  will  furnish  some  definite  fixed 
basis  of  valuation.  A  mere  naked  reservation  of  oil  and 
gas  in  a  deed  without  any  other  facts  to  base  a  valuation 
upK)n  is  not  sufficient  to  warrant  the  assessment  of  taxes. 
Development  in  the  neighborhood,  sales  of  oil  or  gas 
lands  in  close  enough  proximity  to  add  value,  or  any 
other  element  of  value  which  may  form  a  basis  of  valua- 
VoL.  ccxxviii— 28 
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tion  may  be  taken  into  consideration  by  the  assessor  or 
other  taxing  authorities,  but  it  should  always  be  borne 
in  mind  that  real  estate  is  the  thing  being  dealt  with  and 
that  oil  and  gas  are  considered  real  estate  and  if  there  be 
no  oil  and  gas  then  there  is  no  real  estate  to  be  taxed. 
Decree  affirmed  at  the  cost  of  appellant. 


Peterson,  Appellant,  v.  Elk  Tanning  Company. 

Negligence — Master  and  servant — CantribiUory  negligence. 
In  an  action  by  an  employee  against  his  employer  to  recover  dam- 
ages for  personal  injuries,  the  question  of  the  plaintiff's  contributory 
negligence  is  for  the  jury  where  the  evidence  tends  to  show  that  the 
plaintiff  was  ordered  to  work  in  the  near  vicinity  of  moving  machineiy 
without  a  guard  around  it,  and  that  he  had  not  been  warned  of  the 
danger  or  given  any  instructions  as  to  the  machinery. 

Argued  May  3,  1910.  Appeal,  No.  136,  Jan.  T.,  1910, 
by  plaintiff,  from  judgment  of  C.  P.  Elk  Co.,  April  T., 
1909,  No.  25,  on  verdict  for  defendant  in  case  of  Gust 
Peterson  v.  Elk  Tanning  Company.  Before  Fell,  C.  J., 
Brown,  Potter,  Elkin  and  Stewart,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Hall,  P.  J. 

At  the  trial  it  appeared  that  the  defendant  was  a  car- 
penter employed  in  a  tannery  owned  and  operated  by  the 
defendant.  The  evidence  tended  to  show  that  plaintiff 
had  been  directed  to  make  some  repairs  near  a  running 
shaft  on  which  was  a  collar  with  an  extending  set  screw; 
that  the  machinery  was  in  operation  and  without  a  guard 
around  it;  that  the  plaintiff  had  not  been  warned  of  the 
danger,  or  instructed  as  to  his  work,  and  was  injured  by 
coming  in  contact  with  the  moving  machinery  while 
rescuing  a  fellow  workman  whose  clothes  had  been  caught 
in  a  shaft  during  the  making  of  the  repairs.  It  also  ap- 
peared that  he  had  asked  whether  t;he  machinery  was  to 
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be  stopped,  and  was  told  that  if  he  did  not  want  to  work 
he  could  go  home.  The  court  directed  a  verdict  for  de- 
fendant. 

Error  assigned  was  the  giving  of  binding  instructions 
for  defendant. 

Fred  H.  Ely,  for  appellant. 

Thomas  H.  Murray,  with  him  C  H.  McCauley,  for  ap- 
p>ellee. 

Opinion  by  Mr.  Justice  Elkin,  May  24,  1910: 
This  is  an  action  of  trespass  for  damages  for  injuries 
suffered  by  reason  of  the  alleged  negligence  of  the  de- 
fendant company.  The  learned  trial  judge  directed  a 
verdict  for  the  defendant  on  the  ground  of  the  contributory 
negligence  of  the  plaintiff.  In  other  words,  that  under  the 
evidence  the  injured  party  was  so  clearly  guilty  of  con- 
tributory negligence  as  to  warrant  the  court  in  so  hold- 
ing as  a  matter  of  law.  We  do  not  so  read  or  understand 
the  facts  of  the  case  as  shown  by  the  evidence  produced  at 
the  trial.  If  the  testimony  of  the  plaintiff  and  his  wit- 
nesses is  beUeved  by  a  jury,  it  would  at  least  be  for  them 
to  say  whether  under  the  circumstances  he  was  guilty  of 
contributory  negligence.  It  may  be  that  if  the  facts  re- 
lating to  the  accident  as  proved  by  the  witnesses  produced 
by  the  defendant  were  undisputed  the  court  upon  such 
established  facts  might  say  as  a  matter  of  law  that  the 
plaintiff  was  guilty  of  contributory  negUgence.  The  facts 
are  not  undisputed  and  in  such  cases  it  is  the  province 
of  the  jury  to  pass  upon  the  credibility  of  witnesses  for 
the  purpose  of  determining  what  the  real  facts  are.  We 
are  all  of  opinion  that  the  questions  of  negligence  and  of 
contributory  negligence  are  for  the  jury  and  that  no 
useful  purpose  can  be  served  by  a  discussion  of  the  several 
questions  considered  in  the  paper-books. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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Heckman  v.  Kipp,  Appellant. 

WiU — Family  agreement — Decedents  estate — Fee  simple  estate — Life 
estate. 

A  widow  who  has  been  given  a  fee  simple  estate  under  one  will  of 
her  husband,  is  not  deprived  of  such  estate  by  entering  into  an  agree- 
ment with  her  husband's  heirs,  by  which  a  later  will  is  set  aside,  and 
by  which  she  agrees  that  if  any  estate  or  property  of  the  decedent, 
''which  becomes  hers  by  virtue  of  said  last  will  and  testament  hereby 
authorized  and  directed  to  be  proven,  shall  remain  after  her  death, 
the  same  shall  become  the  property  of  and  pass  to''  the  heirs  of  the 
decedent. 

Argued  May  10,  1910.  Appeal,  No.  278,  Jan.  T.,  1909, 
by  defendant,  from  judgment  of  C.  P.  Juniata  Co., 
Sept.  T.,  1909,  No.  49,  for  plaintiff  on  case  stated  in  suit 
of  Elizabeth  Heckman  v.  H.  C.  Kipp.  Before  Mestre- 
ZAT,  Potter,  Elkin,  Stewart  and  Moschzisker,  JJ. 
AflSrmed. 

Case  stated  to  determine  marketable  title  to  real  estate. 
Before  Shull,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  entering  judgment  for  plaintiff. 

Andrew  Banks,  for  appellant. 

J.  N.  KeUeVy  for  appellee. 

Per  Curiam,  May  24,  1910: 

Under  the  will  of  1886  Elizabeth  Heckman,  the  plain- 
tiff, took  a  fee  simple  title  to  the  real  estate  sold  by  her 
to  the  defendant.  The  agreement  of  December  24,  1897, 
between  her  and  the  residuary  legatees  under  the  will  of 
1897  did  not  lessen  her  interest  in  or  deprive  her  of  the 
absolute  title  to  the  property;  on  the  contrary,  it  con- 
firmed it.    It  sets  aside  and  declares  the  will  of  1897  to  be 
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null  and  void;  and  provides  that  the  will  of  1886  shall  be 
proven  and  filed  as  "the  said  decedent's  last  will  and 
testament."  These  provisions  of  the  agreement  elimi- 
nated the  will  of  1897  so  far  as  it  disposed  of  this  prop- 
erty, and  recognized  and  confirmed  the  validity  of  the 
will  of  1886  mider  which  the  plaintiff  took  a  fee  simple 
title. 

The  appellants  contend  that  the  plaintiff  is  vested  with 
only  a  life  estate  in  the  property  by  reason  of  the  clause 
in  the  agreement  which  provides  that  Mrs.  Heckman 
"doth  hereby  promise  and  agree  that  if  any  estate  or 
property  of  the  said  George  Heckman,  deceased  (which 
becomes  hers  by  virtue  of  said  last  will  and  testament 
hereby  authorized  and  directed  to  be  proven),  shall  re- 
main after  her  death,  the  same  shall  become  the  property 
of  and  pass  to  the  said  parties  hereto  of  the  first  part." 
This  clause  of  the  agreement  not  only  does  not  lessen  or 
reduce  Mrs.  Heckman's  interest  in  the  real  estate  devised 
to  her  by  her  husband  but  declares  that  it  "becomes  hers 
by  virtue  of  said  last  will  and  testament."  The  provision 
does  not  restrict  Mrs.  Heckman's  power  of  alienation  or 
deprive  her  of  disposing  of  the  property  as  she  may  see  fit. 
The  clause  in  no  way  prevents  her  absolute  control  or 
disposition  of  the  property.  The  language  of  the  clause 
is  that  she  "promises  and  agrees  that  if  any  estate  or 
property  of  the  said  Gteorge  Heckman  deceased  shall  re- 
main after  her  death,  the  same  shall  become  the  property 
of  and  pass  to  the  said  parties  hereto  of  the  first  part." 
By  implication,  this  very  clause  authorizes  her  to  sell  or 
dispose  of  the  property.  The  only  interest  or  property 
the  appellants  take  under  the  agreement  is  such  estate  or 
property  as  "shall  remain  after  her  death."  If  at  her 
death  Mrs.  Heckman  has  none  of  the  property  passing 
under  the  will,  the  appellants  get  nothing.  It  is  apparent, 
we  think,  that  the  agreement  confirms  and  does  not  lessen 
or  otherwise  affect  the  fee  simple  title  of  Mrs.  Heckman 
to  the  real  estate  devised  to  her  by  the  will  of  1886. 

The  judgment  is  affirmed. 
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Smith,  Appellant,  v.  Dreyer. 

Evidence — Parol  agreement — Memorandum  in  writing, 
A  memorandum  in  writing  ofifered  by  the  plaintiff  in  an  action  of 
assumpsit  to  corroborate  his  testimony  as  to  an  alleged  oral  agreement 
with  defendant,  is  properly  excluded  where  it  appears  that  it  was 
dated  three  months  after  the  alleged  agreement,  that  it  was  not  made 
in  pursuance  of  any  agreement,  or  in  the  presence  of  the  defendant, 
or  by  his  direction,  or  with  his  knowledge  and  consent,  and  that  the 
memorandum  on  its  face  did  not  in  fact  support,  but  tended  to  contra- 
dict plaintiff's  testimony. 

Argued  May  10,  1910.  Appeal,  No.  1,  Jan.  T.,  1910, 
by  plaintijBf,  from  judgment  of  C.  P.  MiflSin  Co.,  May  T., 
1908,  No.  105,  on  verdict  for  defendant  in  case  of  William 
G.  Smith  V.  Peter  Dreyer.  Before  Mestrezat,  Potter, 
Elkin,  Stewart  and  Moschzisker,  JJ.    AflSnned. 

Assumpsit  to  recover  a  balance  alleged  to  be  due  on  a 
contract.     Before  Woods,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Error  assigned  was  the  refusal  to  admit  a  memorandum 
and  note. 

Wm.  H.  Sponsler,  with  him  T.  M.  UtUey  &  Son,  for  ap- 
pellant. 

James  M,  Bametty  of  Bamett  <fe  Son,  with  him  Ctdbert- 
son  &  Culbertsonj  for  appellee. 

Per  Curiam,  May  24,  1910: 

There  is  but  a  single  assignment  of  error  and  that  is  in 
direct  violation  of  rule  31  of  this  coml;.  It  alleges  error  in 
not  admitting  in  evidence  the  memorandum  note  and  the 
writing  thereon.    The  learned  court  was  clearly  right  in 
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excluding  the  offer.  The  note  and  the  memorandum 
thereon  were  offered  to  corroborate  the  plaintiff  who 
testified  that  the  defendant  agreed,  on  or  about  Novem- 
ber 2,  1907,  to  assume  payment  of  the  note  given  by 
Smith  and  Dreyer  to  the  trust  company  on  August  3, 
1907.  The  memorandum  is  dated  February  1,  1908, 
about  three  months  after  the  date  of  the  alleged  agree- 
ment. It  was  not  shown  that  the  memorandum  was  made 
in  pursuance  of  any  agreement  between  the  parties  to  the 
action,  or  that  the  person  who  made  it  knew  of  any  con- 
versation or  agreement  that  it  should  be  made.  It  does 
not  appear  that  it  was  made  in  the  presence  of  the  defend- 
ant or  by  his  direction  or  with  his  knowledge  and  consent, 
and  neither  Hartman  nor  Grove  was  called  to  explain  it. 
But  aside  from  any  other  sufficient  reason  for  rejecting 
the  offer,  the  memorandimi  did  not  tend  to  sustain  the 
plaintiff's  allegation  or  to  prove  that  the  defendant  agreed 
to  assxmie  the  pajonent  of  the  note.  The  most  it  does 
show,  if  it  shows  anything,  is  that  notice  was  to  be  given 
to  Dreyer  to  pay  the  interest  on  the  note  which,  it  ap- 
pears, he  did  on  two  different  occasions,  the  last  being  on 
the  day  the  memorandum  was  dated.  Both  parties  con- 
tinued liable  to  the  trust  company  for  the  payment  of  the 
note. 

In  fact,  the  memorandimi  did  not  support  but  tended 
to  contradict  the  plaintiff's  testimony.  He  alleged  and 
testified  that  the  deifendant,  on  or  about  November  2, 
1907,  agreed  to  assume  the  payment  of  the  note,  and  that 
Mr.  Hartman,  the  treasurer  of  the  trust  company,  said 
they  would  arrange  the  matter  by  a  memorandum  note 
that  would  release  the  plaintiff  from  liability  thereon. 
This  memorandmn  note,  however,  did  not  release  the 
plaintiff  but  his  liability  thereon  continued  the  same  as  it 
was  when  he  and  Dreyer,  the  defendant,  executed  the 
note.  In  no  aspect  was  the  offer  of  the  memorandum  or 
of  the  copy  of  the  note  on  which  it  was  made  admissible, 
and,  therefore,  it  was  not  error  to  reject  it. 

Judgment  affirmed. 


Digitized  by 


Google 


440  HUMBERT,  Appellant,  v,  WEST  PENN  RYS.  CO. 

Syllabus — Ailments.  [228  Pa. 


Humbert,  Appellant,  v.   West  Penn  Railways 
Company. 

Deeds — Covenants — Construction — Street  railway — Passes — Carriers. 

Where  an  owner  of  land  grants  it  by  deed  to  a  street  railway  com- 
pany in  consideration  of  the  latter  furnishing  free  electric  current  and 
issuing  five  passes  to  such  members  of  the  grantor's  family  as  he  may 
designate,  ''for  such  length  of  time,  only,  as  they  reside  at  their  present 
residence,''  and  the  family  removes  for  a  short  time  to  another  state, 
but  afterwards  returns,  and  for  many  years  thereafter  the  passes  and 
electric  current  are  furnished  without  objection,  the  railway  company 
cannot  allege  as  a  ground  for  forfeiting  the  privilege  conferred  by  the 
deed,  the  removal  of  the  family  to  another  state  years  before;  nor 
does  the  fact  that  the  title  to  the  residence  passed  to  another,  give  the 
right  of  forfeiture,  if  the  family  continues  to  occupy  it. 

Argued  May  10,  1910.  Appeal,  No.  140,  Jan.  T.,  1910, 
by  plaintiff,  from  decree  of  C.  P.  Fayette  Co.,  No.  568, 
in  equity,  dismissing  bill  in  equity  in  case  of  Anna  Clara 
Humbert  v.  West  Penn  Railways  Company.  Before  Mes- 
TREZAT,  Potter,  Elkin,  Stewart  and  Moschzisker,  JJ. 
Reversed. 

Bill  in  equity  for  an  injunction  and  for  specific  perform- 
ance.   Before  Umbel,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  decree  dismissing  the  bill. 

E.  C.  Higbee,  of  Sterlingy  Higbee  &  Matthews,  with  him 
S.  R.  Goldsmith,  for  appellant,  cited:  Gillespie  v.  Iseman, 
210  Pa.  1;  People's  Nat.  Gas  Co.  v.  Wu^  Co.,  155  Pa. 
22;  Wright  v.  Gas  Co.,  2  Pa.  Superior  Ct.  219. 

Lee  Smith,  of  Smith  &  Brownfield,  with  him  S.  A.  Oil- 
more,  for  appellee,  cited:  Henderson  v.  Hunter,  59  Pa.  335; 
Alexander's  App.,  20  W.  N.  C.  283. 
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Opinion  by  Mr.  Justice  Elkin,  May  24,  1910: 
This  is  a  bill  in  equity  in  the  nature  of  an  ^amicable 
proceeding  to  determine  the  rights  of  the  parties  under 
a  covenant  in  a  deed  conveying  a  small  tract  of  land  used 
as  a  park  upon  the  conditions  therein  stipulated.  The 
particular  covenant  involved  in  this  case  is  neither  a  con- 
dition of  nor  a  limitation  upon  the  grant  itself,  but  has 
to  do  solely  and  alone  with  the  consideration  of  the  con- 
veyance. As  a  part  of  the  consideration  it  was  agreed 
by  the  grantee  railway  company  for  itself,  its  successors 
and  assigns,  that  free  transportation  and  free  electric 
current  should  be  furnished  George  J.  Humbert  and  a 
limited  number  of  his  family  while  they  resided  at  a  certain 
residence  therein  mentioned.  The  language  of  the  cove- 
nant is  as  follows,  to  wit:  "Said  party  of  the  second  part, 
its  successors  and  assigns,  will  grant  to  the  said  George  J. 
Hmnbert,  to  be  issued  to  such  members  of  his  family  as 
he  may  designate,  five  passes  over  the  line  of  the  Connels- 
ville  Suburban  Street  Railway,  for  such  length  of  time, 
only,  as  they  reside  at  their  present  residence  at  the  corner 
of  Park  Avenue  and  Pittsburgh  Street.'^  The  provision 
for  electric  current  is  the  same  in  so  far  as  time  and  resi- 
dence are  involved.  It  must  be  conceded  that  the  pro- 
vision for  furnishing  free  transportation  and  free  electric 
current  is  not  definite  and  fixed  by  the  terms  of  the 
covenant  itself  as  to  the  persons  to  be  transported  or  the 
time  to  be  enjoyed.  George  J.  Humbert  was  to  designate 
the  members  of  the  family  for  whom  transportation  was 
to  be  provided  and  such  right  of  transportation  was  to  be 
enjoyed  "for  such  length  of  time,  only,  as  they  reside  at 
their  present  residence."  The  privilege  was  limited  to 
five  members  of  the  family  who  were  to  be  designated  by 
George  J.  Humbert.  The  right  to  enjoy  the  privilege 
depended  upon  this  designation  and  only  those  thus 
designated  are  entitled  to  demand  it.  As  to  the  members 
of  the  family,  failure  to  designate  would  defeat  the  right 
to  demand  transportation,  and  only  those  designated  by 
Humbert  are  in  position  to  demand  the  privilege.    Those 
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who  were  designated  are  entitled  to  enjoy  the  privilege 
so  long  as  they  reside  ''at  their  present  residence/'  We 
take  this  to  mean  that  each  one  of  the  five  thus  designated 
can  demand  free  transportation  only  so  long  as  he  or  she 
resides  at  the  particular  residence  mentioned.  When  all 
remove  from  the  residence  the  privilege  is  forfeited,  or 
when  anyone  leaves  the  residence  the  privilege  as  to  him 
is  at  an  end.  After  the  death  of  Himibert  there  could  be 
no  substitution  of  a  person  not  then  designated  for  one 
designated  by  him  in  his  lifetime.  It  is  contended,  and 
the  learned  court  below  so  held,  that  because  upon  one 
occasion  at  least  and  perhaps  upon  others  the  Humbert 
family  had  removed  from  their  residence  for  short  periods 
of  time  the  privilege  was  forfeited  and  cannot  now  be 
demanded.  Residence  is  always  a  question  of  intention, 
and  no  one  would  seriously  contend  that  if  a  family  left 
their  residence  for  a  temporary  stay  elsewhere  that  such 
a  removal  would  be  a  change  of  residence  within  the  mean- 
ing of  the  law.  On  the  other  hand,  if  the  intention  to 
change  the  residence  clearly  appears  the  fact  that  only 
a  short  time  intervenes  from  the  date  of  the  removal  to 
the  return  is  inmaaterial.  In  the  case  at  bar,  if  the  fact 
of  the  removal  to  West  Virginia  had  been  taken  advantage 
of  at  the  time  we  are  inclined  to  agree  with  the  learned 
court  below  that  a  forfeiture  of  the  privilege  might  have 
been  declared,  but  it  was  not  taken  advantage  of  and  the 
privilege  was  extended  to  the  family  after  their  return 
and  this  situation  continued  for  several  years  thereafter. 
We  think  this  was  a  waiver  of  the  right  to  declare  a  for- 
feiture by  reason  of  the  removal  at  that  time  and  that  it 
is  too  late  to  do  so  now  for  acts  conunitted  then.  What 
has  been  said  as  to  free  transportation  applies  in  a  general 
way  to  the  obligation  to  furnish  free  current  so  long  as  the 
family  resides  at  the  residence  mentioned.  For  many  years 
after  the  acts  upon  which  appellee  now  relies  to  have  a 
forfeiture  declared  were  committed,  the  parties  recog- 
nized the  obligation  to  fiunish  free  transportation  and 
free  electric  current  as  binding,  and  in  our  opinion  this 
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constitutes  a  waiver  of  the  right  to  declare  a  forfeiture  for 
those  acts  and  leaves  the  parties  where  they  stood  under 
the  original  covenant.  The  case  of  Pennsylvania  Com- 
pany V.  Erie,  etc.,  Railroad  Company,  108  Pa.  621,  is 
reli^  on  by  learned  counsel  for  appellee  to  support  the 
contention  that  the  recognition  of  the  contract  to  furnish 
free  transportation  by  a  lessee  company  for  several  years 
cannot  be  considered  in  determining  the  rights  of  the 
parties  under  an  unambiguous  contract.  A  superficial 
view  of  that  case  gives  color  to  this  contention,  but  a  closer 
examination  shows  that  nothing  therein  said  or  decided 
in  any  way  militates  against  the  position  here  taken. 
That  was  a  case  between  a  lessor  and  a  lessee  railroad 
company  to  determine  what  obhgation  the  lessee  company 
under  its  contract  of  lease  had  assumed  in  respect  to  a 
certain  parol  contract  made  by  the  lessor  company 
twenty-five  years  before  the  lessee  company  had  any- 
thing to  do  with  the  subject-matter  of  the  controversy. 
It  was  there  said  that  ''no  obligations  were  assumed  by 
the  Pennsylvania  company  other  than  are  expressed  in 
the  contract  between  the  original  contracting  parties," 
which  of  course  included  releases  for  right  of  way  on 
record  according  to  their  written  terms,  but  did  not  in- 
clude "the  parol  agreement  to  provide  a  pass,"  which  was 
not  and  could  not  be  assigned.  That  was  not  a  con- 
troversy between  the  party  who  was  entitled  to  the  trans- 
portation and  the  railroad  company  that  agreed  to  give 
it,  as  is  the  case  in  the  controversy  here  pending.  It  was 
a  contest  in  which  the  court  was  asked  to  determine 
which  railroad  company  must  bear  the  burden.  In  the 
present  case  no  such  question  arises  because  the  contract 
is  in  writing  and  the  contract  is  between  the  street  rail- 
way company  that  made  it,  its  successors  and  assigns, 
and  a  party  for  whose  benefit  the  privilege  was  granted. 
The  appellee  company  is  directly  bound  by  the  terms  of 
the  contract  just  as  much  as  the  original  company  which 
made  it.  The  question  of  ownership  and  title  to  the  resi- 
dence in  which  the  family  resided  is  of  no  moment  in  this 
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controversy.  The  right  to  demand  free  transportation 
and  free  current  in  no  way  depended  upon  the  title  to  the 
property  where  the  family  resided.  This  was  a  personal 
privilege  and  not  a  property  right.  It  was  not  a  charge 
upon  the  land  conveyed  nor  was  it  an  interest  running 
with  the  land.  It  had  nothing  to  do  with  the  title  to  the 
residence  and  therefore  the  cases  cited  by  the  learned 
counsel  for  appellee  about  conditions  and  limitations  in 
grants  of  land  have  no  application.  It  is  our  conclusion 
upon  the  facts  gathered  from  the  record  that  appellant 
is  entitled  to  the  relief  sought  and  that  the  court  bdow 
erred  in  holding  that  the  obligation  of  the  contract  had 
been  terminated  so  that  the  appellee  company  had  the 
right  to  declare  a  forfeiture. 

Decree  reversed,  bill  reinstated  and  record  remitted 
with  direction  to  the  coiut  below  to  ascertain  the  facts 
necessary  to  properly  dispose  of  the  case  and  then  make 
such  order  in  accordance  with  the  views  expressed  in  this 
opinion  as  will  protect  the  rights  of  the  parties.  Costs  to 
be  paid  by  appellee. 


Myers  v.  Consumers'  Coal  Company. 

Equity — Findings  of  facts — Review — Appeals, 

The  appellate  court  will  not  interfere  with  a  chancellor's  findings  of 
facts  made  on  sufficient  evidence  unless  he  is  convicted  of  clear  and 
manifest  error. 

Argued  April  11,  1910.  Appeal,  No.  176,  Jan.  T.,  1909, 
by  plaintiffs,  from  decree  of  C.  P.  Luzerne  Co.,  March  T., 
1900,  No.  2,  dismissing  bill  in  equity  in  case  of  E.  Oscar 
Myers  et  al.  v.  The  Consmners'  Coal  Company  et  al. 
Before  Fell,  C.  J.,  Brown,  Mestrezat,  Potier,  Elkin, 
Stewart  and  Moschzisker,  JJ.    Affirmed. 

Bill  in  equity.     See  212  Pa.  193. 
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Error  assigned  was  decree  dismissing  the  bill. 

George  R.  Bedfordy  Alexander  Famham,  S.  J.  Stravss 
and  Hon.  Edmund  W.  Burke,  for  appellants. 

Henry  W.  Palmer,  Frank  W,  Wheaton  and  Felix  Ansart, 
for  appellees. 

Per  Curiam,  May  24,  1910: 

When  this  case  was  here  before,  212  Pa.  193,  it  was  on 
an  appeal  from  the  decision  of  a  single  judge  and  not 
from  the  decree  of  the  court.  After  pointing  out  the  error 
in  the  procedure,  and  holding  that  the  appeal  should  have 
been  from  the  decree  of  the  court  in  banc,  we  formally 
sustained  one  of  the  assignments,  and  sent  the  case  back 
to  the  trial  court  with  the  suggestion  that  the  "rulings 
(of  the  court)  may  not  be  in  accord  with  those  of  the 
single  judge  who  entered  this  decree,  after  a  trial  had  in 
accordance  with  the  views  expressed  above.''  The  court 
below  construed  our  judgment  ''as  a  direction  that  an- 
other trial  should  be  had,"  and,  with  some  additional 
testimony,  the  case  was  again  heard  by  the  chancellor 
and  the  court  in  banc  from  whose  decree  this  appeal  was 
taken.  Every  question  of  fact  and  law  has  been  most 
carefully  considered  by  the  court  and  we  are  not  pre- 
pared to  say  that,  on  the  evidence  submitted  in  the  case, 
it  has  committed  reversible  error.  Had  we  been  sitting 
as  the  chancellor  we  might  have  found  some  of  the  facts 
differently,  but  that  does  not  warrant  a  reversal.  Un- 
der the  well-established  rule,  we  will  not  interfere  with  a 
chancellor's  findings  made  on  sufficient  evidence  unless  he 
is  convicted  of  clear  and  manifest  error.  The  record  does 
not  disclose  such  error,  and,  hence,  the  assignments  must 
be  overruled  and  the  appeal  be  dismissed. 

Decree  affirmed. 
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Patton's  Election. 

Election  law — Contested  election — Costs — Bond  for  costs— Act  of 
April  28,  1899,  P.  L.  118— Constitutional  lato— Title  of  act— Bill  of 
rights — Special  legislation — Local  legislation. 

1.  The  Act  of  April  28,  1899,  P.  L.  118,  entitled,  "An  Act  to  amend 
the  ninth  section  of  an  act  entitled,  *An  Act  designating  the  several 
classes  of  contested  elections  in  this  commonwealth,  and  providing  for 
the  trial  thereof,'  approved  the  nineteenth  day  of  May  A.  D.  1874,  pro- 
viding that  the  costs  in  certain  cases  shall  be  placed  on  the  petition- 
ers/' is  sufficiently  comprehensive  in  title  to  include  the  provision  in 
the  act  requiring  a  bond  to  be  entered  with  sureties  for  the  payment 
of  costs,  as  a  condition  of  contest. 

2.  The  Act  of  April  28,  1899,  P.  L.  118,  in  so  far  as  it  provides  for 
the  entering  of  a  bond  to  secure  the  payment  of  costs  in  an  election  con- 
test, does  not  violate  that  portion  of  the  bill  of  rights  which  directs 
that  "all  courts  shall  be  open,  and  every  man  for  an  injury  done  him 
in  his  lands,  goods,  person  or  reputation,  shall  have  remedy  by  due 
course  of  law,  and  right  and  justice  administered  without  sale,  denial 
or  delay." 

3.  The  Act  of  April  28,  1899,  P.  L.  118,  requiring  a  bond  to  be  filed 
in  an  election  contest  does  not  offend  against  art.  Ill,  sec.  7,  of  the 
constitution  of  Pennsylvania  which  prohibits  the  enactment  of  any 
local  or  special  law  regulatmg  the  a&urs  of  counties,  cities,  town- 
ships, etc. 

Argued  May  11,  1910.  Appeal,  No.  83,  Oct.  T.,  1910, 
by  W.  A.  McAdoo,  from  order  of  C.  P.  Armstrong  Co., 
March  T.,  1910,  No.  157,  dismissing  petition  in  election 
contest  In  re  Election  of  Willis  D.  Patton,  President 
Judge  of  the  Thirty-Third  Judicial  District.  Before 
Mestrezat,  Potter,  Elkin,  Stewart  and  Moschziskeb, 
JJ.    Aflinned. 

Petition  in  election  contest.    Before  Galbraith,  P.  J., 
Wilson,  P.  J.,  and  Telford,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  in  dismissing  the  petition. 
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1910.]  Arguments. 

S.  S.  Mehard,  with  him  R,  L,  Ralston  and  Calvin  Rey- 
buruy  for  appellant. — The  Act  of  Assembly  of  April  28, 
1899,  P.  L.  118,  impinges  upon  and  is  in  conflict  with  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States,  which  provides  that  no  state  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
laws:  Barbier  v.  Connolly,  113  U.  S.  27  (5  Sup.  Ct.  Repr. 
357);  Bell's  Gap  R.  R.  Co.  v.  Pennsylvania,  134  U.  S. 
232  (10  Sup.  Ct.  Repr.  533);  Durkee  v.  Janesville,  28 
Wis.  464;  Soon  Hmg  v.  Crowley,  113  U.  S.  703  (5  Sup. 
Ct.  Repr.  730);  Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540  (22  Sup.  Ct.  Repr.  431);  Limestone  Co.  v.  Fag- 
ley,  187  Pa.  193;  Com.  v.  Zacharias,  181  Pa.  126;  Ayars' 
App.,  122  Pa.  266. 

The  act  is  unconstitutional  and  void  in  that  it  offends 
against  art.  VIII,  sec.  17,  of  the  constitution  of  Pennsyl- 
vania: Lavery  v.  Com.,  101  Pa.  560;  Com.  v.  Phila. 
Coimty  Conmiissioners,  8  S.  &  R.  151;  McKeehan  v. 
Com.,  3  Pa.  151;  Com.  v.  Johnson,  5  S.  &  R.  195;  Irvin  v. 
Northiunberland  County  Commissioners,  1  S.  &  R.  505. 

The  act  offends  against  and  violates  the  declaration  or 
bill  of  rights:  Sharpless  v.  Mayor,  etc.,  of  Phila.,  21  Pa. 
147;  Wyoming  St.,  Pittsburg,  137  Pa.  494;  Schade  v. 
Lupperfc,  17  Pa.  C.  C.  Rep.  460;  Jack  v.  M'Clure,  26  Pa. 
C.  C.  Rep.  59;  Lutz  v.  Heasley,  12  Pa.  Dist.  Rep.  139. 

The  act  offends  against  art.  I,  sec.  1,  of  the  constitu- 
tion, which  provides  and  declares  "  .  .  .  .  that  all  men 
are  possessed  of  certain  inherent,  inalienable  rights,"  one 
of  these  is  the  right  to  acquire  and  possess  property: 
Mahon  v.  Luzerne  County,  197  Pa.  1 ;  Rutherford's  Case, 
72  Pa.  85. 

The  act  is  unconstitutional  and  void  in  that  it  offends 
against  art.  Ill,  sec.  7,  of  the  constitution  of  Pennsyl- 
vania: Frost  V.  Cherry,  122  Pa.  417;  Com.  v.  Reynolds; 
137  Pa.  389;  McCarthy  v.  Com.,  110  Pa.  243;  Ayars^ 
App.,  122  Pa.  266;  Melvin  v.  Summerville,  210  Pa.  41 
In  re  Contested  Election  of  O'Neil,  98  Pa.  461;  Com.  v 
Dumbauld,  97  Pa.  293;  Leib  v.  Com.,  9  Watts,  200 
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Godcharles  v.  Wigeman,  113  Pa.  431;  Com.  v.  Zacharias, 
181  Pa.  126;  Sayre  Boro.  v.  Phillips,  148  Pa.  482;  Durkin 
V.  Coal  Co.,  171  Pa.  193;  Montgomery  v.  Com.,  91  Pa. 
125;  Morrison  v.  Bachert,  112  Pa.  322. 

Floy  C.  JoneSf  with  him  J.  H,  Painter,  H.  N.  Snyder 
and  E.  0.  Golden,  for  appellee. — The  fact  that  the  act  has 
stood  upon  th^  statute  books  for  many  years  without 
challenge  is  strongly  persuasive  that  the  act  is  constitu- 
tional: Lavery  v.  Com.,  101  Pa.  560;  Com.  v.  Gilligan, 
195  Pa.  504;  Rose  v.  Beaver  County,  204  Pa.  372. 

The  act  is  constitutional:  Com.  v.  Keystone  Benefit 
Assn.,  171  Pa.  465;  Barber's  Contested  Election,  86  Pa. 
392;  Thomas's  Election,  198  Pa.  546;  Philadelphia  v. 
Ry.  Co.,  142  Pa.  484;  Yoho  v.  Allegheny  County,  218 
Pa.  401;  In  re  Pottstown  Boro.,  117  Pa.  538;  Millvale 
Boro.  V.  Evergreen  Ry.  Co.,  131  Pa.  1 ;  Com.  v.  Morgan, 
178  Pa.  198;  Lyon  v.  Dunn,  196  Pa.  90;  In  re  Contested- 
Election  of  Mathews,  92  Pa.  138;  Lower  Augusta  v. 
SeUnsgrove,  64  Pa.  166;  Hoffman  v.  R.  R.  Co.,  143  Pa. 
503;  Vose  v.  Cockcroft,  44  N.  Y.  415;  Com.  v.  Moir,  199 
Pa.  534;  Pulaski  Twp.  Poor  Dist.  v.  Lawrence  County, 
222  Pa.  358;  Thirty-eighth  Ward  Election,  35  Pa.  Supe- 
rior Ct.  256;  Field  v.  Barber  Asphalt  Paving  Co.,  194 
U.  S.  618  (24  Sup.  Ct.  Repr.  784). 

Opinion  by  Mr.  Justice  Stewart,  May  24,  1910: 
Following  the  general  election  held  November  2,  1909, 
the  Honorable  Willis  D.  Patton  was  duly  returned  as 
elected  to  the  oflSce  of  President  Judge  of  the  thirty-third 
judicial  district,  composed  of  the  county  of  Armstrong. 
A  petition  to  contest  his  election,  signed  by  the  requisite 
number  of  electors  of  the  district,  was  duly  filed  with  the 
Attorney  General,  and  was  by  him  transmitted  to  the 
Governor,  who  thereupon  commissioned  a  court,  ap- 
pointed xmder  the  requirements  of  the  law  "to  proceed 
to  hear  and  determine  the  complaint  of  the  said  parties." 
The  court  convened  January  27,  1910.    The  petition  to 
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contest  having  been  presented,  the  court  ordered  that  the 
bond  required  by  the  Act  of  April  28,  1899,  P.  L.  118, 
conditioned  on  the  payment  of  the  costs  by  contestants 
in  case  they  were  adjudged  to  pay  the  same,  should  be 
in  the  sum  of  $20,000,  and  filed  within  ten  days  there- 
after.   Meanwhile,  W.  A.  McAdoo,  this  petitioner,  on  his 
own  behalf,  and  on  behalf  of  other  petitioners,  presented 
his  petition  praying  that  the  order  with  respect  to  the 
bond  with  sureties  be  vacated,  on  the  ground  that  the 
act  of  assembly  requiring  such  bond  is  unconstitutional 
and  therefore  void.    After  hearing,  February  10,  the  court 
dismissed  the  petition.    No  bond  having  b^n  filed  within 
the  statutory  period,  the  petition  to  contest  was  accord- 
ingly dismissed.    This  appeal  results.    Several  constitu- 
tional objections  to  the  act  are  urged.    The  first  to  be 
considered  is,  that  the  provision  requiring  a  bond  to 
secure  payment  of  costs,  is  not  adequately  expressed  in 
the  title  of  the  act,  and  in  this  particular  the  act  offends 
against  art.  Ill,  sec.  3,  of  the  constitution.    The  act  is 
entitled,  ''An  Act  to  amend  the  ninth  section  of  an  act 
entitled,  'An  Act  designating  the  several  classes  of  con- 
tested elections  in  this  Commonwealth  and  providing  for 
the  trial  thereof,'  approved  the  19th  day  of  May,  A.  D. 
1874,  P.  L.  208,  providing  that  the  costs  in  certain  cases 
shall  be  placed  on  the  petitioners."   An  examination  of  the 
original  ninth  section  will  show  that  it  deals  exclusively 
with  the  matter  of  costs,  and  specifically  provides,  that 
'*if  the  court  or  judge  shall  decide  that  the  complaint  is 
without  probable  cause,  the  petitioners  and  every  of 
them  shall  be  jointly  and  severally  Uable  for  all  the  costs, 
and  that  the  same  may  be  collected  as  debts  of  like 
amoimt  are  by  law  collectible,  or  payment  thereof  may 
be  enforced  by  attachment.''    The  change  introduced  by 
the  amended  act  is  the  requirement  of  a  bond  with 
sureties  for  payment  of  costs,  as  a  condition  of  contest. 
True  it  is  that  this  particular  change  does  not  appear  in 
the  title  to  the  amending  act;  but  was  it  necessary  that 
it  should?    The  act  of  1874,  passed  in  obedience  to  the 
Vol.  cxxxviii — 29 
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constitution  directing  that  the  general  assembler  shall 
*'by  general  law''  designate  the  courts  and  judges  by 
whom  the  several  classes  of  election  contests  shall  be 
tried,  and  regulate  the  manner  of  trial  and  all  matters 
incident  thereto,  provides  a  general  scheme  or  system 
for  the  determination  of  all  such  contests;  it  classifies 
them;  distinguishes  between  them  with  respect  to  the 
tribimal  before  which  they  are  to  be  heard;  provides  how 
the  proceedings  are  to  be  instituted,  regulates  the  man- 
ner of  trial,  and  makes  provision  for  the  costs  in  each  case. 
The  sufficiency  of  the  title  to  this  act  cannot  be  ques- 
tioned; it  reads,  "An  Act  designating  the  several  classes 
of  contested  elections  in  this  Commonwealth  and  provid- 
ing for  the  trial  thereof."  Had  the  provision  requiring 
bond  for  the  seciuing  costs  appeared  in  this  original  act, 
it  could  not  have  occxured  to  anyone  that  it  was  not 
embraced  in  the  title,  or  that  it  was  not  there  sufficiently 
expressed.  As  was  said  in  Taggart  v.  Com.,  102  Pa.  354, 
the  requirements  of  the  constitution,  with  respect  to  the 
sufficiency  of  title,  are  fully  met  when  the  title  is  an 
epitome  of  the  section  of  the  constitution  to  which  it 
refers,  and  the  legislation  relates  and  is  cognate  to  the 
purpose  stated  in  the  title.  It  is  not  required  that  the 
title  should  be  a  complete  index  of  the  contents  of  the 
act.  K  this  particular  provision  with  respect  to  the  bond 
could  have  been  sustained,  had  it  appeared  in  the  original 
act  it  follows  that  the  amending  act  is  not  open  to  the 
objection  urged.  We  have  held  in  a  niunber  of  cases, 
notably  in  State  Line  &  Juniata  R.  R.  Co.'s  App.,  77 
Pa.  429,  and  In  re  Pottstown  Borough,  117  Pa.  538,  that 
in  the  case  of  a  supplement,  when  the  subject  of  an  origi- 
nal act  is  sufficiently  expressed  in  its  title,  and  when  the 
provisions  of  the  supplement  are  germane  to  the  subject 
of  the  original,  the  true  rule  is  that  the  subject  of  the 
supplement  is  covered  by  a  title  which  contains  a  specific 
reference  to  the  original  by  its  title,  and  declares  it  to  be 
a  supplement  thereto.  It  is  evident  that  all  that  was  in- 
tended by  the  title  to  the  present  amendment,  was  to 
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direct  attention  to  the  original  act  to  which  it  was  sup- 
plementary. The  words  "providing  that  the  costs  in 
certain  cases  shall  be  placed  on  the  petitioner,"  were  not 
meant  to  indicate  any  change  by  the  amendment,  but 
only  what  was  the  particular  subject  of  the  ninth  section 
of  the  original  act,  distinguishing  it  from  the  other  sec- 
tions. 

No  other  objection  than  the  one  just  considered  was 
made  in  the  coiul;  below,  and  we  might  end  the  discussion 
here.  But  public  interests  are  to  be  considered  when  the 
issue  involves  so  much  that  directly  concerns  the  people 
at  large.  The  administering  distributive  justice  is  some- 
thing which  our  people  have  always  prized  as  the  chief 
end  of  government.  The  judicial  office  is  so  closely  re- 
lated to  this  function  that  they  have  sought  to  guard  it 
with  jealous  care.  The  degree  of  confidence  which  the 
public  yields  to  our  judicial  tribunals  measures  very 
largely  their  efficiency  and  usefulness.  Anything  that 
tends  to  subtract  in  any  way  from  public  confidence  in 
them,  is  to  be  avoided.  Where  doubts  prevail  as  to  the 
constitutional  and  legal  right  of  an  incmnbent  to  exercise 
the  high  function  of  the  judicial  office,  to  a  greater  or  less 
extent  confidence  is  withheld.  It  is  this  consideration 
which  makes  us  willing  to  pursue  the  discussion  further. 

While  the  act  of  1874  as  amended  is  attacked  from  vari- 
ous points,  the  one  provision  to  which  all  attacks  are  di- 
rected, is  that  requiring  a  bond  with  sureties  for  the  pay- 
ment of  costs.  First,  it  is  argued  that  it  offends  against 
the  bill  of  rights  which  provides  that  "All  courts  shall  be 
open;  and  every  man  for  an  injury  done  him  in  his  lands, 
goods,  person  or  reputation,  shall  have  remedy  by  .due 
course  of  law,  and  right  and  justice  administered  with- 
out sale,  denial  or  delay.''  It  is  insisted  that  the  act  is  a 
practical  denial  of  free  and  open  access  to  the  courts.  The 
argument  in  support  of  this  position  proceeds  on  the  as- 
sumption that  the  individual  who  claims  to  have  received 
a  majority  of  the  votes  cast  at  the  election,  has  such  a  right 
in  the  office  as  is  within  the  contemplation  of  the  provision 
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referred  to.  This  assiunption  is  unwarranted.  The  indi- 
vidual so  claiming  is  invested  with  no  right  that  is  not  com- 
mon to  all  citizens.  He  is  not  distinguished  as  a  contestant 
from  other  petitioners,  either  in  the  constitution  or  the  laws 
passed  thereunder.  The  purpose  of  the  constitution,  in 
this  connection,  is  not  to  defend  or  protect  any  individual 
right  to  office,  but  to  secure  a  correct  and  honest  expres- 
sion of  the  pubUc  choice.  The  act  declares  a  public  policy 
in  connection  with  the  settlement  of  disputes  about  elec- 
tions solely  in  the  interest  of  the  public.  It  interferes 
with  no  vested  rights.  As  well  argue  that  the  provision 
which  allows  a  contest  only  on  petition  of  fifty  qualified 
electors  of  the  district,  is  a  denial  of  free  access  to  the 
court.  It  is  not  to  be  supposed  that  it  was  within  con- 
stitutional intendment  that  the  individual  elector  was  to 
have  the  right  to  institute  a  contest  to  enforce  a  supposed 
right  of  his  own.  In  conferring  upon  the  legislature  the 
right  to  regulate  the  matter  of  trial  and  all  matters  in- 
cident thereto,  the  power  was  given  to  prescribe  such 
reasonable  conditions  for  the  exercise  of  the  right  of  con- 
test, as  would  protect  the  public  from  the  constant  and 
continued  strife  which  would  result  were  the  right  an 
individual  one.  Courts  would  have  little  time  for  any- 
thing besides  contested  elections,  were  every  disappointed 
candidate  given  the  right  upon  his  own  initiative  to  in- 
stitute such  contest.  In  view  of  such  fact  the  act  mi^t 
well  be  defended  as  a  proper  exercise  of  the  general  power 
inherent  in  all  governments  to  provide  for  the  safety  and 
good  order  of  society;  but  it  needs  no  such  vindication. 

Again,  it  is  urged  that  the  act  offends  against  art.  Ill, 
sec.  7,  which  prohibits  the  enactment  of  any  local  or 
special  law  regulating  the  affairs  of  counties,  cities, 
townships,  etc.,  inasmuch  as  the  elections  affected  by 
the  act  are  "affairs"  of  the  counties  or  districts  where 
the  officers  are  to  be  elected,  and  where  they  are  to  exer- 
cise their  office.  The  contention  goes  no  further  than  to 
assail  the  provision  with  respect  to  the  placing  of  the  costs. 
Giving  to  the  word  "affairs'*  the  broad  and  liberal  con- 
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struction  contended  for,  and  bringing  within  its  meaning 
the  elections  for  public  oflBces  in  the  county  or  district, 
it  is  not  easily  apparent  how  the  act  is  either  local  or 
special.     Its  provisions  apply  throughout  the  common- 
wealth, and  to  every  proceeding  where  the  contest  is  in 
regard  to  certain  designated  oflSces.    The  real  complaint 
here  is  not  so  much  that  the  act  is  local,  but  that  it  is 
discriminatory  in  character  to  such  an  extent  as  to  make 
it  in  effect  special  legislation.    As  required  by  the  con- 
stitution the  legislature  in  the  act  of  1874  classified  elec- 
tion contests,  and  designated  the  courts  and  judges  by 
whom  the  several  classes  were  to  be  tried.    The  classes 
are  (1)  governor  and  Ueutenant  governor,  (2)  electors  of 
president  and  vice  president  of  the  United  States  and  all 
officers  of  this  commonwealth  required  to  be  elected  by 
the  qualified  electors  of  the  state  at  large,  (3)  the  judges 
of  the  several  courts  of  record,  learned  in  the  law,  other 
than  judges  of  the  Supreme  Court,  and  (4)  all  other 
officers,   excepting  members  of  the  general  assembly, 
whether  elected  by  the  qualified  voters  of  coimties,  cities, 
townships,  boroughs,  wards,  school  districts,  or  toy  other 
division  of  the  state.    The  provision  in  the  amended  act 
requiring  bonds  for  security  of  costs  is  made  to  apply 
not  generally  to  all  these  classes,  but  only  to  contested 
elections  of  presidents  or  additional  law  judges  of  coimties, 
borough,  township,  municipal  offices,  or  school  directors, 
or  school  comptrollers.    Herein  is  the  discrimination  com- 
plained of.     The  exemption  allowed  petitioners  in  con- 
testing an  election  for  the  office  of  associate  judge,  which 
in  the  act  is  classified  with  the  office  of  president  judge 
and  county  officers  generally,  is  noticeable.    Nothing  can 
be  gather^  from  any  expression  in  the  act  itself  as  to  the 
legislative  purpose  in  reUeving  them  from  the  bond  re- 
quirement.   It  does  not  follow  from  this,  however,  that 
the  act  is  to  be  condemned.    The  question  is  not  what  the 
purpose  was,  but  whether  the  provision  is  special  in  the 
constitutional  sense.     If  we  admit  that  the  act  is  one 
regulating  the   "affairs"   of  counties,   for  the  reasons 
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urged,  which  are  far  from  convincing  to  ns,  and  it  is 
therefore  to  be  judged  by  the  constitutional  provision 
which  prohibits  special  legislation  in  regard  thereto,  the 
question  remains,  how  and  where  does  it  offend?  That 
it  is  special,  if  we  have  regard  simply  to  the  classification 
adopted  by  the  legislature  in  the  act,  is  imquestionably 
true.  But  we  must  not  lose  sight  of  the  purpose  of  this 
classification.  The  constitution  having  directed  that  the 
determination  of  contested  elections  should  be  by  the 
courts  of  law,  committed  to  the  legislatiu^  the  duty  of 
designating  the  courts  and  judges  by  whom  the  several 
classes  of  contests  should  be  tried.  This  the  act  in  ques- 
tion does.  Can  it  be  said  that  under  the  power  given  the 
legislature  to  regulate  the  manner  of  trial,  and  all  matters 
incident  thereto,  it  may  not  distinguish  the  mode  of 
procediu^  and  conditions  of  contest,  having  regard  to  the 
nature  and  character  of  the  offices,  between  those  contests 
which  for  purpose  of  convenience  it  has  associated  in  the 
same  class?  The  primary,  if  not  sole  piu-pose  of  the  con- 
stitutional provision,  was  to  send  all  election  contests 
into  the  Courts  of  law.  The  power  of  the  legislature  to 
regulate  the  trial  of  each  is  subject  to  no  limitations, 
except  that  it  may  not  be  employed  to  defeat  the  provision 
itself.  The  classification  adopted  was  not  to  defeat,  but 
to  give  effect  to  the  constitutional  requirement,  and  is  a 
perfectly  natm-al  and  reasonable  classification,  having  no 
other  purpose  than  to  indicate  the  appropriate  court  for 
each  of  the  several  contests.  It  was  not  made  to  furnish 
a  basis  for  the  legislation  that  was  to  follow  with  respect 
to  regulation  of  trial  and  the  matters  incident  thereto. 
Except  as  legislation  is  allowed  with  respect  to  the  particu- 
lar classified  subject,  not  touching  the  consideration  or 
purpose  of  its  classification,  either  much  necessary  legis- 
lation must  be  halted,  or  classification  must  necessarily 
be  a  matter  of  almost  infinite  detail.  The  constitution 
requires  neither.  The  distinction  pointed  out  in  the  act 
is  no  offense  against  its  own  classification.  For  still  more 
obvious  reasons  it  does  no  violence  against  the  provision 
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of  local  legislation.  The  act  applies  throughout  the  com- 
monwealth, and  is  applicable  to  each  and  every  coimty. 
If  it  imposes  unwise  regulations  governing  election  con- 
tests, either  by  making  some  too  easily  entered  upon,  or 
by  making  others  too  difficult  to  conduct,  still  it  is  a 
matter  of  regulation  within  legislative  discretion;  and  if 
correction  be  required  there  is  but  one  way  to  obtain  it, 
namely,  through  popular  demand  addressed  to  the  law- 
making power. 

Other  objections  have  been  urged,  but  in  what  we  have 
said  all  have  been  sufficiently  answered.  Our  conclusion 
is  that  the  petitioners  having  failed  to  give  bond  in  the 
amount  required  by  the  court,  within  the  statutory 
period,  for  securing  the  payment  of  costs,  in  the  event 
their  being  adjudged  liable  the  petition  for  contest  was 
properly  dismissed.  The  appeal  from  that  decision  and 
decree  is  dismissed  at  the  costs  of  the  appellant. 


Kramph's  Estate. 

WilU — Charitable  bequ4>8h — Variation  of  terms — Equity — Church 
law, 

1.  Under  the  general  jurisdiction  of  a  court  of  equity  to  administer 
a  charity,  it  has  power  to  vary  the  precise  terms  of  the  charitable 
bequest  so  far  as  is  necessary  to  carry  out  the  general  charitable 
intent. 

2.  The  requirements  of  a  will  providing  for  the  establishment  of  a 
University  of  the  New  Jerusalem,  to  be  founded  in  the  consolidated 
city  of  Philadelphia,  to  teach,  and  to  train  New  Church  ministers 
in,  the  doctrine  of  the  New  Jerusalem,  as  laid  down  in  the  writings 
of  Swedenborg,  are  fulfilled  by  the  establishment  of  an  institution 
with  buildings  located  in  the  immediate  vicinity  although  not  within 
the  corporate  limits  of  Philadelphia,  the  teachings  of  which  are  based 
on  the  writings  of  Swedenborg;  and  it  is  inmiaterial  that  such  insti- 
tution was  founded  by  a  sect  of  Swedenborgians  not  in  existence  at 
the  time  of  testator's  death,  inasmuch  as  the  gift  was  not  to  a  denomi- 
national church,  or  to  any  subordinate  body  of  such  church. 
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3.  Although  the  writings  upon  which  the  doctrines  of  a  religiouB 
institution  are  based  may  be  susceptible  of  a  construction  which 
would  make  them  obnoxious  to  certain  common  standards  of  morality, 
a  bequest  to  such  an  institution  will  not  be  defeated  as  against  public 
policy  where  it  does  not  appear  that  such  writings  constitute  any 
part  of  the  religious  doctrines  of  the  church,  a^t  least  not  with  that 
interpretation  put  on  them  which  would  make  them  offend. 

Argued  Oct.  26,  1909.  Appeals,  Nos.  112  and  133, 
January  T.,  1909,  from  decree  of  0.  C.  Lancaster  County, 
April  T.,  1903,  No.  104,  dismissing  exceptions  to  adjudi- 
cation in  Estate  of  Frederick  J.  Kramph,  deceased.  Be- 
fore Fell,  C.  J.,  Brown,  Mbstrezat,  Potter,  Elkin, 
Stewart  and  Moschzisker,  JJ.    Reversed. 

Exceptions  to  adjudication.    Before  Smith,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  in  each  appeal  was  decree  of  the  court 
dismissing  exceptions  to  the  adjudication. 

A.  S.  WeiU,  and  W.  U.  Hensel,  for  the  Academy  of  the 
New  Church,  appellant. — The  only  test  of  "pemicious- 
ness"  of  reUgious  teachings  or  their  "derogation  of  stat- 
utes" is  whether  they  teach  resistance,  antagonism  or 
opposition  to  the  civil  law  and  produce  or  tend  to  produce 
violations  of  it.  It  is  what  men  do,  not  what  they  think, 
that  the  law  reaches:  Manners  v.  Library  Co.,  93  P».  165; 
Holbrookes  Est.,  213  Pa.  93;  Spring's  Est.,  216  Pa.  529; 
Updegraph  v.  Com.,  11  S.  &  R.  394;  Vidal  v.  Girard's 
Executors,  43  U.  S.  127;  Miller  v.  Gable,  2  Denia,  492; 
Knight's  Est.,  159  Pa.  500;  Jones  v.  Watford,  62  N.  J- 
Eq.  339  (50  Atl.  Repr.  180),  afiTd  in  64  N.  J.  Eq.  785  (53 
Atl.  Repr.  397);  Thornton  v.  Howe,  31  Beavan,  14;  B«- 
V.  Hicklin,  L.  R.  3  Q.  B.  360;  George  v.  Braddock,  45  N.  J- 
Eq.  757  (18  Atl.  Repr.  881);  Reynolds  v.  U.  S.,  98  U-  S- 
145;  Pare  v.  Clegg,  29  Beavan.  589:  U.  S.  v.  Freight  Ab- 
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sociation,  58  Fed.  Repr.  58;  Besant  v.  Wood,  L.  R.  12 
Ch.  Div.  605. 

The  fact  that  the  academy  is  located  just  outside  the 
city  does  not  constitute  a  valid  objection  to  its  claim: 
Old  Ladies'  Home  v.  Hoffman,  117  Iowa,  716  (89  N.  W. 
Repr.  1066);  Zanesville  Canal  &  Mfg.  Co.  v.  aty  of 
Zanesville,  20  Ohio,  483. 

The  devise  or  bequest  was  not  given  to  an  institution 
which  was  to  be  identified  with  the  General  Convention: 
Presbyterian  Congregation  v.  Johnston,  1  W.  &  S.  9; 
Schnorr's  App.,  67  Pa.  138;  Ehrenfeldt's  App.,  101  Pa. 
186;  Trustees,  etc.,  v.  St.  Michael's  Evangelical  Church, 
48  Pa.  20;  Miller  v.  Gable,  2  Denio,  492;  Greek  CathoUc 
Church  V.  Orthodox  Greek  Church,  195  Pa.  425. 

John  G.  Johnsorty  with  him  John  A.  Coyle,  for  trustees, 
apF^ellants. — The  Academy  of  the  New  Church  is  con- 
trolled by  and  is  the  Institution  of  the  General  Church  of 
the  New  Jerusalem,  a  schismatic  body  of  New  Churchmen, 
not  connected  with  the  General  Convention,  nor  in  exist- 
ence at  the  time  of  Kramph's  death  and  its  claim  should, 
therefore,  be  rejected:  App  v.  Lutheran  Congregation,  6 
Pa.  201 ;  Bose  v.  Christ,  193  Pa.  13;  Greek  Catholic  Church 
v.  Orthodox  Greek  Church,  195  Pa.  425;  McAuley's  App., 
77  Pa.  397;  Landis's  App.,  102  Pa.  467;  Schnorr's  App., 
67  Pa.  138;  Watson  v.  Jones,  80  U.  S.  679;  Krecker  v. 
Shirey,  163  Pa.  534;  Roshi's  App.,  69  Pa.  462. 

Charles  G.  Baker  with  him  T.  Roberts  Appel,  for  heirs  of 
Frederick  J.  Kramph,  deceased. 

Opinion  by  Mr.  Justice  Stewart,  July  1, 1910: 
These  appeals  are  from  a  final  adjudication  by  the 
orphans'  court  of  Lancaster  county  distributing  the  estate 
of  Frederick  J.  Kramph,  who  died  more  than  fifty  years 
ago,  testate.  By  his  will,  the  testator,  after  making  provi- 
sion for  his  widow  and  children,  and  making  certain  other 
bequests,  gave  the  net  balance  of  his  whole  estate  to  seven 
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trustees,  naming  them,  and  their  successors,  *'in  trust, 
for  the  purpose  of  endowing  a  university  of  the  New  Jeru- 
salem, to  be  founded  in  the  consolidated  city  of  Phila- 
delphia, for  universal  New  Church  education  in  these 
United  States,  and  for  the  education  of  New  Church 
ministers,  who  are  to  teach  the  doctrine  of  the  New  Jeru- 
salem, as  laid  down  in  the  writings  of  the  Honorable 
Emanuel  Swedenborg — said  New  Church  University  to 
be  under  the  care  and  superintendence  of  a  body  of  trus- 
tees rendered  corporate  by  a  perpetual  charter  l^ally 
obtained.''  The  net  balance  of  the  estate  as  now  ascer- 
tained is  $38,785,  In  the  distribution  proceeding  in  the 
court  below,  certain  of  the  heirs  at  law  of  the  testator 
appeared,  and  claimed  the  funds  on  the  ground  that  the 
system  of  conduct  and  morals  as  professed  by  Swedenborg 
and  as  taught  in  his  writings,  is  repugnant  to  the  law  of 
the  land,  and  that  a  bequest  to  endow  an  institution  for 
the  inculcation  of  such  doctrine  is  void  as  offending  against 
established  public  policy.  This  view  prevailed  with  the 
auditing  judge,  and  the  fund  was  awarded  to  the  heirs  at 
law.  From  this  adjudication  two  appeals  were  taken: 
one  by  certain  persons  claiming  to  be  the  regularly  ap- 
pointed successors  to  the  trustees  named  in  the  will;  the 
other  by  The  Academy  of  the  New  Church,  an  incorpo- 
rated institution  of  learning,  claiming  that  it  conformed 
to  the  description  of  the  university  contemplated  by  the 
testator,  and  that  it  is  therefore  the  proper  and  only  ob- 
ject of  the  testator's  bounty.  These  appeals  were  twice 
heard.  FoUowing  the  first  hearing,  this  order  was  made 
by  the  court,  ''June  22,  1909.  The  judges  who  heard  this 
case  are  unanimously  of  the  opinion  that  the  decree  must 
be  reversed.  It  cannot  be  sustained  on  any  ground  what^ 
ever.  But  we  are  not  entirely  agreed  as  to  which  of  the 
parties  claiming  as  legatees  comes  most  clearly  within 
the  expressed  intent  of  the  testator.  This  question  is, 
therefore,  ordered  to  be  reargued  on  behalf  of  these  claim- 
ants, at  Pittsburgh,  in  the  first  week  of  October."  This 
order,  sustaining  the  bequest,  eliminated  the  heirs  at  law 
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from  the  controversy.  The  ground  on  which  oxir  united 
concurrence  in  rejecting  the  conclusions  reached  by  the 
learned  judge  of  the  orphans'  court  rested,  was,  that  while 
there  are  writings  of  Emanuel  Swedenborg  which  may  be 
susceptible  of  a  construction  which  would  make  them  ob- 
noxious to  certain  of  our  common  standards  of  morality,  yet 
it  does  not  appear  that  such  writings  constitute  any  part 
of  the  religious  doctrines  of  the  New  Jerusalem  Chiu^ch, 
at  least  not  with  that  interpretation  put  on  them  which 
would  make  them  offend.  Upon  this  branch  of  the  case 
we  need  not  enlarge  further.  We  are  now  therefore  con- 
cerned only  with  the  dispute  between  those  claiming  as 
trustees  under  the  will,  and  The  Academy  of  the  New 
Church.  We  have  above  quoted  from  the  will  the  devise 
proper.  This  follows:  "All  moneys  which  may  accimiu- 
late  or  come  in,  shall  be  immediately  invested  in  real 
estate  or  perpetual  ground  rents,  all  the  incomes  of  which 
are  to  remain  the  imalienable  property  of  the  said  New 
Church  University,  and  be  appropriated  for  the  purposes 
set  forth  in  the  charter.  Provided,  that  my  aforemen- 
tioned trustees  shall  not  transfer  any  part  of  the  income 
of  my  property  designated  for  the  benefit  of  the  said 
New  Church  University,  until  suflScient  funds  are  provided, 
either  by  subscription  or  endowments  of  other  contributors, 
or  by  the  acciunulation  of  this  bequest,  to  yield,  inde- 
pendently of  the  cost  of  the  imiversity  buildings,  a  clear 
annual  income  of  foiu*  thousand  dollars.  And,  provided 
further,  that  whenever  a  perpetual  charter  for  the  estab- 
lishment of  such  a  New  Church  University  shall  be  ob- 
tained, the  above  mentioned  trustees,  or  if  prior  to  the 
final  settlement,  other  trustees  should  have  been  ap- 
pointed by  charter,  my  executors  shall  transfer  all  the 
rights  and  trusts  given  to  them  by  this,  my  last  will  and 
testament,  to  the  trustees  then  and  in  that  case  lawfully 
appointed  and  constituted  in  and  by  said  charter." 

Manifestly,  the  ultimate  end  the  testator  had  in  view 
was  the  establishment  of  an  institution  for  universal 
New  Church  education.    This  he  expected  to  accomplish 
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in  one  of  two  ways:  either  by  encouraging  the  establish- 
ment of  such  an  institution  by  others  of  like  faith  and 
zeal  with  himself,  by  providing  a  permanent  fund  to  the 
extent  of  the  net  balance  of  his  estate,  for  the  support 
and  maintenance  of  such  institution  by  them  established, 
and  as  an  inducement  to  effort  on  their  part;  or,  failing 
in  this,  by  withholding  his  bounty  until,  with  its  accumu- 
lation, it  would  itself  be  adequate  in  amoimt  for  the  pur- 
pose. This  much  is  made  manifest  by  the  provision  that 
no  part  of  the  income  of  the  particular  "property  desig- 
nated for  the  benefit  of  the  said  New  Church  University," 
shall  be  transferred  "until  sufficient  funds  are  provided, 
either  by  subscription  or  endowments  of  other  contribu- 
tors, or  by  the  acciunulation  of  this  bequest,  to  yield 
independently  of  the  cost  of  the  imiversity  building,  a 
clear  annual  income  of  Four  thousand  dollars."  It  was 
only  in  the  latter  event  that  active  duty  was  imposed  on 
the  trustees  in  connection  with  the  founding  and  estab- 
lishing of  the  university.  This  appears  from  the  provision 
directing  that  payment  be  made  by  the  executors  when- 
ever a  perpetual  charter  for  the  establishment  of  such  a 
university  shall  be  obtained  (by)  the  above-named  trustees; 
or  if  prior  to  the  final  settlement  other  trustees  shall  have 
been  appointed  by  charter,  in  such  case  to  pay  over  to  the 
trustees  then  and  in  that  case  lawfully  appointed  and  con- 
stituted in  and  by  the  charter.  We  think  it  apparent  that 
the  word  "by"  as  we  have  here  introduced  it  was  iminten- 
tionally  omitted  from  the  original  will.  Its  use  is  necessary 
to  make  a  provision  entirely  intelligible  which  without  it 
would  be  unmeaning.  The  testator  was  here  providing  for 
a  situation  which,  if  it  happened,  would  leave  the  trustees 
virtually  without  any  functions  whatever  to  discharge.  As 
we  read  the  will  the  question  then  presented  is,  does  such 
situation  as  was  contemplated  by  the  testator,  now  exist; 
that  is  to  say,  has  a  perpetual  charter  for  the  establishment 
of  such  a  New  Chiu^ch  University  as  the  testator  had  in 
mind,  been  obtained,  and  does  such  university  exist? 
If  so,  the  fund  belongs  to  the  institution  so  chartered,  and 
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is  payable  to  its  trustees  for  the  purposes  of  the  trust, 
to-wit,  the  endowment  of  the  institution.  K  no  such 
institution  has  been  established,  then,  the  final  settle- 
ment having  been  made  of  the  estate,  the  fimd  belongs 
to  the  trustees  named  in  the  will,  upon  the  further  trust, 
to  accmnulate  until  the  fund  is  sufficient  to  establish 
such  an  institution  in  the  manner  indicated  by  the  tes- 
tator, and  then  apply  directly  to  the  end  testator  had  in 
view.  The  Academy  of  the  New  Church,  one  of  the  appel- 
lants, is  an  incorporated  institution  of  learning,  chartered 
in  1877.  It  is  located  in  the  suburbs  of  the  city  of  Phila- 
delphia, where  it  owns  and  occupies  some  eighty-seven 
acres  of  land  on  which  are  erected  the  necessary  college 
buildings,  together  valued  at  $252,035.06;  and,  in  addi- 
tion, it  has  an  endowment  fund  yielding  a  sum  very 
much  in  excess  of  the  $4,000  required  by  the  provisions 
of  the  will.  As  described  in  its  charter,  the  academy  was 
incorporated  for  the  promotion  of  education  in  all  its 
various  forms;  one  special  purpose  being  ''the  education 
of  young  men  for  the  ministry;"  and,  generally,  "the 
propagation  of  the  Heavenly  Doctrines  of  the  New  Jerusa- 
lem and  establishing  the  New  Church  signified  in  the 
Apocalypse  by  the  New  Jerusalem."  We  have  this  find- 
ing by  the  auditing  judge.  "This  incorporated  New 
Church  University  is  for  New  Church  education  in  these 
United  States,  and  for  the  education  of  New  Church 
ministers  who  are  educated  'to  teach  the  doctrine  of 
the  New  Jerusalem  as  laid  down  in  the  writings  of  the 
Honorable  Emanuel  Swedenborg.'  The  Academy  of 
the  General  Church  with  its  imiversity  buildings  at  Bryn 
Athyn  exactly  meets  the  requirements  imposed  by  the 
testator  upon  the  beneficiary  intended  by  him."  If  we 
are  to  accept  this  conclusion  of  fact,  then,  according  to 
the  interpretation  we  have  given  the  will,  the  question 
is  resolved.  But,  it  is  urged  that  the  conclusion  cannot 
be  accepted,  since  it  overlooks  certain  clearly  defined 
requirements  of  the  will.  It  is  pointed  out  that  the  will 
contemplates  the  establishment  of  a  University  within 
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the  limits  of  the  consolidated  city  of  Philadelphia;  whereas 
the  academy  is  outside  the  corporate  limits.  And  again, 
it  is  insisted  that  the  Academy  of  the  New  Chmt5h  "is 
controlled  by  and  is  the  institution  of  the  General  Church 
of  the  New  Jerusalem,  a  schismatic  body  of  New  Church- 
men not  connected  with  the  Greneral  Convention,  nor  in 
existence  at  the  time  of  Kramph's  death."  As  to  the 
first  objection,  it  is  only  necessary  to  say  that  having 
regard  to  the  purposes  and  objects  the  testator  had  in 
view,  this  in  no  sense  can  be  said  to  be  a  material  variance. 
It  is  impossible  to  conceive  of  any  purpose  the  testator 
had  in  his  mind  which  could  not  be  quite  as  well  secured 
by  a  university  within  the  suburbs  of  Philadelphia,  as 
by  one  located  immediately  across  the  dividing  line  and 
within  the  city  limits.  If  we  eliminate  for  the  moment 
the  question  raised  by  the  second  objection,  and  assume 
that  the  academy  in  all  respects,  except  that  of  location, 
conforms  to  the  requirements  of  the  will,  and  is  meeting 
all  demands,  could  it  be  urged  that  the  general  intent  of 
the  testator,  in  connection  with  his  bequest,  would  be 
better  eflfectuated  by  the  establishment  of  another  dis- 
tinct university  with  like  aims  and  objects,  but  feebler 
in  its  means,  within  the  limits  of  Philadelphia,  than  by 
applying  his  bounty  to  the  strengthening  of  the  institu- 
tion already  established?  We  think  manifestly  not.  Be- 
sides, if  we  were  to  deny  the  bounty  to  the  academy  to 
await  the  establishment  of  a  proper  institution  within 
the  city  limits,  so  far  as  the  evidence  shows,  it  would  be 
a  postponement  for  such  a  length  of  time  as  would  to  a 
large  degree  disappoint  the  charity.  Under  the  terms  of 
the  will  the  fund  would  only  become  available  for  that 
piupose  when,  supplemented  by  its  own  accretions  and 
the  subscriptions  of  others,  it  would  yield  "independently 
of  the  cost  of  the  imiversity  buildings  a  clear  annual 
income  of  four  thousand  dollars."  It  does  not  appear 
that  a  single  dollar  has  been  subscribed,  or  that  any 
eflfort  whatever  has  been  made  by  others  to  establish  an 
institution  of  this  description  within  the  city  limits,  not- 
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withstanding  the  inducement  held  out  by  the  testator 
in  the  matter  of  endowment.  For  more  than  fifty  years 
the  will  of  the  testator  has  been  inviting  such  effort,  with- 
out any  response  having  been  made.  Except  as  such 
institution  be  established  through  this  bequest  alone, 
there  is  little  reason  to  expect  that  it  ever  will  be  estab- 
lished. Another  fifty  years,  making  a  hundred  since  the 
death  of  the  testator,  must  elapse  before  the  charity  could 
become  eflfective.  This  might  not  utterly  defeat  it;  but 
that  it  would  fail  to  meet  the  testator's  expectation,  can- 
not be  questioned.  Under  the  general  jurisdiction  of  a 
court  of  chancery  to  administer  the  estate  of  a  charity, 
it  has  power  to  vary  the  precise  terms  of  a  charitable  trust, 
when  necessary.  This  rule  is  too  well  established  to  be 
doubted.  It  is  thus  expressed  by  Lowrie,  C.  J.,  in  City 
of  Philadelphia  v.  Girard's  Heirs,  45  Pa.  9,  ''When  a  defi- 
nite function  or  duty  is  to  be  performed,  and  it  cannot 
be  done  in  exact  conformity  with  the  scheme  of  the  person 
or  persons  who  have  provided  for  it,  it  must  be  performed 
with  as  close  approximation  to  that  scheme  as  reasonably 
practicable;  and  so,  of  course,  it  must  be  enforced.  It 
is  the  doctrine  of  approximation,  and  it  is  not  confined 
to  the  administration  of  charity,  but  is  equally  appUcable 
to  all  devises  and  contracts  wherein  the  future  is  pro- 
vided for,  and  it  is  an  essential  element  of  equity  jiuis- 
prudence."  We  accordingly  hold  that  the  fact  that  the 
academy  is  located  not  within,  but  a  short  distance  out- 
side, the  limits  of  the  consolidated  city  of  Philadelphia, 
should  not  be  allowed  to  interfere  with  its  capacity  to 
take  under  the  will  of  this  testator. 

The  next  objection  is  based  on  a  misapprehension  of 
the  real  question.  We  are  not  here  dealing  with  a  bequest 
to  a  denominational  church,  or  to  any  subordinate  body 
of  such  church.  As  we  have  construed  the  will,  the  be- 
quest is  to  the  trustees  of  an  estabUshed  institution  of 
learning,  which,  judging  from  its  charter,  is  in  subordina- 
tion to  no  ecclesiastical  body,  but  is  subject  only  to  the 
control  of  its  own  tnistees,  just  as  the  will  provides  that 
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the  institution  contemplated  by  the  testator  should  be. 
Its  only  obligation  is  to  observe  and  fulfill  the  functions 
for  which  it  was  chartered,  "the  propagating  of  Heavenly 
Doctrines  of  the  New  Jerusalem,  and  establishing  the 
New  Church  signified  in  the  Apocalypse  by  the  New 
Jerusalem,  promoting  education  in  all  its  forms,  educat- 
ing young  men  for  the  ministry,  publishing  books,"  etc. 
The  bequest  being  direct  to  the  trustees,  except  as  it  can 
be  made  to  appear  that  it  was  "in  ease"  of  some  particu- 
lar church  body  to  which  the  academy  is  subordinated, 
it  must  go  to  and  be  vested  in  the  trustees,  no  matter 
how  many  different  churches  or  denominations  claim  to  be 
the  true  interpreters  of  the  doctrine  of  the  New  Jerusalem, 
as  laid  down  in  the  writings  of  Emanuel  Swedenborg. 
Therefore  it  is  that  the  fact  that,  subsequent  to  the  death 
of  testator,  divisions  grew  up  between  those  professing 
the  faith  of  Swedenborg,  resulting  in  the  establishment  of 
a  new  confederation  styling  itself  the  General  Chiutjh  of 
the  New  Jerusalem,  as  distinguished  from  the  original 
confederation  known  as  the  General  Convention,  is  a 
matter  of  no  significance.  Were  the  dispute  over  prop- 
erty belonging  to  the  general  church  before  the  separa- 
tion, or  schism,  or  whatever  it  may  be,  it  would  be  for  the 
court  to  decide  which  body  was  in  harmony  with  its  own 
laws,  usages,  and  customs  as  accepted  by  the  body  before 
the  division  took  place:  McGinnis  v.  Watson  et  al.,  41 
Pa.  9.  In  a  certain  case  the  inquiry  might  be  whether 
the  body  holding  the  property  was  holding  or  teaching  a 
different  doctrine,  or  using  a  form  of  worship  so  far 
variant  as  to  defeat  the  declared  objects  of  the  trust: 
Watson  V.  Jones,  80  U.  S.  679.  But  no  such  questions 
can  arise  here.  All  the  court  in  this  case  has  to  do  is  to 
identify  the  object  of  the  testator's  bounty.  Is  this 
academy  that  object?  If  it  be  dedicated  to  Universal 
New  Church  education,  the  education  of  New  Church 
ministers  to  teach  the  doctrines  of  the  New  Jerusalem  as 
laid  down  in  the, writings  of  the  Honorable  Emanud 
Swedenborg,  then  it  is;  and  we  are  not  called  upon  to 
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decide  as  between  a  General  Convention  and  the  General 
Church,  which  one  the  more  inteUigently  interprets  and 
understands  the  teachings  and  doctrines  of  Swedenborg. 
So  far  as  denominational  name  is  material,  such  funda- 
mental distinctions  as  exist  between  Trinitarians  and 
Unitarians  may  be  resorted  to  to  define  and  limit  the 
trust,  but  not  usually  lesser  and  more  refined  shades  of 
doctrine  existing  in  different  branches  of  the  same  church: 
Ayres  v.  Weed,  16  Conn.  291;  Hinckley  v.  Thatcher,  139 
Mass.  477.  The  difference  between  the  doctrine  taught 
by  the  academy  and  that  accepted  by  the  adherents  of  the 
General  Convention,  results  simply  from  different  inter- 
pretation of  the  same  writings.  Both  alike  rest  on  the 
writings  of  Emanuel  Swedenborg,  and  both  alike  have 
respect  to  these  as  supreme  authority.  It  is  not  for  us  to 
decide  between  them.  Our  conclusion  is  that  the  academy 
of  the  New  Church,  an  incorporation  chartered  under  the 
laws  of  the  state  meets  all  the  requirements  of  the  will, 
and  therefore  is  the  institution  through  which  the  testa- 
tor's charity  is  to  be  administered.  The  decree  in  this 
case  is  reversed;  and  it  is  now  ordered  and  decreed  that 
the  balance  for  distribution,  to-wit,  the  sum  of  $38,786, 
with  any  accumulations,  if  any,  be  paid  over  by  the  ac- 
countants to  The  Academy  of  the  New  Church,  the  ap- 
pellant in  No.  112,  January  Term,  1909;  the  costs  of 
both  appeals  to  be  paid  out  of  the  fund. 

Mestrezat  and  Potter,  JJ.  : 

We  did  not  sit  when  this  case  was  first  argued  and, 
therefore,  express  no  opinion  on  the  question  adjudicated 
by  the  decision  of  the  sitting  judges  and  embodied  in  the 
order  of  June  22,  1909.  On  the  reargument  before  the 
full  bench,  the  only  question  heard  and  determined  was: 
Which  of  the  two  parties  claiming  as  legatees  is  entitled 
to  the  fund  awaiting  distribution? 
Vol.  ccxxviii — 30 
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HoUis  V,  Widener,  Appellant. 

Negligence — Master  and  servant — Fellow  servant — Steam  vessels— 
Engineer  and  oiler — Admiralty. 

1.  In  the  absence  of  direct  authority  to  represent  the  owner,  the 
chief  engineer  of  a  vesselis  the  fellow  servant  of  an  oiler. 

2.  An  oiler  on  a  steam  yacht  who  is  injured  by  slipping  on  an  alleged 
defectively  guarded  platform  and  who  admits  that  he  voluntarily 
continued  to  work  on  the  platform  after  he  knew  from  experience 
that  it  was  dangerous  is  not  entitled  to  recover  against  the  owner  of 
the  vessel  by  reason  of  a  promise  to  "fix"  the  platform  given  to  him 
by  the  engineer. 

Argued  Jan.  5,  1910.  Appeal,  No.  260,  Jan.  T.,  1909, 
by  defendant,  from  judgment  of  C.  P.  No.  5,  Phila.  Ck)., 
June  T.,  1904,  No.  1,306,  on  verdict  for  plaintiff  in  case 
of  Edward  G.  Hollis  v.  Peter  A.  B.  Widener.  Before 
Fell,  C.  J.,  Brown,  Mestrezat,  Potter,  Elkin,  Stew- 
art and  MoscHzisKER,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  for  plaintiff  for  $15,000,  on  which  judgment 
was  entered  for  $10,000,  all  above  that  amount  having 
been  remitted.    Defendant  appealed. 

Error  assigned  among  others  was  (7)  failure  of  the  court 
to  give  bindmg  instructions  for  the  defendant. 

John  F.  LewiSy  with  him  F,  C.  Adler,  for  appellant.— 
The  plaintiff,  an  oiler,  and  the  engineer,  were  fellow  serv- 
ants: "The  Osceola,^'  189  U.  S.  158  (23  Sup.  Ct.  Repr. 
483);  Fallon  v.  Cornell  Steamboat  Co.,  162  Fed.  Repr. 
329;  McCarron  v.  Dominion  Atlantic  Ry.  Co.,  134  Fed. 
Repr.  762;  Sage  v.  B.  &  0.  R.  R.  Co.,  219  Pa.  129,  and 
Prevost  V.  Ice,  etc.,  Co.,  185  Pa.  617. 

S.  Morris  Wain,  with  him  John  W.  Wescott,  for  ap- 
pellee 
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Opinion  by  Mr.  Justice  Brown,  July  1,  1910: 
On  the  first  trial  of  this  case  the  plaintiff  was  the  only 
witness  examined,  and  a  nonsuit  was  entered.  In  hold- 
ing that  the  court  below  had  erred  in  refusing  to  take  it 
oflf,  we  said,  through  Mr.  Justice  Mestrbzat:  ''This  is  a 
very  close  case  and  the  meager  facts  disclosed  on  the  trial 
do  not  take  it  out  of  the  realm  of  doubt.  There  was  but 
one  witness  produced  and  examined  at  the  trial,  and  his 
examination  on  either  side  was  quite  unsatisfactory  in 
developing  the  material  facts  upon  which  the  case  should 
turn.  ...  As  we  understand  the  plaintiff's  case,  he  al- 
leges that  the  place  he  was  assigned  to  perform  the  work 
for  which  he  was  employed  was  unsafe  by  reason  of  the 
failure  of  the  defendant  to  guard  and  protect  him  from 
the  machinery  which  it  was  his  duty  to  oil,  and  the  ne- 
cessity for  guarding  the  machinery  was  brought  to  the 
attention  of  the  employer,  or  a  person  representing  him, 
who  promised  to  remove  the  danger  by  providing  the 
guards  necessary  to  protect  the  plaintiff  while  he  was  en- 
gaged at  his  work.  .  .  .  The  plaintiff  had  been  engaged 
at  this  work  long  enough  to  know  the  dangers,  if  any, 
arising  from  a  defective  or  negligently  constructed  plat- 
form, and  it  may  be  that  he  assumed  the  risk  of  those 
dangers.  But  he  contends  that  he  rebutted  the  presump- 
tion that  he  assumed  such  risk  by  showing  that  he  noti- 
fied his  employer  of  the  dangerous  condition  of  the  plat- 
form and  was  assured  that  the  danger  would  be  removed, 
and  that  he  remained  at  his  work  solely  by  reason  of  this 
assurance.  He  claims  that  the  danger  to  which  he  was 
subjected  was  not  so  imminent  and  immediate  as  to  re- 
quire him  to  refuse  to  continue  his  work  and,  therefore, 
tiiat  the  promise  of  his  employer  to  remove  the  danger 
justified  him  in  not  at  once  quitting  work:"  HoUis  v. 
Widener,  221  Pa.  72.  On  the  trial,  resulting  in  the  judg- 
ment from  which  we  have  this  appeal,  the  facts  were 
fully  developed  and  there  is  no  difficulty  in  intelligently 
passing  upon  the  right  of  the  unfortunate  appellee  to  re- 
cover. 
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The  plaintiff  was  an  oiler  on  a  yacht  owned  by  tli>^  de- 
fendant. He  had  been  employed  in  that  capadty^  for 
about  fifteen  months  at  the  time  he  was  hurt  and.  had 
served  two  watches  daily  of  four  hours  each.  His  <iuty 
required  him  to  oil  the  engine  of  the  ice  machine  at  l^ast 
ei^t  times  during  each  watch  when  the  yacht  w^fcs  in 
commission.  In  oiling  the  engine  he  was  compelle<i  to 
stand  on  an  iron  platform,  and,  on  July  23,  1902,  ^^^Ixile 
attempting  to  step  on  it,  his  right  foot  slipped  and  ^w'as 
caught  between  the  spokes  of  the  driving  wheel.  His 
leg  was  so  seriously  injured  that  it  was  necessary  to  »!»- 
putate  it  about  four  inches  below  the  knee. 

There  is  much  force  in  the  contention  of  counsel    ^ ^^ 
the  appellant  that  a  verdict  ought  to  have  been  dirooi>^ 
in  his  favor  because,  from  the  facts,  as  fully  develof^^^ 
on  the  second  trial,  no  negligence  on  his  part  appe«/T^t/ 
The  yacht  had  been  built  by  a  most  reputable  compauy 
under  the  inspection  of  the  United  States  government 
and  British  Lloyds.    When  completed  it  was  given  the 
highest  class  possible  for  any  vessel  afloat:  '*Star  lOO 
A-1,"  and  a  Ucense  was  issued  to  it  in  accordance  with 

m 

the  laws  of  the  United  States.    The  inspection  to  which 
it  was  subjected  was  not  merely  of  the  plans,  but  of  all 
the  materials  before  and  after  they  went  into  its  con- 
struction.   The  owner  had  not  interfered  either  with  the 
plans  of  the  ship  or  its  construction  nor  insisted  on  any 
special  devices  in  connection  with  it.     Its  entire  design 
and  construction  had  been  intrusted  to  a  competent  ship- 
builder.    In  addition  to  this  undisputed  state  of  facts, 
the  testimony  of  a  dozen  witnesses,  including  govern- 
ment inspectors  and  designing  and  constructing  engineers, 
concurred  that  the  platform  of  the  ice  machine  and  its 
approach  were  constructed  in  the  usual  way,  of  usual 
and  proper  material,  supplied  with  a  proper  and  eflScient 
step,  with  proper  rails  and  guards,  and  was  in  all  respects 
safe  for  the  use  of  the  oilers.    But,  turning  to  the  case  of 
the  plaintiff,  as  made  out  by  himself  on  the  second  trial, 
when  all  the  facts  were  fully  developed,  is  he  entitled  to 
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recover,  and  ought  the  case  to  have  gone  to  the  jury  on 
what  we  said  of  it  on  the  first  appeal? 

About  a  week  before  the  plaintiff  was  injured  his  foot 
had  slipped  while  he  was  attempting  to  step  on  the  plat- 
form, and  he  made  complaint  of  what  he  regarded  as  its 
unsafe  condition  to  the  engineer  in  charge  of  the  engines, 
who  was  his  brother.  He  had  been  oiling  the  ice  machine 
engine  from  it  for  about  fifteen  months  before  this  oc- 
curred and  knew  there  was  no  guard  in  front  of  the  driv- 
ing wheel,  but  his  contention  is  that,  after  his  foot  slipped 
the  first  time,  he  continued  to  incur  the  risk  of  being 
hiul;,  because  his  employer,  after  having  been  notified 
of  the  dangerous  condition  of  the  platform,  had  promised 
him  that  it  would  be  made  safe.  His  ground  of  complaint, 
as  set  forth  in  his  statement  of  his  cause  of  action  and 
as  testified  to  by  himself  on  the  trial,  is  the  failure  oT  his 
employer  to  keep  this  promise.  The  averment  in  the 
statement  is,  ''The  defendant  promised  and  agreed  to 
have  the  said  platform  made  safe  and  properly  guarded, 
but  neglected  to  do  the  same,"  and  the  testimony  of 
the  plaintiff  in  support  of  this  averment  is  as  follows: 
"Q.  Bring  your  mind  now  to  the  time  when  you  came 
near  getting  caught  or  hurt — ^you  made  some  complaint  to 
your  brother,  you  say — ^what  did  you  say  to  him?  What 
did  you  say  to  your  brother?  A.  I  said,  'Mr.  HoUis,  I 
slipped  in  there  the  other  day,  yesterday,'  I  said,  'Can't 
there  be  a  guard  or  fender  or  some  precaution  put  there 
for  us  oilers?'  Mr.  Hollis  said,  'Yes,'  he  said,  'Ed,'  or 
'HolUs,  that's  one  thing  I'm  going  to  do  the  first  chance 
I  have.'  He  said.  'You  go  on  with  your  work  and  be 
careful  with  it  until  I  fix  that.'  Q.  Did  you  go  on  with 
your  work,  relying  on  this  statement?  A.  I  went  on  with 
my  work,  as  usual.  Q.  Why?  A.  Under  the  promise  of 
my  master  that  he  was  going  to  put  guards  and  a  fender 
there." 

The  engineer,  though  the  brother  of  the  plaintiff,  was 
not  called  as  a  witness,  and  there  was  no  competent  proof 
submitted  by  the  plaintiff  as  to  just  what  his  authority 
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was.  The  defendant's  uncontradicted  testimony  was 
that  he  had  no  authority  to  make  any  structural  or  other 
changes  in  the  boat  without  his  consent  or  that  of  the 
master  in  charge  of  it,  and  that  no  one  except  the  captain 
had  power  to  do  anything  or  to  give  any  orders. 

When  we  held  on  the  first  appeal  that  this  case  was 
for  the  jury,  we  were  of  opinion,  formed  from  "the  meager 
facts*'  as  disclosed  by  the  testimony  of  the  plaintiff  alone, 
that  the  defendant,  or  some  one  acting  for  and  represent- 
ing him,  upon  being  notified  of  the  dangerous  condition 
of  the  platform,  had  promised  the  plaintiff  that  it  would 
be  guarded,  and  that,  reljdng  upon  that  promise,  he  was 
justified  in  not  at  once  quitting  work;  but  under  the 
facts  as  they  now  appear,  it  is  clear  that  the  plaintiff 
never  called  the  attention  of  his  employer  to  the  im- 
guarded  condition  of  the  platform  and  that  no  promise 
by  the  latter  was  ever  made  to  have  it  guarded.  What 
the  plaintiff  did  was  to  call  the  attention  of  the  engineer 
to  the  condition  of  the  platform,  and  he  promised  to  have 
it  fixed.  But  who  was  the  engineer?  If  he  was  not  au- 
thorized to  represent  and  act  for  the  owner  of  the  boat, 
no  notice  to  him  of  the  alleged  dangerous  condition  of 
the  platform  would  be  notice  to  the  owner  and  no  prom- 
ise made  by  him  could  bind  the  owner.  The  accident  oc- 
curred on  a  ship  at  sea,  where,  for  the  safety  of  all  on 
board,  there  manifestly  must  be  but  one  controlling 
head  and  but  one  voice  to  give  orders  and  issue  commands, 
and  the  authorities  are  uniform  that  all  the  rest  in  the 
service  of  the  owner,  except,  i)erhaps,  the  master,  are 
fellow  servants.  In  England  even  the  master  is  treated 
as  a  fellow  servant:  Hedley  v.  Pinkney  &  Sons  Steamship 
Co.,  L.  R.  1894,  App.  Cases,  222.  In  Ireland  and  Scot- 
land it  is  held  otherwise,  and  the  master  is  regarded  as  a 
vice  principal:  Ramsay  v.  Quinn,  Irish  Rep.  8  C.  L.  322; 
Leddy  v.  Gibson,  11  Ct.  Sess.  Cases  (3d  Ser.),  304.  In 
"The  Osceola,"  189  U.  S.  158,  it  was  held  by  the  supreme 
court  of  the  United  States,  upon  a  fuD  review  of  the 
English  and  American  authorities,  "that  all  the  members 


Digitized  by 


Google 


HOLLIS  V.  WIDENER,  AppeUant.  471 

1910.]  Opinion  of  the  Court. 

of  the  crew,  except  perhaps  the  master,  are,  as  between 
themselves,  fellow  servants." 

The  complaint  by  the  plamtiflf  of  the  danger  of  the 
platform  was  made  to  but  a  fellow  servant,  and  he  con- 
tinued to  discharge  his  duties  as  an  oiler  on  what  he  says 
was  a  slippery,  dangerous  place,  on  the  promise  of  a  fel- 
low servant  to  ''fix''  it.  The  negligence  of  which  he 
complains,  as  he  himself  puts  it,  was  the  failure  of  his 
employer  to  keep  a  promise  to  make  safe  the  place  where 
he  was  working.  He  admits  that  he  voluntarily  con- 
tinued to  work  upon  it  after  he  knew  from  experience 
that  it  was  dangerous,  solely  because  there  was  a  promise 
to  fix  it.  This  promise,  however,  was  not  the  promise  of 
his  employer.  It  was  but  the  promise  of  a  fellow  servant 
who  had  no  authority  to  make  it,  and,  for  the  failure  to 
keep  it,  the  employer — the  owner  of  the  ship — incurred 
no  responsibility. 

The  seventh  assignment  of  error  is  sustained  and  the 
judgment  reversed. 


Fane,  Appellant,  v.  Philadelphia  Rapid  Transit 
Company. 

Negligence — Street  railways — Passenger — Right  angle  collision — 
Evidence — City  ordinances — Rvles  of  company — Fire  engines, 

1.  Where  an  injury  has  been  caused  by  the  omission  of  a  duty 
imposed  by  an  ordinance  relating  to  the  act  complained  of,  the  failure 
to  comply  with  the,  ordinance  may  be  ground  for  an  inference  of 
negligence,  and  the  ordinance  itself  is  admissible,  but  merely  as  evi- 
dence of  negligence. 

2.  In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  personal  injuries  received  by  a  passenger  in  a  car  which  was 
struck  in  a  right  angle  collision  at  intersecting  street  crossings  by  a 
fire  engine,  a  city  ordinance  giving  fire  engines  the  right  of  way  on 
street  railway  tracks  is  properly  excluded  as  not  pertinent  to  the  issue. 

3.  In  such  a  case  it  is  not  reversible  error  for  the  court  to  exclude 
a  rule  of  the  company  requiring  cars  to  stop  while  fire  engines  are 
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passing  and  a  municipal  ordinance  requiring  cars  to  stop  at  the  Dear 
Ride  of  main  streets,  where  the  charge  of  the  court  places  aa  high  a 
degree  of  care  on  the  motorman,  as  that  imposed  by  the  rule  and 
ordinance  and  there  is  nothing  in  the  evidence  to  show  that  failure 
to  observe  either  was  the  proximate  cause  of  the  accident. 

Argued  Jan.  20,  1910.  Appeal,  No.  221,  Jan.  T.,  1909, 
by  plaintiffs,  from  judgment  of  C.  P.  No.  1,  Phila.  C!o., 
March  T.,  1907,  No.  1,324,  on  verdict  for  defendant  in 
the  case  of  Isabella  Fane,  by  her  father  and  next  friend, 
James  H.  Fane,  and  James  H.  Fane,  v.  Philadelphia 
Rapid  Transit  Company.  Before  Fell,  C.  J.,  Brown, 
Mestrezat,  Potter,  Elkin,  Stewart  and  Mosch- 
ZI8KER,  JJ.    Aflfirmed. 

Trespass   to   recover   for   personal   injuries.      Before 
Brbgy,  p.  J. 
The  opinion  of  the  Supreme  Court  states  the  case. 
Verdict  and  judgment  for  defendant. 

Errors  designed  were  in  sustaining  defendant's  objec- 
tions to  the  admission  of  evidence  as  to  the  ordinances 
and  rules  of  the  company  mentioned  in  the  opinion  of 
the  Supreme  Court. 

Francis  M,  McAdams,  with  him  William  H.  WHs(m 
and  Joseph  P.  Rogers,  for  appellants. — The  ordinances 
were  admissible:  Ubelmann  v.  Ice  Co.,  209  Pa.  398; 
Penna.  Co.  v.  James,  81*  Pa.  194. 

The  rules  of  the  company  are  proper  evidence  at  any 
time  when  the  violation  of  one  of  the  rules  in  any  way 
contribute  to  the  plaintiflf's  injury:  Dougherty  v.  Phila- 
delphia &  Reading  R.  R.  Co.,  171  Pa.  457;  Philadelphia  & 
Reading  R.  R.  Co.  v.  Spearen,  47  Pa.  300;  Stevens  v. 
Boston  Elevated  Ry.  Co.,  184  Mass.  476  (69  N.  E.  Repr. 
338). 

Thomas  Learning,  with  him  Bernard  J.  O'ConneU,  for 
appellee. — The  exclusion  of  an  ordinance  requiring  cars 
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to  stop  on  the  near  side  of  main  streets  was  proper  be- 
cause that  relates  to  a  mere  condition  rather  than  to  a 
cause  of  the  accident:  Phillips  v.  Ry.  Co.,  190  Pa.  222; 
Downey  v.  Pittsburg  Rys.  Co.,  219  Pa.  592. 

Opinion  by  Mr.  Chief  Justice  Fell,  July  1,  1910: 
This  action  was  to  recover  for  injuries  alleged  to  have 
been  sustained  by  Isabella  Fane,  one  of  the  plaintiffs, 
while  riding  as  a  passenger  in  the  defendant's  car.  The 
car  was  running  south  on  Sixth  street,  and  while  it  was 
crossing  Pine  street,  one  of  the  horses  attached  to  a  fire 
engine  going  west  on  the  car  track  an  that  street  ran  into 
the  side  of  the  back  platform  of  the  car.  When  the  car 
was  at  a  point  near  the  north  Une  of  Pine  street,  the  fire 
bell  and  the  shouting  of  persons  on  the  street  were  heard 
by  the  passengers.  The  motorman  slackened  the  speed 
of  the  car  without  bringing  it  to  a  full  stop,  and  then  went 
on  across  Pine  street.  The  car,  except  eighteen  inches  of 
the  back  platform,  had  cleared  the  Pine  street  track  when 
the  horses  reached  the  crossing.  The  questions  of  fact  at 
the  trial  were  whether  the  plaintiff  had  been  injured,  and 
whether  the  motorman  had  been  negligent.  Tlie  verdict 
was  for  the  defendant. 

The  questions  raised  by  the  assignments  are  whether 
there  was  «Tor  in  refusing  to  admit  in  evidence  two  city 
ordinances  and  a  rule  of  the  company  defendant,  offered 
by  the  plaintiff.  The  first  of  these  ordinances  was  that 
creating  a  paid  fire  department.  It  provides  that  the 
engines,  carts  and  trucks  of  the  fire  department,  when 
going  to  a  fire,  shall  have  the  right  of  way,  on  the  tracks 
of  passenger  railways,  and  that  all  vehicles  excepting 
passenger  cars  shall  be  turned  entirely  off  the  tracks,  and 
that  ''It  shall  be  the  duty  of  the  conductor  and  driver  of 
any  passenger  railway  car  upon  the  approach  of  any 
engine,  hose  cart,  hook  and  ladder  truck  or  fuel  wagon 
when  proceeding  to  a  fire,  to  inunediately  stop  said  rail- 
way car  until  such  apparatus  of  the  fire  department  shall 
pass.''    The  plain  meaning  of  the  ordinance  is  to  give  to 
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the  fire  apparatus  the  right  of  way  on  railway  tracks  by 
reqiuring  the  drivers  of  vehicles  to  turn  off  and  the 
drivers  of  cars  to  stop  them,  in  order  that  engines,  etc., 
may  pass  more  conveniently  and  safely.  The  ordinance 
had  no  application  to  the  case. 

The  second  ordinance  offered  provides  that  "It  shall 
be  unlawful  for  any  motorman  to  fail  to  stop  the  car 
under  his  charge  on  the  near  side  of  all  main  streets 
within  the  built-up  portion  of  the  city."  The  rule  of  the 
company  is:  "When  any  vehicle  of  the  fire  department, 
ambulance,  police  patrol,  or  companies  emergency  wagon, 
is  running  to  duty,  cars  must  be  stopped  until  such  vehicle 
has  passed.  At  such  times  employees  must  be  doubly 
cautious  approaching  cross  streets  to  avoid  collisions, 
and  at  all  times  when  passing  fire  houses  be  on  the  lookout 
for  danger  in  case  of  fire  alarm."  It  did  not  appear  from 
the  testimony  that  anyone  had  been  misled  by  the  failure 
of  the  motorman  to  observe  the  ordinance,  or  rule,  or  that 
the  failure  to  observe  them  was  the  proximate  cause  of 
the  accident.  The  instruction  to  the  jury  was  that  it  was 
the  duty  of  the  motorman  to  reduce  the  speed  of  his  car 
and  bring  it  under  full  control  on  approaching  a  cross 
street  and  to  stop  if  there  were  indications  of  danger  of 
any  kind,  and  that  if,  when  the  car  reached  the  house  line 
on  Pine  street,  the  engine  was  in  sight  and  approaching 
or  if  the  ringing  of  the  fire  bell  indicated  that  the  engine 
was  on  Pine  street,  it  was  his  duty  to  stop  his  car  and  wait 
until  the  engine  had  passed;  that  he  was  justified  in  at- 
tempting to  cross  only  in  the  event  that,  having  in- 
vestigated, he  neither  saw  nor  heard  anything  that 
threatened  danger.  Under  this  instruction  the  motorman 
was  held  to  a  standard  of  care  as  high  as  that  imposed 
by  the  ordinance  and  the  rule  and  their  proof  would  have 
been  of  no  avail  to  the  plaintiff. 

Where  an  injury  has  been  caused  by  the  omission  of  a 
duty  imposed  by  an  ordinance  that  relates  to  the  act 
complained  of,  the  failure  to  comply  with  the  ordinance 
may  be  ground  for  the  inference  of  negligence  and  it  may 
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be  considered  with  the  other  facts  of  the  case  in  deter- 
mining the  defendant's  liability.  In  such  a  case  the  ordi- 
nance is  admissible  in  evidence,  but  at  most  it  is  merely 
evidence  of  negligence:  Connor  v.  Traction  Co.,  173  Pa. 
602;  Foote  v.  American  Product  Co.,  195  Pa.  190;  Ubel- 
mann  v.  American  Ice  Co.,  209  Pa.  398;  Riegert  v. 
Thackery,  212  Pa.  86;  Shaffer  v.  Roesch,  215  Pa.  287. 
In  this  case  the  failure  to  observe  the  ordinance  was  not 
the  proximate  cause  of  the  plaintiff's  injury. 
The  judgment  is  affirmed. 


Stinson's  Estate. 

WilU— Signature  ''at  the  end  thereof'-Act  of  April  8,  18SS,  P.  L. 
^49—ProbaU, 

1.  The  end  of  a  will  under  the  statute  requiring  wills  to  be  signed 
''at  the  end  thereof"  is  the  logical  end  of  the  testator's  disposition 
of  his  property,  wherever  that  end  manifestly  appears  on  the  paper, 
and  not  the  point  which  is  spatially  farthest  removed  from  the  be- 
ginning. 

2.  Where  an  inspection  of  a  will  shows  that  the  testatrix,  after 
having  written  the  first  page,  skipped  the  second,  proceeded  to  the 
third,  and,  having  reached  the  bottom  of  it,  returned  to  the  second, 
and,  when  she  had  completed  the  disposition  of  her  estate  at  about 
the  middle  of  the  second  page,  signed  her  name  there  in  the  presence 
of  two  witnesses,  the  will  is  signed  "at  the  end  thereof"  within  the 
meaning  of  the  statute. 

Argued  Jan.  31,  1910.  Appeals,  Nos.  231,  232,  233, 
234,  235,  236,  Jan.  T.,  1909,  by  Annie  J.  Stroud,  Mary  G. 
Stroud,  Ella  Stroud,  Herbert  Stroud,  William  H.  Stroud 
and  Robert  P.  Shick,  heirs  of  law,  etc.,  from  decrees  of 
0.  C.  Montgomery  Co.,  Nov.  T.,  1908,  No.  4,  in  Estate 
of  Agnes  J.  Stinson,  deceased.  Before  Brown,  Mestrb- 
ZAT,  Potter,  Elkin  and  Stewart,  JJ.    Affirmed. 

Appeals  from  decision  of  register  of  wills  admitting  a 
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testamentary  writing  to  probate.    Before  Bland,  P.  J., 
of  Berks  county,  specially  presiding 
The  opinion  of  the  Supreme  Coiu^  states  the  case. 

Error  assigned  was  decree  of  court  admitting  will  to 
probate. 

James  Gay  Gordon,  with  him  J.  Morris  Yeakle,  for  ap- 
pellants.— ** At  the  end  thereof"  means  the  spatial  physi- 
cal end:  Vernon  v.  Kirk,  30  Pa.  218;  Wineland's  App., 
118  Pa.  37;  Harrison's  Est.,  196  Pa.  576;  Knox's  Est., 
131  Pa.  220. 

Montgomery  Evans  and  Nicholas  H.  Larzelerey  with  them 
Irvin  P.  Knipey  for  appellees,  cited:  Wikoff's  App.,  15  Pa. 
281;  FosseUnan  v.  Elder,  98  Pa.  159;  Baker's  App.,  107 
Pa.  381;  Swire's  Est.,  225  Pa.  188. 

Opinion  by  Mr.  Justice  Brown,  July  1,  1910: 
The  requirement  of  the  Act  of  April  8,  1833,  P.  L.  249, 
is,  that  **  every  will  shall  be  in  writing,  and  unless  the 
person  making  the  same  shall  be  prevented  by  the  ex- 
tremity of  his  last  sickness,  shall  be  signed  by  him  at  the 
end  thereof."  The  question  raised  on  this  appeal  is 
whether  the  paper  which  was  admitted  to  probate  by  the 
register  of  wills  of  Montgomery  county  as  the  last  will 
and  testament  of  Agnes  J.  Stinson  had  been  signed  by  ho* 
at  the  end  thereof.  On  appeal  to  the  orphan's  court  of 
the  county  from  the  action  of  the  register,  the  president 
judge  of  the  orphans'  court  of  Berks  county,  specially 
presiding,  held,  in  a  well-considered  opinion,  that  the  will 
had  been  so  signed.  The  document  admitted  to  probate 
consists  of  a  single  sheet  of  legal  cap  paper,  folded  in  the 
middle  in  the  usual  way  along  the  short  dimension,  mak- 
ing four  pages  of  equal  size.  There  is  no  writing  on  the 
fourth  page.  The  writing  in  issue  appears  upon  the  first, 
second  and  third  pages  of  the  paper.  The  document  is 
holographic  and  the  signature  of  Agnes  J.  Stinson  appears 
about  the  middle  of  the  second  page,  following  the  usual 
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in  testimonium  clause,  and  to  the  left  of  her  signature  are 
those  of  two  subscribing  witnesses.  The  learned  counsel 
who,  in  the  court  below,  represented  the  appellant  from 
the  decree  of  the  register  admitted,  with  characteristic 
candor,  that  the  testatrix,  after  writing  the  first  page, 
proceeded  to  the  third,  then  wrote  last  what  appears  .on 
the  top  of  the  second  page,  and,  after  the  completed  ex- 
pression of  her  testamentary  intention,  signed  her  name. 
Application  was  made  to  the  court  below  for  a  rehearing 
on  the  ground  that  counsel  hqd  no  authority,  either  from 
the  appellant  from  the  decree  of  the  register  or  from  any 
other  contestant  of  the  will,  to  make  such  admission,  and 
on  this  appeal  it  is  one  of  the  grounds  of  complaint.  No 
testimony  of  any  kind  was  offered  as  to  the  order  in  which 
the  pages  of  the  will  were  written  at  the  time  the  testatrix 
signed  it.  Both  the  attesting  witnesses  were  dead,  and 
counsel  for  the  present  appellants  admit  that  the  issue 
which  they  raise  "must  be  determined  wholly  by  an  in- 
spection of  the  alleged  will  itself."  Our  inspection  of  the 
document  has  satisfied  us  that  the  testatrix,  after  having 
written  the  first  page,  skipped  the  second,  proceeded  to 
the  third,  and,  having  reached  the  bottom  of  it,  returned 
to  the  second,  and,  when  she  had  completed  the  disposi- 
tion of  her  estate  at  about  the  naiddle  of  that  page,  signed 
her  name  there  in  the  presence  of  two  witnesses.  The 
admission  of  counsel,  complained  of  by  the  appellants,  is, 
therefore,  wholly  eliminated  from  the  case.  The  question 
before  us,  reduced  to  one  of  great  simplicity,  is  whether 
the  end  of  a  will  is,  as  counsel  for  appellants  contend,  "the 
physical  end  of  the  writing,  the  point  which  is  spatially 
farthest  removed  from  the  beginning,"  or  is  the  logical 
end  of  the  testator^s  disposition  of  his  property,  wherever 
that  end  manifestly  appears  on  the  paper. 

A  will  is  the  legal  declaration  of  a  man's  intention 
which  he  wills  to  be  performed  after  his  death.  Such 
declaration  must,  under  our  Wills  Act,  be  in  writing  and 
signed  at  the  end  thereof  by  the  testator,  unless  pre- 
vented by  an  absolute  inability.    His  written  declaration 
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is  his  aninius  testandi;  when  it  is  fully  expressed,  his  will 
is  finished  and  the  end  of  it  reached.  It  is  there  that  his 
signature  must  appear  as  evidence  that  it  is  his  will. 
What  he  regards  as  the  end  of  his  will  and  what  must 
manifestly  be  regarded  as  the  end  of  it,  from  an  inspec- 
tion and  reading  of  the  writing,  is  the  end  of  it  under  the 
statute,  which  contains  nothing  about  the  spatial  or 
physical  end  of  it.  The  will  before  us,  admittedly  written 
by  the  testatrix  herself,  bears  upon  its  face  the  unmis- 
takable sequence  which  sha  intended  to  give  to  her  writ- 
ing. She  started  on  the  first  page,  and  when  she  reached 
the  bottom  of  it,  tiu'ning  the  paper  over,  skipped  to  the 
third  and  there  continued  her  writing,  at  the  top  of  which, 
on  the  first  line,  the  unbroken  disposition  of  her  property 
is  continued.  When  the  bottom  of  that  page  was  reached 
she  turned  to  the  second,  and,  on  the  first  line  of  it,  con- 
tinued in  clear  words  the  clause  relating  to  the  provisions 
on  the  third  page  for  the  Women's  Christian  Association 
of  Norristown.  She  then  proceeded  to  appoint  her  ex- 
ecutors and,  having  done  so,  reached  the  end  of  her  will 
and  there  signed  her  name.  From  the  beginnmg  of  the 
first  page,  continuing  on  the  third  and  ending  on  the 
second,  there  is  connected  internal  sense,  containing  a 
clear  expression  of  testamentary  intention,  and  the  only 
conclusion  to  be  reached  from  an  inspection  of  the  writing 
is  that  the  testatrix  signed  her  name  at  the  place  which 
she  regarded  as  the  end  of  her  will.  She  signed  her  name 
at  the  end  of  her  written  act  which  she  intended  to  be  her 
will,  and,  as  it  clearly  so  appears  from  the  paper  itself, 
her  execution  of  it  is  not  to  be  declared  invalid  because 
she  failed  to  follow  the  sequence  of  the  pages.  The 
sequence  of  her  will  is  unbroken  from  the  first  line  on  the 
first  page  to  the  place  where  she  signed  her  name  on  the 
second,  which  was  the  end. 

While  no  one  of  our  cases  where  the  question  in  which 
the  sixth  section  of  the  act  of  1833  was  passed  upon  is 
precisely  like  the  one  now  before  us,  Baker's  App.,  107 
Pa.  381,  is  similar  to  it,  and  what  was  there  said  is  here 
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controlling.  In  that  case  a  will  was  written  on  the  first 
and  third  pages  of  a  sheet  of  paper  and  signed  at  the  end 
of  the  third  page.  In  a  devise  to  A,  written  on  the  third 
page,  numbered  "4th,"  certain  words  describing  the 
property  devised  were  erased  and  the  words  ''See  next 
page"  were  there  interlined.  On  the  fourth  page  of  the 
same  sheet  of  paper  was  written  an  unsigned  clause, 
numbered  ''4th/'  making  a  bequest  to  A,  and  also  ad- 
ditional bequests  to  other  beneficiaries.  The  scrivener 
who  drew  the  wiU  testified  that  the  erasure  and  inter- 
lineation were  made  by  him  by  testator's  direction,  and 
he  identified  the  writing  on  the  fourth  page  as  the  subject 
of  the  said  reference  in  the  will  and  as  having  been  written 
by  him  at  the  testator's  direction  prior  to  the  signing  by 
the  latter.  In  holding  that  the  writing  on  the  fourth 
page  was  to  be  read  into  the  will  as  constituting  the 
fourth  clause  thereof  and  that  the  entire  instrument, 
with  said  clause  incorporated  therein,  should  be  admitted 
to  probate  as  the  testator's  will,  we  said:  "Thus  the  gen- 
eral principle  has  been  clearly  established  that  a  will  is 
to  be  read  in  such  order  of  pages  or  paragraphs  as  the 
testator  manifestly  intended,  and  the  coherence  and 
adaptation  of  the  parts  clearly  require.  In  writing  a  will 
upon  the  pages  of  foolscap  paper,  a  testator  may  or  may 
not  conform  to  the  order  of  the  consecutive  pages  of  the 
folio:  there  is  no  law  which  binds  him  in  this  respect; 
he  may  begin  upon  the  fourth  page  of  the  folio  and  con- 
clude upon  the  first,  or  he  may  commence  upon  the 
first,  continue  upon  the, third,  and  conclude  upon  the 
second;  in  whatever  order  of  pages  it  may  be  written, 
however,  it  is  to  be  read,  as  in  Wikoflf's  Appeal,  according 
to  their  internal  sense,  their  coherence  or  adaptation  of 
parts.  The  order  of  tjonnection,  however,  must  mani- 
festly appear  upon  the  face  of  the  will;  it  cannot  be  estab- 
lished by  extrinsic  proof.  Whilst,  therefore,  the  end  of  the 
writing  in  point  of  space  may  in  most  cases  be  taken  as 
the  end  of  the  disposition,  it  does  not  follow  that  in  all 
cases  the  signature  must,  of  necessity,  be  there  written. 
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if  it  be  written  at  the  end  of  the  will,  according  to  such 
connection  and  arrangement  of  the  pages  or  sheets,  as  the 
obviously  inherent  sense  of  the  instrument  requires." 
To  the  same  effect  is  the  following  from  what  was  said 
by  Mitchell,  C.  J.,  in  Swire's  Est.,  226  Pa.  188:  *'The 
statute  requires  that  a  will  shall  be  in  writing,  and  signed 
by  the  testator  'at  the  end  thereof.'  The  end  meant  by 
this  provision  is  the  logical  end  of  the  language  used, 
which  shows  that  the  testamentary  purpose  has  been 
fuUy  expressed.  The  position  of  the  signature  with  re- 
gard to  the  bottom  or  end  of  the  page  is  only  evidence  on 
the  question  whether  the  testator  has  completed  the 
expression  of  his  intention.  Prima  facie  that  is  the  natural 
place  for  the  signature  to  be  placed  to  show  the  full  ex- 
pression of  the  testator's  wishes  and  therefore  is  pre- 
sumptively the  right  place  for  it,  but  it  is  only  evidence 
and  must  give  way  to  evidence  of  a  different  intent.  .  .  . 
In  the  present  case  the  connected  sense  of  the  text  is 
entirely  clear,  though  it  does  not  follow  the  usual  order 
of  arrangement.  But  it  does  not  deviate  from  it  more  than 
many  letters  written  in  the  style  of  the  present  day  where 
the  writing  jumps  from  the  first  to  the  third  page  and  then 
back  to  the  second.  The  full  substance  of  the  testatrix's 
intent  and  its  expression  are  there,  and  the  signature  is  at 
what  she  intended  and  regarded  as  the  end  of  her  will. 
Where  that  is  manifest  the  continuity  of  sense  and  not 
the  mere  position  on  the  page  must  determine  the  statu- 
tory 'end  thereof  as  the  place  for  the  signature." 

The  requirement  of  the  English  acts  is  similar  to  that 
of  our  act  of  1833  as  to  where  a  will  is  to  be  signed.  In 
Goods  of  Coombs,  L.  R.  1  Probate  and  Divorce,  302,  a 
will  filled  the  first  and  third  pages  of  a  sheet  of  foolsci^ 
paper,  leaving  no  room  ai  the  bottom  of  the  third  page 
for  the  signatures  of  the  testator  and  the  attesting  wit- 
nesses. These  were  written  on  the  second  page,  and  it 
was  held  that  the  will  was  duly  executed  imder  1  and 
15  Vict.,  which  require  wills  to  be  signed  "at  the  foot  or 
end"  thereof.    In  the  Goods  of  Wotton,  L.  R.  3  Probata 
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and  Divorce,  159,  a  testatrix  procured  the  form  of  a  will 
lithographed  on  the  first  side  of  a  sheet  of  foolscap  paper 
and  wrote  her  will  on  the  second  and  third  pages  of  it, 
ending  near  the  bottom  of  the  third.  The  fourth  was 
blank.  She  signed  her  name  in  the  presence  of  witnesses 
at  the  foot  of  the  lithographed  form,  on  the  first  page,  and 
it  was  held  that  the  will  was  signed  at  the  foot  or  end 
thereof,  as  required  by  the  acts.  Sir  J.  Hannen  saying: 
**The  true  way  to  look  at  the  transaction  seems  to  be 
that,  as  the  will  was  begun  on  the  second  and  continued 
on  the  third  side  of  the  paper,  these  must  be  taken  to  be 
the  first  and  third  pages  of  the  will,  and  so  we  are  brought 
round  to  what,  under  ordinary  circmnstances,  would  be 
called  the  first  page,  but  which,  upon  these  facts,  must 
be  treated  as  the  last  page  of  the  Will,  as  I  hold  it  was 
when  executed." 

It  is  lu-ged  by  the  learned  counsel  for  appellants  that 
their  contention  that  the  end  of  a  will  is  the  physical  end 
of  the  writing — the  point  spatially  farthest  removed  from 
the  beginning — ^has  been  sustained  by  the  New  York 
court  of  appeals  in  Will  of  Andrews,  162  N.  Y.  1.  But 
that  case  differed  in  very  important  particulars  from  this. 
There  the  will  was  written  upon  a  printed  blank,  folded 
in  the  middle  so  as  to  make  four  consecutive  pages,  with 
the  attestation  clause  at  the  top  of  the  second  page.  At 
that  point  it  was  signed  by  the  testator  and  the  subscrib- 
ing witnesses,  and  the  first  two  pages  made  a  complete 
will.  The  third  page  contained  other  and  complete  dis- 
positions of  property,  in  no  manner  connected  with  what 
appeared  on  the  first  and  second  pages,  except  that  the 
third  page  was  nmnbered  "2nd  page"  and  the  second 
page  ''3rd  page."  In  addition,  the  wiU  was  not  in  the 
handwriting  of  the  testatrix,  but  in  that  of  a  person  to 
whom  the  bulk  of  the  estate  was  given  as  the  residuary 
beneficiary.  The  case  cannot  be  regarded  as  authority  at 
all  for  the  question  now  before  us,  which  was  properly 
disposed  of  by  the  court  below,  and  its  decree  is  affirmed 
at  appellants'  costs. 

Vol.  ccxxviii — 31 
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Gress,  Appellant,  v.  Philadelphia  &  Reading  Railway 

Company. 

Negligence — Railroads — Infant — Presumption  of  incapacity-— Corir 
tributary  negligence — Evidence. 

1.  In  an  action  to  recover  damages  for  the  death  of  a  child  killed 
under  circumstances  which  would  have  absolutely  precluded  recovery 
in  the  case  of  an  adult,  where  it  appears  that  the  child  lacked  but  a 
few  da)r8  of  being  fourteen,  the  presumption  of  incapacity  to  appre- 
ciate and  avoid  danger  is  very  feeble,  and  is  clearly  rebutted  by  testi- 
mony showing  that  the  child  had  had  years  of  experience  in  connec- 
tion with  the  very  danger  which  was  risked  and  possessed  unusual 
capacity  in  other  affairs. 

Negligence — Impuied  negligence — Parent  and  child — Delegation  of 
authority — Contributory  negligence, 

2.  Where  a  parent  commits  a  child  six  years  old  to  its  sister  four- 
teen years  old,  competent  for  her  age  as  caretaker  and  the  child  is 
killed  in  an  accident  through  the  contributory  negligence  of  the 
sister,  the  latter's  negligence  must  be  imputed  to  the  parent  in  an 
action  by  the  parent  to  recover  damages  for  the  death. 

Mestrezat,  Elkin  and  Mobchzibkbr,  JJ.,  dissent. 

Argued  May  9,  1910.  Appeal,  No.  46,  Jan.  T.,  1909, 
by  plaintiflFs,  from  judgment  of  C.  P.  Lebanon  County, 
March  T.,  1907,  No.  93,  on  verdict  for  defendant  in  case 
of  George  Gress  and  Mary,  his  wife,  v.  Philadelphia  & 
Reading  Railway  Company.  Before  Fell,  C.  J.,  Brown, 
Mestrezat,  Potter,  Elkin,  Stewart  and  Moschzisker, 
JJ.   AflBrmed 

Trespass  to  recover  damages  for  death  of  two  children. 
Before  Ehrgood,  P.  J. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  giving  binding  instructions  for 
defendant. 

Walter  C,  Graeffy  for  appellants. — The  court  was  not 
warranted  in  holding  the  older  child  guilty  of  contribu- 
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tory  negligence  as  a  matter  of  law:  Pjrne  v.  R.  R.  Co., 
212  Pa.  143;  Penna.  CoaJ  Co.  v.  Nee,  13  Atl.  Repr.  841; 
Strawbridge  v.  Bradford,  128  Pa.  200;  Eilkeary  v.  Thack- 
ery,  165  Pa.  584. 

The  contributory  negligence  <A  Julia  Gress  should  not 
be  imputed  to  the  plamtiffs:  Metzler  v.  Phila.  &  Reading 
Ry.  Co.,  28  Pa.  Superior  Ct.  180;  Murray  v.  Seranton 
Ry.  Co.,  36  Pa.  Superior  Ct.  576;  Kroesen  v.  Ry.  Co., 
198  Pa.  30;  Daubert  v,  R.  R.  Co.,  199  Pa.  345;  Pittsburg, 
A-  &  M.  Ry.  Co.  V.  Pearson,  72  Pa.  169;  Harkira  v. 
Traction  Co.,  173  Pa.  146. 

Charles  H.  KiUinger  and  Jefferson  Srvyder^  for  appel- 
lee.— Julia  Gress,  although  a  minor,  was  guilty  of  con- 
tributory negligence:  Parker  v.  Street  Ry.  Co.,  207  Pa. 
438;  Smith  v.  Hestonville,  etc.,  Pass.  Ry.  Co.,  92  Pa. 
450;  Tucker  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  124  N.  Y. 
308  (26  N.  E.  Repr.  916);  Payne  v.  Chicago  &  A.  R.  Co., 
38  S.  W.  Repr.  308. 

The  contributory  n^igence  of  Julia  Gress  should  be 
imputed  to  h^  parents:  Pittsburg,  etc..  Pass.  Ry.  Co.  v. 
Caldwdl,  74  Pa.  421;  North  Penna.  R.  R.  Co.  v.  Ma- 
honey,  57  Pa.  187;  Faust  v.  P.  &  R.  Ry.  Co.,  191  Pa.  420; 
Bellrfontaine  Ry.  Co.  v.  Snyder,  24  Ohio  St.  670;  At- 
lanta, etc.,  Ry.  Co.  v.  Gravitt,  26  L.  R.  A.  553. 

Opinion  by  Mr.  Justice  Stewart,  July  1,  1910: 
The  action  was  brought  by  the  plaintiffs  ^  recover 
damages  for  the  loss  of  two  of  their  children,  a  girl  and 
a  boy,"  who  were  killed  while  attempting  to  pass  over 
the  tracks,  five  in  number,  of  the  defendant  company, 
at  a  public  crossing  in  Lebanon,  by  a  passing  train.  The 
girl  was  fourteen  years  old,  lacking  ten  days;  the  boy  was 
about  six.  The  accident  occurred  at  midday  while  the 
children  were  on  thdr  way  home  from  school  in  company 
with  many  others.  When  they  approached  the  crossing, 
they  foimd  the  gate  down,  arresting  their  further  progress. 
While  standing  there  a  box  car  wds  shunted  from  the 
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east,  which,  while  it  did  not  entirely  clear  the  crossing 
at  the  point  where  it  rested,  left  unobstructed  so  much  of 
the  crossing  as  was  directly  in  front  of  the  point  where 
the  children  stood,  but  concealed  from  their  view  the 
tracks  beyond  that  on  which  it  rested,  to  the  west.  This 
being  the  situation  the  children  with  a  view  of  crossmg 
over  passed  under  the  gate.  They  ran  across  the  first 
track,  the  girl  leading  the  boy,  directly  in  the  rear  of  the 
shunted  car  which  was  at  rest  on  the  second  track;  and 
without  stopping  continued  over  the  next  track  beyond, 
still  running,  and  then  entered  upon  the  third  track, 
when  the  boy  fell.  While  his  sister  was  helping  him  to 
his  feet,  both  children  were  struck  by  a  train  coming 
from  the  west.  The  negligence  alleged  was  failure  to  give 
proper  signal  of  the  approach  of  the  train,  and  undue 
rate  of  speed.  The  trial  judge  directed  a  verdict  for  the 
defendant  on  the  ground  of  contributory  negligence. 
This  is  the  only  featiu-e  of  the  case  that  calls  for  present 
consideration.  Of  course,  for  an  accident  occurring  un- 
der such  circumstances  to  an  adult,  there  would  be  no 
liability  on  the  part  of  the  railroad  company.  Contrib- 
utory negligence  would  defeat  recovery  in  such  case.  Is 
it  sufficient  here?  The  action  is  by  the  parents.  If  both 
these  children  were  lacking  in  capacity  to  understand  and 
appreciate  the  danger  to  which  they  would  necessarily 
be  exposed  in  attempting  to  cross  over  the  tracks  of  a 
railroad  under  such  conditions  as  were  here  present, 
then  clearly,  the  parents  were  negligent  of  their  duty  in 
allowing  them  to  thus  expose  themselves.  Either  they 
should  have  restrained  them,  or  put  them  in  the  care  of 
one  who  would.  No  one  knew  quite  so  well  as  they  the 
capacity  of  the  children  to  avoid  danger.  The  only  in- 
ference to  be  derived  from  the  testimony  of  the  father  is, 
that  he  had  confidence  in  the  ability  of  the  older  one, 
the  girl,  and  that  he  intrusted  to  her  care  the  safety  of 
the  younger.  Upon  no  other  theory  could  his  conduct 
with  respect  to  the  younger  child  be  excused  or  exten- 
uated.   To  suffer  a  child  of  such  tender  years  unattended 
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to  attempt  a  crossing  such  as  this  four  times  daily,  could 
only  be  characterized  as  extreme  negligence.  The  girl 
had  been  attending  this  same  school  for  some  five  or  six 
years,  during  all  this  time  crossing  these  tracks  four 
times  daily;  the  father  had  repeatedly  instructed  her  as 
to  the  care  which  she  should  observe  in  crossing  over; 
she  was  a  bright  intelligent  girl,  over  five  feet  in  height, 
well  and  strong,  accustomed  to  house  work,  and  capable 
beyond  her  years,  as  the  evidence  clearly  establishes. 
When  asked  whether  she  performed  services  about  the 
house,  the  father  answered,  ''Yes,  sir,  everything  in  the 
house  that  could  be  done."  He  then  indicated,  scrubbing, 
washing,  helping  at  cooking.  He  further  said  she  was 
well  built  and  strong,  milked  cows,  helped  to  cook, 
washed  and  scrubbed.  This  testimony  of  the  father  de- 
rives added  significance  from  the  fact  that  his  business 
was  that  of  a  landlord.  John  Ross,  a  witness  called  by 
plaintiffs,  testified  that  he  had  seen  her  do  all  kinds  of 
household  work;  that  she  was  intelligent  enough  to  look 
out  for  accidents  from  railroad  trains,  and  to  know  what 
safety  gates  were  used  for.  When  asked  the  direct  ques- 
tion whether  he  had  put  the  boy  in  charge  of  the  girl, 
the  father's  reply  was,  ''Well,  they  were  together,  they 
always  were  together.''  Again  when  asked,  "But  you 
never  trusted  the  boy  alone  over  that  railroad;  you 
trusted  him  to  go  with  his  sister?"  He  replied,  "They 
always  went  together."  The  testimony  above  referred 
to  as  to  the  capacity  of  the  girl,  showed  that  the  father 
had  at  least  some  reason  to  beUeve  in  her  ability  to  take 
care  of  her  younger  brother;  and  while  he  does  not  say 
that  he  intrusted  the  boy  to  her  care,  it  admits  of  no 
other  conclusion  than  that  he  did.  From  the  evidence 
in  the  case,  several  conclusions  are  unavoidable.  First: 
if  it  would  have  been  negligence  in  an  adult  to  attempt 
to  cross  over  the  trkcks  under  the  conditions  we  have 
here,  it  was  negligence  in  the  girl  to  make  the  attempt. 
The  legal  presumption  of  her  incapacity  to  appreciate 
and  avoid  injury  had  reached  that  point  in  the  diminish- 
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ing  scale  when  it  was  almost  a  negligible  quantity.  She 
was  within  ten  days  of  being  fourte^i  years  old,  when 
the  presumption  would  have^*l5een  just  the  oi^)osite. 
Against  this  feeblest  presumption  in  her  case  is  the  tes- 
timony as  to  her  years  of  ^cpmence  in  connection  with 
the  very  danger  which  she  here  risked,  and  her  unusual 
capacity  in  general  affairs.  ''In  clear  cases  where  the 
facts  are  settled  and  there  can  be  no  reasonable  doubt 
as  to  the  inference  to  be  drawn,  the  question  may  be  de- 
termined by  the  court  as  matter  of  law:"  Parfc«'  v.  Wash- 
ington Electric  St.  Ry.  Co.,  207  Pa.  438.  Second:  the 
only  inference  derivable  being  that  the  father  had  com- 
mitted the  younger  child  to  the  i^ster  as  a  caretak^,  and 
the  accident  having  occurred  through  the  contributing 
negligence  of  the  sister,  the  latter's  neglig^ice  must  be 
imputed  to  the  father,  the  action  being  fw  his  benefit. 
The  caretaker  was  of  his  own  sdection:  rfie  stood  towards 
her  brother  in  loco  parentis  by  the  parent's  own  appdnt- 
ment,  and  for  any  loss  which  resulted  to  him  from  h& 
negligence,  no  right  of  action  could  arise.  It  scctqs  to 
be  true  that  in  our  own  state  no  express  adjudication  is 
to  be  found  where  this  doctrine  has  been  asserted  and  ap- 
plied, and  yet  cases  are  not  wanting  where  the  doctrine  is 
^pnpliedly  recognized.  In  North  P^ma.  R.  R.  Co.  v.  Ma- 
honey,  57  Pa.  187,  it  is  said  by  Sharswood,  J.,  "If,  how- 
ever, this  was  an  action  by  the  father  to  recov^*  dami^es 
for  the  death  of  the  child,  a  very  different  question 
would  be  presented.  It  would  most  probably  be  hdd  that 
it  was  negligence  to  suffer  such  an  infant  to  be  out  on  the 
streets  without  a  caretaker,  and  he  could  not  hold  the 
defendant  responsible,  whether  he  had  appointed  a  care- 
taker who  was  negligent,  or  left  the  child  to  roam  at 
large  without  one."  Kroesen  v.  Newcastle  Electric  St. 
Ry.  Co.,  198  Pa.  30,  impliedly  recognizes  the  rule.  There 
can  be  no  question  as  to  the  gen^^  rule  "Imputable 
contributory  negligence  which  will  bar  the  plaintiff  from 
recovery,  exists  when  the  plaintiff,  although  not  charge- 
able with  personal  negligence,  has  been  by  the  ne^igence 
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of  a  person  in  privity  with  him,  and  with  whose  fault  he 
is  chargeable,  exposed  to  the  injury  which  he  received 
through  the  negligence  of  the  defendant.  In  cases  of  this 
character,  if  the  negligence  of  the  person  exposing  the 
plaintiff  to  injury  is  a  proximate  cause  of  the  injury,  the 
plaintiff  cwmot  recover,  because  the  contributory  neg- 
ligence of  such  person  will  be  imputed  to  him:"  7  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.),  445.  The  numerous  cases 
cited  in  support  of  the  text  show  how  genw^y  the  rule 
obtains.  It  is  supported  by  abimdant  reason  and  we 
accept  it  as  the  law.  It  follows  that  the  learned  trial 
judge  committed  no  error  in  declining  to  take  off  the 
nonsuit  which  he  had  directed. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment affirmed. 

Mestrezat,  Elkin  and  Moschziskbb,  J  J.,  dissenting: 
In  our  opinion  the  question  of  the  contributory  neg- 
ligence of  the  child  was  for  the  jury  and  not  for  the  court, 
therefore  we  dissent  from  the  views  expressed  in  the 
majority  opinion. 


Delaware,  Lackawamia  &  Western  Railroad  Com- 
pany V.  The  Tobyhanna  Company,  Limited,  Ap- 
pellants. 

Adverse  possession — Statute  of  limitation — Lands  owned  by  railroad 
nfii  part  of  right  of  way, 

1.  Land  purchased  by  a  railroad  company  outside  of  its  rights  of 
way,  for  railroad  purposes  generally,  not  present  but  prospective, 
is  subject  to  the  statute  of  limitations,  and  title  to  it  may  be  acquired 
as  against  the  company  by  adverse  possession. 

2.  In  an  action  of  ejectment  by  a  railroad  company  to  recover 
possession  of  a  strip  of  land  lying  along  its  right  of  way  acquired  by 
purchase  and  never  appropriated  for  railroad  purposes,  evidence  by 
defendant  of  twenty-four  years'  adverse  possession  is  competent  and 
material. 
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Evidence — Title  to  unseated  lands — Tax  deeds — Claimant  by  adverse 
possession, 

3.  Where  in  an  action  of  ejectment  a  link  in  plaintiff's  title  is  a 
treasurer's  deed  which  recites  the  sale  for  taxes  of  a  large  tract  of 
unseated  land  embracing  the  lot  in  dispute,  and  there  is  no  evidence 
offered  of  a  valid  assessment  of  the  lands,  the  defendant  churning 
title  only  through  adverse  possession,  is  not  in  position  to  demand 
higher  proof  of  an  assessment  than  the  deed  itself. 

Argued  March  8,  1910.  Appeal,  No.  243,  Jan.  T., 
1909,  by  defendant,  from  judgment  of  C.  P.  Monroe  Co., 
Dec.  T.,  1907,  No.  22,  on  verdict  for  plaintiff  in  case  of 
Delaware,  Lackawanna  &  Western  Railroad  Company  v. 
Tobyhanna  Company,  Limited.  Before  Fell,  C.  J., 
Brown,  Elkin,  Stewart  and  Moschzisker,  JJ.  Re- 
versed. 

Ejectment  for  land  in  Coolbaugh  township.  Before 
Staples,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Errors  assigned  were  in  overruling  defendant's  objec- 
tion to  the  admission  in  evidence  of  the  county  treasurer's 
record  of  taxes  assessed  against  unseated  lands  in  Mon- 
roe county;  in  overruling  defendant's  objection  to  the 
admission. in  evidence  of  the  county  treasurer's  record 
of  sales  of  unseated  lands  for  the  year  1846;  and  of  a 
treasurer's  deed  executed  in  said  year;  and  in  refusing 
to  admit  evidence  of  more  than  twenty-one  years'  ad- 
verse possession  of  the  land  by  defendant. 

F.  B.  HolmeSy  for  appellant. — Assimiing  for  the  pur- 
poses of  this  argument  that  it  is  the  established  law  of 
this  state  that  title  to  land  lying  within  the  limits  of  the 
right  of  way  of  a  railroad  company  cannot  be  acquired 
by  adverse  possession,  still  there  is  nothing  in  any  of  the 
decided  cases  which  warrants  the  extension  of  that  prin- 
ciple to  land  outside  of  the  right  of  way,  and  the  over- 
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whelming  weight  of  authority  from  other  states  is  against 
the  reason  of  such  a  doctrine:  Lehigh  Valley  R.  R.  Co.  v. 
Frank,  39  Pa.  Superior  Ct.  624;  P.  C.  C.  &  St.  L.  Ry. 
Co.  V.  Stickley,  155  Ind.  312  (58  N.  E.  Repr.  192); 
Spottiswoode  v.  R.  R.  Co.,  61  N.  J.  L.  322  (40  Atl.  Repr. 
505);  Bobbett  v.  Southeastern  Railway  Co.,  L.  R.  9  Q. 
B.  Div.  424;  Matthews  v.  Ry.  Co.,  110  Mich.  170  (67 
N.  W.  Repr.  1111);  Littlefield  v.  B.  &  A.  R.  R.  Co.,  146 
Mass.  268  (15  N.  E.  Repr.  648);  Illinois  Central  R.  R. 
Co.  V.  Houghton,  126  Dl.  233  (18  N.  E.  Repr.  301). 

An  assessment  regular  or  irregular  was  essential  to  the 
validity  of  this  sale;  that  such  assessment  must  be  shown 
aflfirmatively  and  that  want  of  such  assessment  is  not 
cm^  by  the  Act  of  March  11,  1815,  6  Sm.  L.  277,  are 
clearly  established  principles:  Bratton  v.  Mitchell,  1  W. 
&  S.  310;  McReynolds  v,  Longenberger,  57  Pa.  13; 
Bachop  V.  Critchlow,  142  Pa.  518;  Lyman  v.  Philadelphia, 
66  Pa.  488. 

A.  MitcheU  Palmer ,  with  him  C.  R.  Bensinger,  for  ap- 
pellee.— Land  lying  within  the  limits  of  a  railroad  right 
of  way  cannot  be  acquired  by  adverse  possession:  Glis- 
son  V.  R.  R.  Co.,  15  Pa.  Dist.  Rep.  369;  Reading  Co.  v. 
Seip,  30  Pa.  Superior  Ct.  330;  Kopf  v.  Utter,  101  Pa.  27; 
Stevenson's  App.,  17  W.  N.  C.  429;  Pennsylvania  R.  R. 
Co.  V.  Freeport  Boro.,  138  Pa.  91;  Lehigh  Valley  R.  R. 
Co.  V.  Frank,  39  Pa.  Superior  Ct.  624;  Pittsbm-g,  etc., 
Ry.  Co.  V.  Peet,  152  Pa.  488;  Pittsburg  Junction  Rail- 
road Co.'s  App.,  122  Pa.  511;  Hunmiel  v.  Cmnberland 
Valley  R.  R.  Co.,  175  Pa.  537;  Lake  Shore,  etc.,  Ry.  Co.  v. 
N.  Y.  C.  &  St.  L.  Ry.  Co.,  8  Fed.  Repr.  858;  Wihning- 
ton,  etc.,  R.  R.  Co.  v.  Walker,  15  Pa.  Dist.  Rep.  373; 
P.,  W.  &  B.  R.  R.  Co.  V.  Williams,  54  Pa.  103;  New  Mex- 
ico V.  U.  S.  Trust  Co.,  172  U.  S.  171  (19  Sup.  Ct.  Repr. 
128);  U.  S.  Trust  Co.  v.  Atlantic  &  P.  Ry.  Co.,  47  Pac. 
Repr.  725. 

Plaintiff's  prima  facie  title  was  properly  shown  on  the 
trial:  Crum  v.  Burke,  25  Pa.  377;  Wells  v.  Smyth,  55 
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Pa.  169;  Heft  v.  Gephart,  66  Pa.  610;  McReynolds  v. 
Longenberger,  76  Pa.  13;  Gamble  v.  Lumber  Co.,  226 
Pa.  288. 

Opinion  by  Mr.  Justice  Stbwart,  July  1,  1910: 
As  early  as  1860,  the  plaintiff,  the  Delaware,  L&cka- 
wamia  &  Western  Railroad  Company,  then  (q>eratiiig  an 
established  line  of  road,  anticipating  possible  future  wants 
purchased  a  narrow  strip  of  land  700  feet  in  length  l^ 
seventy-five  in  width,  adjoining  its  right  of  way  in  the 
village  of  Tobyhanna.  The  lot  in  dispute  here  is  part  of 
that  purchase.  When  the  railroad  company  recently  at- 
t^npted  to  make  use  of  the  lot,  it  was  found  to  be  in 
possession  of  the  defendant  company.  To  recover  posses- 
sion this  ejectment  was  brou^t.  On  the  trial  of  the  case, 
the  plaintiff  showed  a  paper  title  which  the  court  adjudged 
sufficient  in  law  to  establish  a  prima  facie  right.  The 
defendant  in  reply  set  up  a  claim  of  title  by  adverse  posses- 
sion in  itself  and  predecessors  for  more  than  twenty-one 
years.  The  evidence  offered  to  establidi  such  daim  was 
objected  to,  on  the  ground  that  title  to  land  purchased  by 
a  railroad  company  and  necessary  for  its  purposes  cannot 
be  acquired  by  adverse  possession,  however  long  con- 
tinued. The  objection  was  sustained  and  the  evidence 
excluded,  with  the  result  that  a  verdict  was  rendered  for 
the  plaintiff.  The  appeal  from  the  judgment  thus  ob- 
tained, raises  two  questions:  first,  was  the  evidence  offered 
by  plaintiff  sufficient  to  establish  a  prima  facie  right? 
second,  was  the  evidence  offered  by  defendant  to  show 
title  by  adverse  possession  properly  excluded?  The  first 
calls  for  little  discussion.  A  link  in  plaintiff's  chain  of 
title  was  a  treasurer's  deed  which  recited  the  sale  for  taxes 
of  a  larger  tract  of  imseated  land  embracing  the  lot  in 
dispute.  When  the  deed  was  offered  it  was  objected  that 
no  assessment  of  the  land  as  unseated  had  been  siiown; 
that  the  deed  was  not  competent  evidence  to  establish 
such  fact,  and  that  without  an  assessment  the  deed  was 
invalid.    The  trial  judge  was  of  opinion  that,  inasmuch  as 
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the  defendant  company  claimed  title  only  through  ad- 
verse possession,  it  was  not  in  position  to  demand  hig^ 
proof  of  an  assessment  than  the  deed  itself,  and  accord- 
ingly overruled  the  objection.  We  see  no  error  in  this. 
In  Foster  v.  McDivit,  9  Watts,  341,  it  is  said,  ''Previous 
to  the  Act  of  March  11,  1815,  6  Sm.  L.  277,  as  has  been 
correctly  said,  that  to  rest  a  title  in  the  purchase  of  land 
sold  for  taxes,  an  exact  and  minute  adherence  to  the  direc- 
tions of  the  laws  is  necessary.  It  must  appear  that  every 
direction  and  requisite  of  the  acts  have  been  judicially 
complied  with:  Wistar  v.  Kammerw,  2  Yeates,  100;  Bkdr 
v.  Caldwell,  3  Yeates,  284.  But  this  principle  is  only  true 
as  between  the  purchaser  at  the  tax  sale  and  the  person 
who  is  the  owner  of  the  land,  and  those  claiming  under 
him.  ...  All  that  is  required  in  a  plaintiff  in  ejectment, 
in  the  first  instance,  after  showing  title  out  of  the  com- 
monwealth, as  against  an  intruder,  is  to  iH*ove  an  actual 
possession,  or  where  the  land  is  so  protected,  to  exhibit 
the  deed  from  the  commissioners  or  the  treasurer.  This 
is  such  a  prima  facie  title  as  is  sufficient  to  put  the  de- 
fendant on  proof  of  a  better  right.''  The  rule  here  as- 
serted has  never  been  questioned,  and  the  action  of  the 
court  in  admitting  the  deed  was  in  strict  accordance 
with  it. 

The  other  question  calls  for  somewhat  fuller  discussion, 
since  we  cannot  concur  in  the  view  expressed  by  the 
learned  trial  judge  in  his  opinion  filed  in  overruling  the 
motion  for  a  new  trial.  The  real  question  in  the  case 
covers  much  less  groimd  than  does  the  objection  urged 
in  the  court  below  to  the  offer  of  the  evidence.  It  needs 
to  be  defined.  It  is  not  whether  title  to  any  land  purchased 
by  a  railroad  company  can  be  acquired  by  adverse  posses- 
sion; but  whether  title  to  land  purchased  by  a  railroad 
company,  outside  its  right  of  way,  for  railroad  purposes, 
generally,  not  present  but  prospective,  can  be  so  acquired. 
It  was  assumed  by  the  court  below  that  land  acquired  by 
a  railroad  for  what  is  understood  as  right  of  way,  is  not 
subject  to  the  statute  of  limitations;  and  because  certain 


Digitized  by 


Google 


492  D.,  L.  &  W.  R.  R.  v.  TOBYHANNA  CO.,  AppeUants. 
Opinion  of  the  Court.  [228  Pa. 

facilities,  such  as  switches,  sidings,  turnouts,  buildings  for 
fuel,  water,  engines,  stations,  etc.,  which  could  not  in  all 
cases  be  supplied  if  the  company  were  limited  to  its  rig^t 
of  way,  are  as  essential  to  the  operation  of  the  railroad, 
it  was  argued  that  like  exemption  must  extend  to  land 
acquired  by  the  company  for  the  purpose  of  affording 
such  facilities  or  conveniences.  In  the  first  place,  the 
assumption  is  not  justified.  If  it  has  ever  been  decided 
by  this  court  that  title  to  no  part  of  a  railroad  right  of 
way,  as  originally  established,  can  be  acquired  by  adverse 
possession,  our  attention  has  not  been  directed  to  the  case 
which  so  decides.  In  the  opinion  filed  by  the  learned  trial 
judge,  many  cases  are  cited  as  supporting  the  view  that  a 
right  of  way  of  a  railroad  is  something  inviolable.  All 
these  we  have  examined,  as  well  as  those  cited  upon  the 
argument  of  the  case.  A  review  of  these  decisions  would 
unduly  lengthen  this  opinion.  It  is  enough  to  say  that 
not  in  a  single  one  of  them  was  the  question  that  here 
concerns  us  decided.  In  several  of  them  the  exemption 
of  right  of  way  was  assumed  arguendo,  only  to  show  that 
it  could  not  be  a  controlling  circumstance  in  determining 
the  question  then  before  the  court.  We  are  not  now  c&lled 
upon  to  decide  the  question  and  we  express  no  opinion  in 
regard  to  it.  We  simply  say  that  it  is  an  open  one  so  far 
as  our  own  adjudications  are  concerned.  But,  assuming 
for  argument,  as  was  done  in  the  cases  referred  to,  that 
the  right  of  way  of  a  railroad  company  is  unaffected  by 
the  statute  of  limitations,  it  certainly  does  not  follow  that 
like  immunity  must  be  extended  to  all  land  held  by  a 
railroad  company.  There  are  several  points  of  distinction 
to  be  noted.  The  right  of  way  of  a  railroad  company, 
whatever  its  established  width,  as  soon  as  acqiidred  is 
impressed  with  a  public  use;  it  constitutes  a  public  high- 
way. The  railroad  company  holds  it  in  trust  for  the  peo- 
ple of  the  commonwealth.  Once  it  has  constructed  its 
road  upon  it,  the  company  can  change  the  established 
line  of  the  highway  only  as  it  receives  legislative  permis- 
sion; it  may  not  even  improve  the  line  by  straightening  it 
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except  as  it  has  legislative  authority  for  so  doing.  Having 
once  established  a  highway,  its  charter  power  is  exhausted 
with  respect  to  its  location,  and  thereafter  it  holds  the 
highway,  as  established,  for  the  general  public.  Not  so 
with  respect  to  estates  in  land  acquired  for  facilities  in 
operation,  outside  the  right  of  way.  However  important 
or  necessary  these  may  be,  the  land  acquired  for  such 
purposes  is  not  impressed  .with  a  public  use  in  the  same 
sense.  It  is  for  the  railroad  company  to  say  where  these 
conveniences  or  necessary  facilities  shall  be  located,  and 
how  many  shall  be  provided,  even  anticipating  possible 
future  wants;  and  it  is  equally  within  its  power  to  abandon 
any  of  them,  or  change  their  location  at  any  time.  If  it 
has  constructed  any  upon  land  outside  its  right  of  way 
which  it  has  acquired  by  ordinary  purchase,  it  may  change 
the  use  of  the  land  at  its  pleasure,  or  it  may  sell  it  freely 
with  or  without  the  structure  upon  it;  not  by  virtue  of 
legislative  permission,  but  because  it  owns  it.  If  the 
structure  be  upon  lands  acquired  by  condenmation,  it 
may  discontinue  the  use,  abandon  the  property  and  re- 
store it  to  the  original  owner.  In  neither  case  has  the 
public  any  concern  so  long  as  proper  facilities  are  pro- 
vided. No  such  public  use  is  impressed  upon  land  ac- 
quired for  these  purposes  as  interferes  with  the  company's 
absolute  authority  over  it  in  the  matter  of  use  or  dis- 
position, extending  even  to  alienation,  where  the  right 
is  not  restrained  by  the  grant  itself.  But,  if  we  ignore  all 
this,  and  further  assume,  as  did  the  court  below,  that  be- 
cause such  facilities  as  stations,  switches,  etc.,  are  essential 
'to  the  operation  of  the  railroad,  that  therefore  the  land 
occupied  by  them  is  to  be  regarded  as  a  part  of  the  high- 
way itself,  a  clear  distinction  remains  which  is  of  itself 
controlling  in  this  case.  The  law  makes  ample  provision 
for  the  acquisition  by  railroad  companies  of  land  for  these 
designated  purposes  outside  the  right  of  way.  Each  is 
allowed  to  determine  for  itself  what  facilities  are  needed, 
where  they  shall  be  located,  and  how  much  land  will  be 
required;  and  each  is  given  the  power  to  appropriate  and 
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condemn  in  order  to  accommodate  itself  with  req)ect 
thereto.  Now,  as  we  have  said,  the  land  so  acquired  i^ 
impressed  with  a  public  use.  But  that  cannot  be  said  of 
land  lying  outside  the  right  of  way,  acquired  by  purdiaae 
outright  from  the  owner,  and  never  appropriated  by  tiie 
company  to  any  railroad  use.  Assuming  that  the  lot  in 
dispute  was  conveyed  in  fee  to  the  railroad  company,  can 
the  company  be  heard  to  say  more  than  forty  years  after 
the  purchase,  against  one  who  has  possessed  it  adva^y 
for  the  statutory  period,  we  bought  this  land  intending 
some  day  to  use  it  for  railroad  purposes,  and  therefore 
you  can  acquire  nothing  by  your  advise  possession, 
when  during  all  this  long  period,  until  l^e  bar  of  the 
statute  was  raised,  it  had  the  unquestioned  ri^t  to  do 
with  the  land  what  it  pleased,  use  it  for  any  purpose  not 
inconsistent  with  its  charter,  or  sell  it  if  it  so  choee?  If 
the  estate  conveyed  the  company  was  only  a  qualified 
fee,  as  might  be  argued  from  the  language  of  the  deed, 
this  circumstance  would  concern  none  but  the  grantors; 
the  public  would  have  no  interest  in  it.  Viewed  from  any 
standpoint,  this  lot  was  exclusively  the  property  of  the 
railroad  company  to  do  with  as  it  pleased,  as  against 
everybody  imless  we  have  to  except  the  grantors.  How 
can  prop^y  held  in  this  way,  for  sudi  a  length  of  time 
with  neither  appropriation  nor  actual  dedication,  be  said 
to  be  part  of  the  railroad  highway  in  any  sense  whatever? 
For  more  than  forty  years  the  railroad  has  been  operated 
without  it,  if  the  facts  be  as  stated  in  the  offer  of  evid^ice 
whidi  was  rejected.  How  then  can  it  be  said  to  be  part  of 
the  highway?  or,  how  can  it  be  said  that  it  was  in  any 
sense  impressed  with  a  pubUc  use?  Had  the  railroad 
company  attempted  originally  to  acquire  this  particular 
lot  by  condemnation,  it  would  have  been  required  to 
define  the  purpose  for  which  it  was  to  be  used,  so  that  it 
might  appear  that  the  use  was  to  be  a  public  one.  An 
assertion  in  general  terms  that  the  company  proposed  to 
take  for  railroad  purposes  would  not  have  been  sufficient, 
for  railroads  may  lawfully  acquire  and  hold  land  for  pur- 
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poses  other  than  those  for  which  they  have  the  right  to 
condemn.  It  could  have  condemned  it  for  a  depot,  and 
that  was  the  only  definite  public  purpose  expressed  in  the 
grant;  but  it  does  not  appear  that  the  company  even  now 
wants  to  devote  it  to  that  purpose.  So  far  as  appears  it 
may  want  to  devote  it  to  perfectly  legitimate  railroad 
purposes,  which  would  not  be  sufficient  to  warrant  con- 
denmation,  and  therefore  not  in  the  true  sense  for  public 
use.  Were  it  shown  that  the  loss  of  this  property  would 
sOTOusly  endanger  the  usefulness  of  the  railroad  as  a 
public  highway,  that  would  be  a  consideration  not  to  be 
overlooked;  but  even  this  cannot  be  urged.  If  necessary, 
and  lost  to  the  railroad  through  want  of  vigilance  on  its 
part,  it  can  be  reacquired.  In  the  exercise  of  the  power 
of  eminent  domain  the  company  can  condenm  it  and 
repossess  itself  of  it;  but  we  know  of  no  other  way,  except 
by  purchase  from  those  who  by  asserting  their  adverse 
possession  of  it  for  more  than  twenty-one  years  have  ac- 
quired a  title  to  it  under  the  inexorable  law  of  the  statute 
of  limitations.  All  this  assumes  that  the  facts  are  as 
stated  in  the  offer  of  evidence  which  was  excluded.  The 
evidence  offered  should  have  been  admitted. .  The  assign- 
ment of  error  which  relates  to  its  rejection  is  sustained, 
and  the  judgment  is  reversed  with  a  venire  facias. 


Sloan,  Appellant,  v.  Brown  et  al. 

Saks — Principal  and  agent — Limitations  on  authority — Shares  of 
stock. 

1.  Where  a  pledgee  or  purchaser  takes  stock  with  notice  of  the 
ciq}acity  in  which  an  agent  holds,  he  cannot  deny  the  right  of  the 
principal  therein. 

2.  A  purchaser  of  shares  of  stock  from  a  known  special  agent  is 
bound  to  ascertain  the  nature  and  extent  of  the  agent's  authority, 
and  is  not  entitled  to  rely  upon  the  agent's  possession  of  a  certificate, 
with  an  assignment  and  power  of  attorney  to  transfer,  and  a  telegram 
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from  the  principal  containing  the  expression  "if  you  can't  sell,  bor- 
row."   Wood's  App.,  92  Pa.  379,  distinguished. 

3.  If  in  such  a  case  the  purchaser,  with  full  knowledge  of  the  owner- 
ship of  the  stojk,  pays  ten  cents  a  share  for  it,  when  inquiry  would 
have  shown  him  that  the  agent  had  been  instructed  to  sell  it  to  another 
party  for  fifty  cents  a  share,  equity  will  compel  him  to  reassign  the 
stock  to  the  owner  upon  repayment  of  the  amount  paid  to  the  agent 
with  interest. 

Argued  March  21,  1910.  Appeal,  No.  30,  Oct.  T., 
1910,  by  plaintiff,  from  decree  of  C.  P.  No.  4,  Allegheny 
Co.,  Second  T.,  1909,  No.  297,  dismissing  bill  in  equity 
in  case  of  John  Sloan  in  the  hands  of  the  Fidelity  Title  A 
Trust  Company,  of  Pittsburg,  Committee,  v.  James  E. 
Brown  and  Richard  R.  Brown,  individually  and  partners, 
doing  business  as  Morris  Brown  &  Company,  and  San 
Toy  Mining  Company  and  Guarantee  Title  &  Trust 
Company  of  Pittsburg.  Before  Fell,  C.  J.,  Brown, 
Mestrezat,  Potter,  Elkin,  -Stewart  and  Mosch- 
zisKER,  JJ.    Reversed. 

Bill  in  equity  to  compel  return  of  certain  shares  of 
stock.    Before  Swearingen,  P.  J. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  decree  dismissing  bill. 

John  M.  Freeman,  of  Watson  &  Freeman,  with  him 
Robert  Woods  Sutton,  for  appellant. — The  fact  that  plain- 
tiflf  left  the  stock  certificate  and  a  stock  power  signed  in 
blank  in  the  possession  of  an  agent,  is  no  defense  to  this 
action,  the  defendants  having  actual  knowledge  that  the 
plaintiff  and  not  the  agent  was  the  owner  of  the«tock: 
Westinghouse  v.  German  Nat.  Bank,  188  Pa.  630;  s.  c, 
196  Pa.  249;  Ryman  v.  Gerlach,  153  Pa.  197;  Shattuck  v. 
Cement  Co.,  205  Pa.  197;  Mellon  Nat.  Bank  v.  Bank,  226 
Pa.  261;  Patterson  v.  Neal,  135  Ala.  477  (33  So.  Repr.  39). 

Thomas  Patterson,  of  Patterson,  Sterrett  &  Acheson, 
with  him  J.  H.  Painter  and  J.  C.  Slack,  for  appellees.— 
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Where  one  is  in  possession  of  a  certificate  with  an  as- 
signment and  power  of  attorney  to  transfer  such  certifi- 
cate duly  signed  by  the  iperson  in  whose  name  the  cer- 
tificate has  been  issued,  such  one  has  full  power  to  pass 
good  title  to  such  stock,  although  every  one  connected 
with  the  transaction  knows  perfectly  well  that  the  one 
holding  the  certificate  and  power  to  transfer  is  not  the 
owner,  and  does  not  claim  to  be  the  owner  of  the  stock: 
Wood's  App.,  92  Pa.  379;  McNeil  v.  Bank,  46  N.  Y.  325; 
Merchants'  Bank  v.  Livingston,  74  N.  Y.  223. 

Opinion  by  Mr.  Justice  Potter,  July  1,  1910: 
In  the  bill  of  complaint  filed  in  this  case  the  plaintiff 
alleged  that  the  defendants  had  purchased  from  one 
Frederick  W.  Ward  at  much  less  than  the  real  value 
thereof,  261,112  shares  of  stock  of  the  San  Toy  Mining 
Company,  which  they  knew  belonged  to  plaintiff;  that 
said  Frederick  W.  Ward  had  no  authority  to  make  such 
sale,  and  defendants  knew  that  he  had  not;  that  plain- 
tiff had  demanded  the  return  of  the  stock,  having  ten- 
dered to  the  defendants  the  amount  which  they  paid  for 
it,  together  with  interest  thereon.  Plaintiff  therefore 
prayed  for  an  injunction  to  restrain  the  transfer  of  the 
stock  on  the  books  of  the  corporation;  for  a  decree  find- 
ing that  the  defendants  held  the  said  shares  of  stock  as 
trustee  for  the  plaintiff,  and  directing  them  to  return 
and  transfer  to  the  plaintiff  the  said  stock  on  payment 
to  them  of  the  amount  paid  by  them  therefor,  with  in- 
terest. 

The  court  below  was  of  the  opinion  that  the  fact  that 
the  plaintiff  left  the  certificate  of  stock  in  the  possession 
of  Ward,  together  with  the  stock  power  signed  in  blank, 
protected  the  defendants  in  purchasing  the  stock  from 
Ward,  and  relieved  them  from  the  burden  ordinarily 
placed  upon  those  deaUng  with  a  special  agent,  of  in- 
quiring into  the  nature  and  extent  of  his  authority.  The 
bill  was  therefore  dismissed.  The  facts  of  the  transac- 
tion are  not  in  dispute.  Sloan  and  Ward  became  in- 
VoL.  (xxxviii— 32 
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terested  in  the  purchase  of  shares  in  a  lumber  company, 
and  Ward  was  to  advance  the  money  for  certain  pay- 
ments. Sloan  went  to  British  Columbia  to  examine 
timber  tracts.  Before  leaving,  in  order  to  seeiire  Ward 
for  the  advances  he  was  to  make  for  Sloan's  Aate  in  the 
deal,  Sloan  left  with  Ward  a  certificate  for  261,112  Aism 
of  San  Toy  Mining  Company,  with  a  power  of  attorney 
to  transfer  the  stock,  signed  in  blank.  Ward  was  umUe 
to  make  the  pasmients,  as  he  had  agreed  to  do,  and  he 
used  the  certificate  of  stock  as  collateral  security  for  the 
sum  of  S9,000,  borrowed  from  the  firm  of  A.  E.  Hasten  & 
Company.  The  latter  used  the  power  of  attorney,  and 
had  the  stock  transferred  to  themselves  and  a  new  cer- 
tificate issued  in  their  own  name;  so  that  Sloan's  stoek 
in  the  San  Toy  Company  then  stood  in  the  name  of 
A.  E.  Masten  &  Company,  and  was  pledged  to  them  for 
the  payment  of  the  sum  of  $9,000,  borrowed  by  Ward. 
In  order  to  complete  the  timber  deal,  the  payment  of 
considerable  more  money  was  required.  Ward  being  un- 
able to  keep  his  agreement  to  provide  the  money,  tele- 
graphed to  Sloan  for  advice.  Sloan  replied  by  wire,  "If 
necessary  sell  Schwab  hundred  thousand  San  Toy  or 
more  fifty  or  better."  At  the  same  time  he  tdegraphed 
R.  R.  Brown,  one  erf  the  defendants,  "WiU  you  lend  me 
$26,000  on  261,112  shares  San  Toy  stock  see  Fredmck 
Ward."  The  next  day  he  wired  Ward  to  see  Dick  Brown 
about  loans.  On  July  21,  1908,  Ward  telegraphed  Sloan 
that  he  was  unable  to  sell  to  Schwab,  and  asked  further 
advice.  On  July  27,  Sloan  wired  from  British  Columbia, 
''Just  returned  Graham  Island  wonderful  property  if 
can't  sdl  bwrow  all  you  can  on  stock  Dick  Brown  ace 
William  Shumon  Wednesday  try  extend  part.'*  Ward 
then  went  to  defendants.  He  first  saw  R.  R.  Brown  who 
referred  him  to  James  E.  Brown.  These  gentlemen  were 
at  the  time  respectively  treasurer  and  vice  president  of 
the  San  Toy  Mining  Company.  They  knew  the  sto<i 
in  question  belonged  to  Sloan,  and  inquiry  was  made  of 
Ward  by  James  E.  Brown  as  to  his  authority  to  seB. 
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Ward  replied  that  he  had  authodty  to  sdl  the  stock; 
that  he  had  the  eertificate  with  pofwer  of  attorney  to 
trailer,  and  showed  the  tdegram  last  above  quoted. 
Defendants  did  not  pursue  the  inquiry  as  to  Ward's  au- 
thority any  further,  but  s^parently  relied  upon  Ward's 
posaestton  of  a  eertifilcate,  with  an  assignment  and  power 
of  attorney  to  transfer.  As  a  matter  of  fact,  as  above 
noted,  at  that  time  the  certificates  had  been  assigned  to 
A,  E,  Masten  &  Company  and  surrendered,  and  a  new 
certificate  made  out  in  the  name  of  Masten  &  Company. 
James  E.  Brown  then  made  an  <^er  of  ten  cents  per 
share  for  the  stoek.  Ward  took  a  Httle  time  to  consider, 
consulted  with  his  att(»*neys,  and  showed  them  the  two 
telegrams;  one  authorizing  him  to  sell  to  Schwab  at  fifty 
cents  per  share  or  better,  and  the  other  saying,  ''If  can't 
sdl  borrow  all  you  can  on  stock  Dick  Brown;"  and  was 
advised  by  his  attorneys  that  iheae  telegrams  did  not 
authorise  him  to  sell  the  stodc  to  Brown  at  ten  cents  per 
share.  Disregarding  this  advice,  however,  Ward  ac- 
cepted the  bid  of  James  E.  Brown  for  the  stock;  had 
Masten  &  Company  surrender  the  eertifi(»tte,  and  used 
the  proceeds  to  make  a  payment  upon  the  lumber  deal 
in  which  he  was  interested  with  Sloan.  The  trial  judge 
hdd  that  the  delivery  of  the  certificate  by  plaintiff  to 
Ward,  with  power  of  attorney  to  transfer,  authorized 
Ward  to  sell  the  stock  as  though  it  were  his  own,  at  any 
IMice  he  deemed  fit.  He  relied  upon  Woods'  App.,  92 
Pa.  379,  as  authority  for  this  ruling.  We  think  he  mis- 
apprehended the  ground  upon  which  that  case  was  de- 
cided. In  Woods'  Appeal  the  pledgees  of  the  stock  did 
not  know  that  the  brokers  who  pledged  it  were  not  the 
own«^  and  the  decision  was  put  squarely  upon  that 
ground,  Mr.  Justice  Trunkey  saying  (p.  393):  "The 
defendants  had  no  knowledge  of  the  collusive  transaction 
between  the  executor  and  McDowell  &  Wilkins  (the 
brokers  and  pledgors),  nor  reason  to  believe  that  they, 
the  pledgors,  were  not  the  real  owners,  as  they  appeared." 
From  the  master's  report  in  that  case  (p.  382)  it  seems 
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that  the  defendant  testified  that  he  dealt  with  them 
(the  pledgors)  as  principals,  not  as  agents,  and  that  be 
had  no  doubt,  or  reason  to  doubt,  that  the  certificates 
were  their  property  when  he  received  them.  In  the 
present  case,  the  facts  are  quite  to  the  contrary;  the 
Browns  dealt  with  Ward  as  an  agent,  not  as  a  principal, 
and  knew  that  the  stock  belonged  to  Sloan. 

The  proper  distinction  to  be  made  in  such  cases,  is 
pointed  out  in  the  opinion  by  Mr.  Justice  Dean  in  Ry- 
man  v.  Gerlach,  153  Pa.  197  (205),  where,  referring  to 
Woods'  Appeal,  he  shows  that  the  purchasers  of  the 
stock  in  that  case  were  protected  as  *  innocent  strangers." 
And  he  points  out  that  if  they  were  not  such,  and  "if 
they  knew  the  securities  credited  to  Bodmer  were  in 
fact  Ryman's,  then  the  sale  of  them  without  authority 
from  either  Bodmer  or  Ryman  was  a  wrongful  conver- 
sion for  which  they  are  answerable."  And  he  went  on  to 
say,  "Nor  is  there  any  reason,  founded  on  the  peculiar 
necessities  of  stock  dealing,  why  brokers  should  not  be 
held  to  the  observance  of  the  same  rule  of  morals  and 
law  as  men  engaged  in  other  avocations."  This  dis- 
tinction was  accurately  preserved  and  followed  in  West- 
inghouse  v.  German  Nat.  Bank,  188  Pa.  630.  There  the 
plaintiff  deposited  stock  with  a  broker  as  security  for 
certain  stock  operations  he  was  carrying  on.  He  gave 
the  broker  three  certificates  with  a  power  of  attorney  on 
the  back  of  each  duly  executed  by  him.  The  broker 
without  the  knowledge  or  consent  of  his  customer  pledged 
the  certificate  with  a  bank  as  collateral  security  for  his 
own  indebtedness  to  the  bank.  The  bank  knew,  when 
the  stock  was  pledged,  that  it  belonged  to  the  plaintiff 
and  not  to  the  broker.  The  plaintiff  filed  a  bill  in  equity 
against  the  bank  to  compel  the  surrender  of  the  certifi- 
cates to  him.  The  court  below  entered  a  decree  in  his 
favor,  which  was  affirmed  by  this  court,  in  an  opinion 
by  Mr.  Justice  Dean,  in  which  he  said  (p.  633):  "The 
German  National  Bank,  when  it  accepted  the  stock  as 
collateral  security  on  Lawrence's  general  credit  account. 
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had  full  knowledge  that  they  belonged  to  Westmghouse; 
and  so  far  as  the  record  shows,  it  also  knew  Lawrence 
had  not  the  consent  of  Westmghouse  to  repledge  them. 
This  knowledge  on  the  part  of  the  bank  is  affirmatively 
proved.  It  would  not  have  been  implied,  had  nothing 
more  appeared  than  the  fact  that  Lawrence,  the  apparent 
owner,  had  pledged  them  for  his  own  account.  West- 
inghouse  had  put  it  in  the  power  of  his  broker  to  do  this, 
and  would  not  have  been  heard  to  complain.  But  when 
the  bank  actually  knew,  notwithstanding  what  appeared 
on  the  certificates,  that  the  ownership  was  still  in  West- 
inghouse,  it  was  bound  to  inquire  of  the  owner,  whether 
there  was  authority  in  the  broker  to  repledge.  Not 
having  done  so,  it  cannot  now  claim  that  the  owner's 
right  is  barred.  It  is  so  held  by  all  our  cases."  And  in 
strict  consistency  with  the  principle  thus  declared,  in 
the  subsequent  case  of  Westinghouse  v.  German  Nat. 
Bank,  196  Pa.  249,  where  it  was  not  shown  that  the 
bank  had  knowledge  that  the  stock  pledged  was  not 
owned  by  the  broker,  it  was  held  that  the  owner  was  not 
entitled  to  recover  it  from  the  bank. 

We  think  the  principle  is  soimd  and  well  established, 
that  where  a  pledgee  or  a  purchaser  takes  stock  with 
notice  of  the  capacity  in  which  the  agent  holds,  he  cannot 
deny  the  rights  of  the  principal  therein.  ''A  person 
buying  stock  from  an  agent,  with  knowledge  that  the 
latter  is  acting  as  agent,  is  bound  to  inquire  into  the 
scope  of  his  authority:"  1  Cook  on  Corporations  (6th 
ed.),  sec.  351.  '*  Every  person  deaUng  with  an  agent  is 
boimd  to  ascertain  the  nature  and  extent  of  his  authority. 
He  must  not  trust  to  the  mere  presumption  of  authority, 
nor  to  any  mere  assumption  of  authority  by  the  agent. 
He  must  at  all  times  be  able  to  trace  the  authority  home 
to  its  source.  Keeping  within  the  scope  of  that  author- 
ity he  is  safe  and  cannot  be  affected  by  secret  instruc- 
tions of  which  he  was  ignorant.  But  if  he  had  knowl- 
edge of  the  instructions,  or  notice  sufficient  to  put  him 
upon  an  inquiry  by  which  they  might  have  been  dis- 
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covered,  he  will  be  held  bound  by  tiiem:"  Mechem  on 
Agency,  289. 

The  defendants  here^  haying  dealt  witii  Ward  as  an 
agent,  and  not  as  a  principal,  were  bousid  to  inquire 
into  the  natin«  and  octent  of  his  authority.  They  did 
so  to  a  limited  esctent,  and  what  they  admittediy  leaned, 
was  quite  suffieient  to  put  them  up<m  notice  of  tlw  lim- 
itations upon  t^at  authority.  The  telegram  shown  by 
Ward  indicated  upon  its  face  some  prior  mstructioii  to 
ham.  The  exin'esston  ^'If  can't  sdl,  borrow,''  imj^ied 
that  some  price  at  which  to  sdl  had  been  fcoed.  loquiiy 
would  have  disclosed  at  oaee  the  fo.ct  that  tlm  iimita- 
.  tion  was  Mty  cents  per  share,  to  Schwab.  No  mother  Au- 
thority to  sdl  had  apparently  been  given  to  Wani  We 
agree  with  the  court  bdow,  that  under  the  facts  found, 
there  is  nothing  to  justify  a  conclusion  UmA  the  plain- 
tiff was  guilty  of  laches.  It  appears  that  defendants  ad- 
mitted the  jurtsdicttion  of  the  oourt,  and  made  no  denial 
of  their  ability  to  return  the  stock.  The  evidence  and 
findmgs  of  fact  show  that  the  sale  was  made  to  James  E. 
Brown  individually,  rather  than  to  the  firm  of  Morris 
Brown  &  Company.  No  suggestion  is  made  by  counsel 
for  ai^)ellee  that  a  decree  against  James  E.  Brown  for 
the  retiU'n  of  the  stock  cannot  be  enforced.  We  aie  of 
opinion  that  under  the  estaiilished  rule  of  law,  as  applied 
to  the  facts  of  this  case,  the  plaintiff  is  entitled  to  the 
relief  for  which  he  prays,  and  that  he  should  have  a  de- 
cree for  the  restoration  of  the  261,112  shares  of  stock, 
upon  the  repayment  of  the  amount  paid  to  Ward  there- 
for, with  interest. 

The  decree  of  the  court  below  is  reversed,  and  the  bill 
of  complaint  is  reinstated,  and  it  is  ordered  that  the 
recOTd  be  remitted  to  the  court  bdow,  for  the  entry  of 
a  decree  in  favor  of  the  plaintiff,  as  herein  indicated. 
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Madden,  Appellant,  v.  Moore. 

Election  law — Primary  deotums — Practice,  C.  P. — Appeal  from  6om- 
mi89umer9—Act  of  February  17, 1906,  P,  L.  86, 

1.  The  remedy  for  a  rofusaJ  by  e^ufity  oommisaioiieis  to  ^rant  ^ 
recount  of  votes  cast  at  a  primary  election  under  tbe  Act  of  Febru- 
ary 17,  1906,  P.  L.  36,  because,  in  the  judgment  of  the  commissioners, 
the  petitioners  had  not  stated  any  adequate  reason  for  asserting  that 
fraud  had  been  committed  and  that  the  petition  did  not  conform  to 
the  requirements  joi  the  act,  is  by  appeal  to  the  oommon  pleas  under 
the  aot  md  not  by  mandafnus. 

2.  Under  the  act  of  February  17,  1906,  the  duties  x>f  commwiomegs 
are  not  merely  ministerial,  inasmuch  as  the  act  vests  in  them  a  dis- 
cretion to  determine,  in  the  first  instance,  the  sufficiency  of  the  peti- 
tion, both  as  to  form  and  substance,  and  to  reject  an  irregular  or 
groimdless  application. 

Argued  March  22,  1910.  Appeal,  No.  836,  Jah.  T., 
1909,  by  plaintiflF,  from  order  of  C.  P.  No.  5,  Phila.  Co., 
June  T.,  1909,  No.  3,053,  refusing  a  writ  of  mandamus  in 
ease  of  Jos^h  Madden  v.  Robert  J.  Moore,  Hairy  D. 
Beaston  and  Frank  J.  Gorman,  city  commissioners.  Be- 
fore Fell,  C.  J.,  Mbstobzat,  Potter,  Elkin  and  Mosch- 
ZI8KER,  JJ.    Affirmed. 

Petition  for  writ  of  mandamus.    Before  Staake,  J. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  decree  of  court. 

Vivian  Frank  Gable y  with  him  Albert  Smith  F aught  and 
J.  Lawrence  WetheriUy  for  appellant. 

F.  Shunk  Brown,  of  Simpson  &  Brown,  for  Robert  J. 
Moore  and  Harry  D.  Beaston,  appellees. 

Pavl  ReiUy,  for  Frank  J.  Gorman,  appellee. 
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Per  Curiam,  July  1,  1910: 

This  appeal  is  from  an  order  refusing  a  writ  of  manda- 
mus to  require  the  coimty  commissioners  to  open  the 
ballot  box  of  an  election  district  and  recount  the  votes 
cast  at  a  primary  election.  Section  11  of  the  Act  of  Feb- 
ruary 17,  1906,  P.  L.  36,  provides  that  upon  petition  of 
ten  qualified  electors,  setting  forth  that  fraud  has  been 
committed  in  any  election  district,  "together  with  a 
statement  of  the  reasons  why  such  an  assertion  js  made,'* 
it  shall  be  the  duty  of  the  commissioners  to  open  the 
ballot  box  and  recount  the  votes  and  that:  "Any  person 
aggrieved  by  any  decision  of  the  county  conmiissioners 
relative  to  the  counting  of  the  votes  may  appeal  there- 
from to  the  court  of  common  pleas  of  the  proper  county 
whose  duty  it  shall  be  to  hear  said  appeal,  and  to  make 
such  decree  as  right  and  justice  shall  require." 

It  appears  from  the  petition  for  a  mandamus  that  the 
three  commissioners  met  and  considered  the  petition  of 
the  electors  for  a  recount  that  had  been  filed  in  their 
office,  and  decided  by  a  vote  of  two  to  one  not  to  grant 
the  prayer  thereof.  It  appears  from  the  return  of  the 
majority  of  the  commissioners  that  they  refused  to  count 
the  votes  because  in  their  judgment  the  petitioners  had 
not  stated  any  adequate  reason  for  asserting  that  fraud 
had  been  committed  and  th^t  the  petition  did  not  con- 
form to  the  requirements  of  the  act  of  1906.  With  the 
sufficiency  of  the  petition  and  the  return  thereto  we  are 
now  concerned  only  as  it  affects  the  remedy  sought  by 
mandamus. 

The  duty  of  the  commissioners  was  not  merely  minis- 
terial. The  requirement  of  the  act  that  the  petition  in 
addition  to  setting  forth  fraud  shall  contain  a  "statement 
of  the  reasons  why  such  an  assertion  is  made''  vests  in 
them  a  discretion  to  determine,  in  the  first  instance,  the 
sufficiency  of  the  petition,  both  as  to  form  and  substance 
and  to  reject  an  irregular  or  groundless  appUcation,  other- 
wise a  statement  of  the  reasons  would  be  objectless.  Their 
decision  dismissing  the  petition  was  a  decision  "relative  to 
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the  counting  of  the  votes''  from  which  an  appeal  to  the 
court  of  common  pleas  is  expressly  given  by  the  act  of  1906. 
They  did  not  refuse  to  perform  a  duty  imposed  by  law  to 
consider  and  decide.  The  groimd  of  complaint  is  not  that 
there  was  a  failure  to  act  but  that  a  wrong  conclusion  was 
reached.  The  remedy  for  this  was  not  by  mandamus  but 
the  specific  remedy  provided  by  the  act,  by  appeal  to  the 
common  pleas. 
The  appeal  is  dismissed  at  the  cost  of  the  appellant. 


Philadelphia  &  Reading  Railway  Company  v.  County 
of  Philadelphia,  Appellant. 

Railroads — Rates — Passenger  traffic — Act  of  April  5, 1907^  P.  L.  59 — 
ComtituHonal  law — Corporations — Alteration  of  charter. 

Where  a  railroad  company  is  prosecuting  its  passenger  traffic  at  a 
loss,  and  it  is  within  the  power  of  the  company  to  reduce  this  loss  by 
charging  rates  to  passengers  in  excess  of  the  requirements  of  the  Act 
of  April  5,  1907,  P.  L.  59,  but  within  the  limit  which  the  law  would 
otherwise  permit,  and  in  this  manner  the  company  can  more  nearly 
approach  a  reasonable  and  proper  return  upon  its  capital,  the  com- 
pany will  be  relieved  from  the  duty  of  compliance  with  the  act  of  1907, 
under  the  protection  afforded  by  the  constitutional  provision  to  the 
effect  that  the  legislature  can  alter  or  annul  an  existing  charter  only 
in  such  manner  that  no  injustice  shall  be  done  to  the  incorporators. 

Argued  March  29,  1910.  Appeal,  No.  390,  Jan.  T., 
1909,  by  defendant,  from  decree  of  C.  P.  No.  4,  Phila.  Co., 
June  T.,  1907,  No.  935,  granting  injunction  in  case  of 
Philadelphia  &  Reading  Railway  Company  v.  County 
of  Philadelphia.  Before  Fell,  C.  J.,  Potter,  Elkin, 
Stewart  and  Moschzisker,  JJ.    AflSrmed. 

Bill  in  equity,  praying  that  the  Act  of  April  5,  1907, 
P.  L.  59,  be  declared  unconstitutional  and  void,  and  that 
the  defendant  be  enjoined  from  bringing  any  suit  or  suits 
for  penalties. 


Digitized  by 


Google 


506  PHILA.  A  R.  RY.  v.  COUNTY  OF  PHILA.,  Appellant. 
Opinion  of  Court  below.  [228  Pa. 

WiLLSON,  P.  J.,  filed  the  following  opinion: 
The  Act  of  assembly  <rf  April  6,  1907,  P.  L.  59,  comr 
monly  known  as  the  two-cent  fare  law,  wa«  an  attempt 
by  the  lawmaking  power  of  the  conmionwealth  to  impose 
upon  all  the  railroad  corporations  of  the  state,  irrespective 
of  the  character  or  location  of  their  roadbeds  and  of  the 
expense  of  operation  thereon,  a  flat  rate  of  two  e^its  per 
mile  for  the  transportation  of  each  passenger.  With  the 
question  of  the  wisdom  ot  unreasonableness  of  such  a 
general  and  indiscriminate  provision  we  are  not  con- 
cerned. It  cannot  now  be  regarded  as  a  question  open  to 
debate  whether  it  is  within  the  power  of  the  l^islature  to 
regulate  the  rates  of  fare  or  freight  to  be  charged  by  rail- 
road corporations  by  a  general  statute,  leaving  the  ques- 
tion of  the  application  of  the  statute  to  particular  cases 
to  be  determined  according  to  the  particular  circum- 
stances of  eadi.  It  would  be  ea^y  to  cite  numy  cases 
which  have  arisen  and  been  decided  in  different  parts  of 
the  eountry  i/i^er^n  the  rights  of  the  states  to  enact  such 
laws  has  been  recognized  and  aflSrmed.  We  need  not, 
however,  go  further  than  the  decision  of  our  own  Supreme 
Court  in  the  case  of  the  Pennsylvania  Railroad  Company 
V.  Philadelphia  County,  220  Pa.  100,  to  find  an  exposition 
of  the  doctrine.  T^s  case  furnishes  to  us  all  the  stand- 
ards needed  for  the  disposition  of  one  of  the  main  ques- 
tions which  have  been  raised  in  the  present  controversy. 
We  must  assume  in  the  consideration  of  the  matter  in 
hand  that  the  act  of  1907  will  apply  to  tiie  plaintiff  com- 
pany and  determine  the  rates  of  fare  which  can  lawfully 
be  imposed  upon  its  passengers,  unless  s(»ne  controlling 
reason  can  be  foimd  in  constitutional  rights  which  the 
company  cim  assert  and  rely  upon  to  exempt  it  from  the 
statutory  requirements.  The  burden  of  exhibiting  and 
establishing  the  basis  for  such  exemption  imdoubtedly 
rests  upon  the  plmntiff . 

So  much  may  be  regarded  as  conceded,  and  it  would 
be  a  waste  of  time  to  elaborate  either  a  stat^nent  or  a 
discussion  of  the  question. 
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It  does  not  seem  to  us  to  be  at  all  necessary  to  state 
at  length  the  details  of  the  history  of  the  i^aintiff  cor- 
poration, or  to  diow  how  it  became  possessed  of  tbe 
varioi^  sections  or  parts  which  now  constitute  its  entire 
system. 

A.  After  a  careful  study  of  the  wholje  case  as  it  has 
been  presented  to  us,  we  have  reached  tbe  conclusion 
that,  to  i^ply  the  principles  settled  by  the  Pennsylvania 
Railroad  case  to  the  present,  it  is  not  requisite  to  analyse 
the  entire  system  of  the  plaintiff's  railroad,  and  separate 
it  into  its  original  units  for  the  purpose  of  ascertaining 
what  ri^ts  the  xx)nstituent  cc^apanies  possessed  as  to 
the  fixiBg  of  rates  of  fare  for  passeng^v.  In  the  ease  of 
one  or  two  of  iheae  original  corporations  whose  road- 
beds are  now  parts  of  the  entire  system,  the  acts  of 
incorporation  limited  the  maxitmim  charge  for  passen- 
gers to  two  cents  per  mile,  but  these  instances  were  of 
roads  of  insignificant  length,  and  not  of  sufficient  relation 
to  the  whole  system  to  make  it  worth  while  to  give  to 
them  a  s^)arate  consideration,  or  any  determining  weight 
in  the  case.  As  to  these  it  may  be  conceded  that  the 
inhibition  as  to  charges  above  two  cents  per  mile  is  still 
in  force,  and  yet  tiie  larger  question  as  to  what  the  plain- 
tiff company  may  lawfully  (diarge  upon  these  lines  gea- 
erally  will  still  be  opea. 

B.  Tlie  nuladelpdiia  4  Reading  Railroad  Company  was 
incorporated  by  Act  of  ass^nUy  of  April  4,  1833,  P.  L. 
144.  Whatever  powers  it  then  acquired  to  impose  tolls 
or  chaiges  for  transportation  of  passengers,  so  far  as  these 
pow^«  may  be  said  to  have  constituted  a  part  of  the 
contract  which  the  state  entered  into  with  the  coipora- 
ti(m,  were  expressed  and  are  to  be  found  within  the  limits 
of  tiiat  statute. 

It  does  not  sewn  to  us  that  it  can  properly  be  con- 
traded  that  there  was  in  the  statute  any  express  grant 
of  a  power  or  right  to  the  corporation  to  charge  any 
fixed  or  maximum  rate  for  passenger  transportation.  In 
this  respect  the  case  before  us  differs  from  that  of  the 
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Pennsylvania  Railroad  Company.  It  is  true  that,  in  the 
twentieth  section  of  the  act,  it  was  provided  that  the 
president  and  managers  might  from  time  to  time  ''ordain 
and  establish  rules  and  regulations  for  the  due  ordering 
of  all  traveling  and  transportation  on  the  said  road,  and 
for  its  preservation,  with  power  to  alter,  repeal,  enlarge 
or  amend  the  said  rules  and  regulations  as  they  may 
deem  expedient.  .  .  .  Provided,  that  the  toll  of  any 
species  of  property  shall  not  exceed  an  average  of  four 
cents  per  ton  per  mile,  nor  upon  each  passenger  an  average 
of  two  cents  per  mile." 

The  limitations  of  the  proviso  doubtless  related  to  a 
condition  of  affairs  which  existed  in  the  early  history  of 
railroad  development,  namely,  the  carriage  of  merchan- 
dise and  passengers  in  vehicles  furnished  by  third  persons 
to  be  transported  by  the  railroad  company. 

The  case  of  Boyle  v.  Philadelphia  &  Reading  R.  R. 
Co.,  54  Pa.  310,  treats  of  this  condition  of  affairs,  and 
exhibits  a  striking  difference  between  what  was  con- 
templated when  railroads  were  first  introduced  into  the 
country  and  what  now  exists. 

C.  By  subsequent  leases  and  mergers  the  Philadelphia 
&  Reading  Railroad  Company  absorbed  into  its  system 
a  very  large  number  of  railroads,  belonging  to  various 
companies  which  had  been  separately  incorporated. 
Some  of  these  railroads  were  extremely  diminutive  in 
length.  All  of  these  properties  so  acquired,  together 
with  the  railroad  of  the  main  line  as  authorized  by  the 
act  of  1833,  and  together  also  with  all  franchises,  etc., 
which  the  Philadelphia  &  Reading  Railroad  Company 
possessed  were,  in  1888,  covered  by  a  mortgage  made 
and  executed  by  that  company  to  a  trustee  for  the  pro- 
tection of  bondholders.  In  the  year  1896,  under  fore- 
closure proceedings  all  the  property  and  rights  covered 
by  the  mortgage  was  sold,  and  the  plaintiff  company 
was  formed  for  the  purpose  of  taking,  holding,  using  and 
operating  all  the  properties  and  the  rights  that  had  been 
embraced  in  the  said  mortgage.     All  of  said  properties 
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and  rights  were  conveyed  or  transferred  to  the  plaintiff 
company.  At  the  same  time  another  corporation,  called 
The  Reading  Company,  was  organized  for  the  purpose 
of  carrying  out,  in  some  of  its  details,  the  reorganiza- 
tion of  the  company.  The  capital  of  the  plaintiff  com- 
pany was  made  for  the  purposes  of  the  reorganization, 
$20,000,000,  but  this  was  merely  nominal  in  character, 
and  it  was  all  issued  to,  and  is  still  held  by,  the  said 
Reading  Company.  But  one  certificate  was  issued  for 
the  entire  amount  of  the  capital  stock.  In  the  same  year, 
namely,  1896,  the  plaintiff  company,  by  resolution  of  its 
board  of  directors,  accepted  all  the  provisions  of  the 
present  constitution  of  the  state,  and  especially  the  pro- 
visions of  art.  XVI  of  the  same. 

This  epitome  is  sufficient  to  enable  us  to  approach  the 
vital  question  in  this  part  of  the  case. 

Following  the  course  adopted  by  us  in  treating  the 
case  of  Pennsylvania  Railroad  Company  when  it  was  be- 
fore us — a  course  which  was  approved  by  the  Supreme 
Court,  on  appeal — we  shall  only  consider  the  effect  of 
the  act  of  1907,  so  far  as  it  relates  to  the  passenger  busi- 
ness of  the  plaintiff  corporation,  leaving  out  of  view  al- 
together the  condition  or  the  net  results  of  the  total 
traffic,  freight  and  passenger,  of  that  company. 

With  reference  to  the  passenger  business  of  the  com- 
pany, we  find: 

1.  That  this  portion  of  the  business  of  the  company  is 
small  both  in  extent  and  in  pecimiary  results,  as  com- 
pared with  the  other  business  of  the  company. 

2.  That  the  carriage  of  passengers  by  the  plaintiff  in- 
volves a  net  loss  each  year,  whether  the  calculation  of 
results  is  made  by  the  revenue  train  mileage  system, 
which  is  that  primarily  adopted  by  the  plaintiff  in  the 
presentation  of  its  case,  or  by  any  other  standard  that  has 
been  exhibit^  to  us.  It  is  true  that  if,  as  against  the 
actual  receipts  from  that  class  of  business,  only  what 
may  properly  be  called  operating  expenses  are  charged, 
there  would  appear  to  be  a  profit;  but  to  arrive  at  a  true 
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and  just  result,  it  is  clearly  necessary  to  include  also 
otiier  charges  or  deductions.  As  to  tiiese  there  is  a  mass 
of  testimony  and  calculations,  which  we  have  carefully 
studied,  but  in  our  opinion  it  would  be  of  no  advantage 
to  the  ease  to  set  them  forth  or  to  discuss  them  in  detail. 
We  agree  with  the  plaintiff  company  that  it  is  a  proper 
method  of  reaching  results — ^which  in  any  possible  way 
of  attempting  to  reach  them  must  necessarily  be  only  ap- 
proximate— to  set  off  against  the  total  receipts  not  ooly 
the  strictly  operating  expenses  connected  with  pasa^ig^ 
traffic,  but  also  a  certain  proportion  of  coimmm  e?q)efifles, 
expenses  comm<m  to  passenger  and  freight  business,  and 
others  which  relate  solely,  or  so  neariy  so  as  not  to  be 
divisible,  to  the  passenger  traffic. 

In  our  opinion,  among  such  deductions  not  emlnaced 
in  operating  expenses  there  may  and  should  property 
be  included  fixed  charges,  interest  on  cost  of  passenger 
equipment,  interest  on  the  terminal  bonds,  and  improve- 
ments; interest  on  the  cost  of  shops  at  Reading,  interest 
on  ten  per  cent  of  the  cost  of  the  subway;  interest  on  the 
improvements  to  and  at  Neshaminy  Falls,  and  interest 
on  cost  of  elevation  of  tracks  on  Ninth  street  in  this  city. 

Such  deductions  are  made  by  the  plaintiff  in  some  in- 
stances by  a  division  according  to  revenue  train  mileage, 
or  by  some  other  reasonable  standard,  and  in  others  by  a 
deduction  of  the  total  interest  charges,  as  for  example 
in  the  cases  of  the  Neshaminy  Falls  improvement  and 
the  work  on  Ninth  street.  Whether  the  allied  resulting 
loss  of  over  $3,000,000  thus  arrived  at  by  the  plaintiff, 
or  one  much  smaller,  according  to  the  contention  of  the 
defendant's  expert  accountant,  is  correct,  is  not  a  matter 
of  great  moment.  In  either  event,  we  are  satisfied  from 
the  proofs  that  the  net  outcome  of  the  plaintiff's  passenger 
business  involves  a  large  loss  to  the  company  from  year 
to  year. 

3.  At  the  same  time,  it  is  true  that  owing  to  changes 
which  the  plaintiff  company  instituted,  principally  in 
suburban  rates,  in  the  neighborhood  of  this  city,  after 
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the  act  of  1907  went  into  effect,  the  aeUial  net  loss  in  the 
year  1907-1908  was  less  than  it  was  in  the  year  190fr- 
1907. 

4.  It  is  also  true  that  the  plaintiff  company  has  ii^ 
eluded  in  its  receipts,  upon  the  basis  of  which  calculations 
have  been  made  on  its  briuklf,  the  amounts  received  in 
part  from  interstate  business,  namely,  from  business  pass- 
ing over  about  twentynseven  miles  of  roadbed  extending 
from  the  Delaware  river  to  Bound  Brook  in  the  state  of 
New  Jersey,  and  about  twelve  miles  of  roadbed  in  the  state 
oS  Delaware. 

5.  There  are  various  other  matters  upon  which  the 
parties  on  one  side  or  the  other  rely,  but  we  will  reserve 
what  we  have  to  say  in  regard  to  them  until  we  shall 
answer  the  requests  which  have  been  presented  to  us  for 
findings. 

We  are  asked  to  make  a  decree  declaring  the  act  of 
1907  to  be  unconstitutional  and  void,  and  enjoining  the 
defendant  from  att^npting  to  enforce  its  provisions.  It 
seems  to  us  that  we  have  stated  so  much  of  the  case  as 
is  necessary  to  determine  the  bearing  of  the  principle 
which  was  settled  by  the  decision  of  the  Pennsylvania 
Radbroad  Company  v.  Philadelphia  County,  220  Pa.  100, 
upon  the  present  case. 

We  are  certainly  justified  in  following  the  example  of 
the  Supreme  Court  in  limiting  our  consideration  of  this 
branch  of  the  case  to  the  question  '^whether  the  act  of 
1907  tranq;resses  the  provisions  of  art.  XVI,  sec.  10  of 
the  constitution,  that  the  legblative  power  to  alter  or 
annul  shall  be  exercised  only  in  such  numner  that  no  in- 
justice shall  be  done  to  the  corporators.'' 

Following  this  same  example,  we  must  assume  that 
injustice  would  be  done  to  the  corporators  of  the  plain- 
tiff company,  in  case  the  requirements  of  the  act  of  1907, 
if  obeyed  by  the  company,  would  result  in  depriving  the 
corporation  plaintiff  of  a  return  from  the  prosecution  of 
its  pa^enger  business  of  a  rate  of  prrofit  not  less  than  a 
legal  rate  of  interest.    That  test  was  plainly  recognized 
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and  approved  in  the  same  case,  as  well  as  in  Biymer  v. 
Butler  Water  Co.,  179  Pa.  231. 

There  is  no  occasion  for  us  to  rehearse  the  grounds 
upon  which  the  Supreme  Court  reached  the  conclusions 
referred  to. 

Having  been  reached  and  expressed  as  the  judgment  of 
that  court,  it  is  our  duty  to  follow  them.  The  question 
therefore  which  we  have  to  determine,  in  order  to  ascer- 
tain the  bearing  of  what  has  been  settled  by  that  court 
upon  this  branch  of  the  case  is  one  of  fact,  viz. :  whether 
or  not  the  requirements  of  the  act  of  1907,  if  obeyed  by 
the  plaintiff  company  in  fixing  its  rates  of  fare  for  passen- 
gers would  work  injustice  to  the  corporators  by  depriv- 
ing them  of  a  just  retiun  upon  their  share  in  the  com- 
pany's property  and  business. 

We  are  of  the  opinion  that  this  question  must  be  settled 
in  favor  of  the  plaintiff  company,  and  we  think  that  the 
state  of  facts  which  we  have  already  set  forth  suflSciently 
justifies  such  a  conclusion.  The  company  clearly  had  the 
right,  previous  to  the  passage  of  the  act  of  1907,  either 
under  the  provisions  of  its  original  charter  of  1833  or  un- 
der the  general  railroad  act  of  1849,  to  charge  a  rate  of 
at  least  two  and  a  half  cents  for  each  passenger  per  mile. 
This  charge  it  did  make  on  a  large  portion  of  its  passen- 
ger traffic.  It  is  true  that,  for  the  piupose  of  stimulating 
business  and  increasing  results  by  a  multipUcation  of 
passengers  over  short  routes,  adjacent  to  this  city,  it 
established  commutation  and  other  rates  which  were 
largely  below  the  maximum  rate  just  referred  to.  This 
course  must  be  regarded  as  experimental  and  as  intended 
to  give  information  to  the  company  in  regard  to  the 
best  manner  of  conducting  its  business  and  of  imposing 
reasonable,  profitable  rates  for  passenger  travel.  It  was 
not  obliged  to  lower  any  of  its  rates  below  two  and  a 
half  cents  a  mile,  and  it  was  at  liberty  at  any  time  to  im- 
pose the  highest  lawful  rate  upon  its  passengers  on  either 
the  whole  or  any  portion  of  its  lines. 

The  right  to  charge  a  higher  rate  than  two  cents  a  mile 
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was  valuable,  and  if  it  is  made  to  appear  that  the  lower 
rate  mentioned  would  prevent  a  return  of  at  least  six 
per  cent  upon  the  amount  invested  on  the  side  of  pas- 
senger traffic,  to  take  away  that  right  would  work  an  in- 
justice to  the  corporators. 

It  is  true  that,  so  far  as  actual  results  are  concerned, 
by  means  of  the  shifting  of  rates  and  attempts  to  avoid 
loss,  the  company  does  not  appear  actually  to  have  suf- 
fered any  diminution  in  net  receipts. 

This,  however,  has  been  effected  at  very  considerable 
loss  to  those  who  have  been  accustomed  to  travel  at 
lower  rates  than  those  which  have  been  imposed  since 
the  act  of  1907  was  enacted,  and  it  is  by  no  means  cer- 
tain that  the  policy  thus  adopted  will  prove  in  the  long 
run  to  be  remunerative. 

It  is  also  true  that  the  actual  amount  of  loss,  which, 
upon  the  basis  of  the  present  passenger  business  of  the 
company,  has  resulted  from  obedience  to  the  require- 
ments of  the  act  in  question,  has  not  been  more  than 
about  $200,000  for  the  year  taken  as  a  test.  This  we  do 
not  regard  as  decisive.  In  any  event,  it  seems  to  be  be- 
yond question  that  the  amount  of  loss  has  been  and  will 
be  substantial,  and,  in  the  development  and  growth  of 
the  plaintiflf's  business,  it  is  reasonably  certain  that  in 
the  future  the  loss  will  be  very  great.  We  consider  that 
the  case  is  to  be  looked  at,  not  merely  with  reference 
to  present  conditions  or  results,  but  with  reference  to 
the  probabilities  of  the  future  and  the  actual  rights  of 
the  company  to  derive  a  profit  from  the  transaction  of 
its  business.  It  certainly  cannot  be  successfully  claimed, 
simple  because  by  shifts  and  adjustments  in  a  particular 
year  the  company  may  be  able  to  avert  any  serious  dis- 
aster or  loss,  that  the  company  will  not  be  able  to  make  a 
reasonable  and  proper  profit  in  other  years,  in  case  it 
was  permitted  to  adopt  and  enforce  rates  above  the 
maximum  fixed  by  the  act  of  1907.  The  future  probable, 
reasonably  certain,  eflfect  of  the  law  should  not  be  left 
out  of  consideration. 

Vol.  ccxxviii — 33 
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At  this  point  it  is  proper  also  to  say  that  we  do  not  con- 
sider that  the  case  before  us  is  to  be  seriously  affected  by 
the  circumstance  that  as  to  a  portion  of  the  passenger 
traffic  taken  into  consideration  there  is  an  inclusion  of 
the  results  of  the  interstate  business.  We  grant  that  the 
results  of  such  business  have  no  proper  place  in  the  con- 
troversy. At  the  same  time  we  agree  with  the  view  urged 
on  the  part  of  the  plaintiff,  viz.:  that  the  inclusion  of 
results  of  the  interstate  business,  taking  both  receipts 
and  expenses  into  consideration,  can  make  no  difference 
in  the  substantial  condition  of  affairs,  so  far  as  those 
affairs  are  involved  in  the  present  controversy.  The  ex- 
tent of  the  loss  suffered  by  the  plaintiff  company  in  the 
prosecution  of  its  passenger  traffic  is  too  great  to  be  af- 
fected materially  one  way  or  the  other  by  the  outcome 
of  the  interstate  business. 

We,  therefore,  conclude,  in  view  of  the  fact  that  the 
company  is  prosecuting  its  passenger  traffic  at  a  loss,  and 
that  it  is  within  the  power  of  the  company  to  reduce  this 
loss  by  charging  rates  to  passengers  in  excess  of  the  re- 
quirements of  that  statute,  but  within  the  limit  which 
the  law  would  otherwise  permit,  and  that  in  this  manner 
the  company  could  more  nearly  approach  a  reasonable 
and  proper  return  upon  its  capital,  that  it  would  work  an 
injustice  to  the  corporators  of  the  plaintiff  company  if 
that  company  were  required  to  obey  the  provisions  of 
the  a^t  of  1907. 

It  follows  from  the  protection  which  is  afforded  by 
the  constitutional  provision  to  the  effect  that  the  legis- 
lature can  alter  or  annul  an  existing  charter  only  in 
such  a  manner  that  no  injustice  shall  be  done  to  the  in- 
corporators, that  the  plaintiff  company  is  relieved  from 
the  duty  of  compliance  with  the  requirements  of  the 
statute  in  question.  Upon  this  groimd  alone  we  hold 
that  the  plaintiff  is  entitled  to  the  decree  and  injunction 
prayed  for. 

Error  assigned  was  decree  of  the  court. 
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C.  J.  Hepburn  and  M.  Hampton  Todd,  attorney  gen- 
eral, with  them  Andrew  Wright  Crawford,  Ernest  Lowen- 
grand,  assistant  city  solicitors,  and  J,  Howard  GendeU, 
city  solicitor,  for  appellant. 

Abraham  M.  Beitler  and  W.  U.  Hensel,  with  them 
Samuel  Dickson,  J.  D.  Campbell,  and  Charles  Heebner,  for 
appellee. 

Per  Curiam,  July  1,  1910: 

All  questions  of  law  that  were  necessarily  involved  in 
the  decision  of  this  case  in  the  common  pleas  were  con- 
sidered and  settled  in  Penna.  Railroad  Co.  v.  Philadelphia 
County,  220  Pa.  100,  The  question  of  fact  at  the  hearing, 
on  which  the  case  turned,  was  whether  the  enforcement 
of  the  Act  of  April  5,  1907,  P.  L.  59,  against  the  plaintiff 
would  do  an  injustice  to  its  stockholders  by  depriving 
them  of  a  just  return  upon  their  shares  of  stock.  The 
learned  judges  who  heard  the  case  found  after  a  most 
thorough  investigation  that  the  plaintiff's  passenger  busi- 
ness yielded  no  net  profit  but  resulted  in  a  heavy  loss 
each  year.  Their  conclusion  on  the  whole  case  is  thus 
summarized  in  the  opinion  of  the  learned  president  judge 
of  the  court:  "We,  therefore,  conclude,  in  view  of  the 
fact  that  the  company  is  prosecuting  its  passenger  traffic 
at  a  loss,  and  that  it  is  within  the  power  of  the  company 
to  reduce  this  loss  by  charging  rates  to  passengers  in  ex- 
cess of  the  requirements  of  that  statute,  but  within  the 
limit  which  the  law  would  otherwise  permit,  and  that  in 
this  manner  the  company  could  more  nearly  approach  a 
reasonable  and  proper  return  upon  its  capital,  that  it 
would  work  an  injustice  to  the  corporators  of  the  plain- 
tiff company  if  that  company  were  required  to  obey  the 
provisions  of  the  act  of  1907. 

*'  It  follows  from  the  protection  which  is  afforded  by  the 
constitutional  provision  to  the  effect  that  the  legislature 
can  alter  or  annul  an  existing  charter  only  in  such  man- 
ner that  no  injustice  shall  be  done  to  the  incorporators, 
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that  the  plaintiflf  company  is  reUeved  from  the  duty  of 
compliance  with  the  requirements  of  the  statute  in  ques- 
tion. Upon  this  ground  alone  we  hold  that  the  plaintiff 
is  entitled  to  the  decree  and  injunction  prayed  for." 

In  the  opinion  of  a  majority  of  this  court  the  finding 
of  fact  was  fully  warranted  by  the  testimony,  and  the  con- 
clusion annoimced  necessarily  followed.  The  additional 
ground  for  relief  set  out  in  the  amendment  to  the  bill, 
that  the  penalties  imposed  by  the  act  for  any  disregard 
of  its  provisions,  are  so  out  of  proportion  to  the  fault  as 
to  be  evidence  that  they  were  not  in  good  faith  intended 
to  secure  observance  of  the  law  but  to  force  acceptance 
of  its  terms  by  deterring  a  resort  to  the  courts  and  that 
the  act  is  therefore  unconstitutional,  need  not  now  be 
considered. 

The  decree  enjoining  the  defendant  is  affirmed  at  its 
cost. 


Moore's  Estate  (No  1). 

PartTiership — Partner^ s  interest — OtUstanding  liabiliHes. 

1.  In  computing  the  value  of  a  deceased  partner's  share  in  the 
business,  his  portion  of  firm  liabilities  incurred  by  the  partners  jointly 
in  the  purchase  of  stock  for  their  individual  ownership  is  properly 
charged  off  against  his  interest  in  the  firm,  as  the  effect  of  such  a  use 
of  the  partnership  moneys  was  to  withdraw  such  funds  from  the 
partnership. 

Partnership — Surviving  partner — Option  to  purchase — Assumption  of 
dfbts — Interest. 

2.  Where  partnership  articles  give  the  surviving  partner  a  right  to 
take  over  the  deceased  partner's  share  by  paying  therefor  in  certain 
annual  installments  with  interest,  the  assumption  by  the  survivor,* 
who  is  solvent,  of  the  obligations  of  the  decedent's  estate  for  firm 
debts  so  as  to  fully  discharge  the  estate  from  liability  therefor,  is 
equivalent  to  cash  pajrment  and  the  survivor  is  liable  for  interest  only 
on  the  ascertained  value  of  the  deceased's  share  from  the  time  of  the 
election  to  take  it.  It  is  immaterial  to  the  estate  in  such  a  case  whether 
the  obligations  are  paid  in  cash  or  whether  money  for  this  purpose  is 
borrowed  upon  long  time  and  at  low  interest,  nor  does  the  fact  that 
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collaterals  belonging  to  the  estate  remain  in  pledge  for  the  firm  debts 
make  any  difiference  where  this  is  in  accordance  with  the  terms  of  the 
partnership  agreement. 

Executors  and  administrators — Counsel  fees — Surcharge, 
3.  Where  from  the  itemized  statements  of  services  rendered  by 
counsel  for  the  three  executors  of  an  estate,  it  appears  that  there  was 
considerable  litigation  extended  over  a  long  period  of  time,  and  the 
amounts  involved  were  large  and  the  services  rendered,  exacting,  and 
there  is  no  evidence  that  the  amoimt  claimed  was  excessive,  the  naked 
ccmchisions  of  an  auditing  judge,  without  reasons  or  findings  of  fact, 
that  an  aggregate  of  $10,000  for  fees  was  excessive,  will  be  set  aside. 

Argued  March  29,  1910.  Appeal,  No.  20,  Jan.  T.,  1910, 
by  Fidelity  Trust  Company  and  Walton  Pennewill,  sur- 
viving executors,  from  decree  of  0.  C.  Phila.  Co.,  July  T., 
1898,  No.  56,  dismissing  exceptions  to  adjudication  of  fifth 
account  in  Estate  of  Andrew  M.  Moore,  deceased.  Be- 
fore Fell,  C.  J.,  Potter,  Elkin,  Stewart  and  Mosch- 
ziSKER,  JJ.    Reversed. 

Exceptions  to  adjudication  of  Lamorelle,  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  dismissing  exceptions  to  adjudi- 
cation. 

Ira  J.  Williams  and  H.  Gordon  McCovch^  with  them 
Wm.  Rudolph  Smith  and  Simpson  &  Brown,  for  appel- 
lants. 

Dimner  Beeber  and  V.  Gilpin  Robinson^  with  them 
W.  H.  Woodward,  John  M.  Gardner  and  John  G.  Kauf- 
man, for  appellees. 

Opinion  by  Mr.  Justice  Potter,  July  1,  1910: 
Andrew  M.  Moore  and  Joseph  F.  Sinnott  were  part- 
ners under  the  firm  name  of  Moore  &  Sinnott.  The  in- 
terest of  Moore  in  the  firm  was  seven-sixteenths,  and 
that  of  Sinnott  was  nine-sixteenths.  The  partnership 
articles  provided  that  in  the  event  of  the  death  of  one 
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partner,  the  survivor  should  have  the  right  to  continue 
the  business  for  his  own  individual  benefit  and  profit, 
and  that  he  should  pay  for  the  share  of  the  deceased 
partner  in  five  annual  installments.  They  were  engaged 
in  the  business  of  distilling  and  selling  whisky,  and  as  a 
firm  they  also  made  large  purchases  of  shares  of  stock 
in  corporations,  with  the  intent  that  the  stocks  so  pur- 
chased should  be  the  individual  property  of  the  part- 
ners. Money  was  borrowed  in  the  finn  name  to  a  large 
amoimt,  and  the  individual  partners  provided  their  in- 
dividual collateral  to  secure  the  loans.  The  interests  of 
the  partners  in  the  shares  of  stock  which  they  purchased 
were  not  in  the  same  proportion  as  their  interests  in  the 
firm.  Their  transactions  in  purchases  of  stock  resulted 
in  heavy  losses  and  the  creation  of  a  large  indebtedness. 

Andrew  M.  Moore  died  January  26,  1898,  testate, 
naming  as  his  executors  the  Fidelity  Trust  Company, 
Walton  Pennewill  and  Joseph  F.  Sinnott.  Five  days 
later,  on  January  31,  1898,  Sinnott  informed  Moore's 
executors  of  his  intention  to  exercise  his  rights  under 
the  partnership  agreement.  Appraisers  were  appointed 
by  agreement  who  made  an  inventory  and  placed  a  val- 
uation upon  the  assets.  A  public  accountant  was  also 
employed  who  audited  the  books  and  accounts  of  Moore  & 
Sinnott  and  prepared  a  balance  sheet  which  showed  that 
the  net  amount  of  the  share  of  Moore  in  the  firm  was 
$29,049.93,  subject  to  possible  deductions  for  bad  debts. 
This  balance  was  reached  by  charging  to  each  partner 
the  amount  of  money  advanced  for  him  or  upon  his  ac- 
count, by  the  firm,  and  by  including  his  share  of  the 
outstanding  liabilities  of  the  firm. 

The  present  proceeding  was  the  adjudication  of  the 
fifth  account  of  the  executors  of  the  will  of  Andrew  M. 
Moore.  The  first  question  raised  by  this  appeal  is  as  to 
the  amount  of  interest  which  should  have  been  paid  by 
Mr.  Sinnott  to  the  estate  of  A.  M.  Moore,  upon  the 
amount  of  the  share  in  the  partnership  taken  over  by 
him.    The  auditing  judge  accepted  the  result  of  the  ao- 
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count  stated,  as  of  date  January  31,  1898,  and  the  settle- 
ment made  thereunder,  and  said,  "No  question  can  now 
arise  as  to  the  propriety  of  the  settlement  made.  The 
matter  has  been  settled  for  all  time  by  the  adjudication 
of  the  second  account,  the  audit  of  which  was  had  Jime  7 
to  13,  1900."  But  he  took  a  position,  with  reference  to 
the  payments  of  the  firm  indebtedness,  which  resulted  in 
surcharging  the  surviving  executors  with  the  sum  of 
$6,086.32,  as  interest  upon  the  balance  due  under  the 
settlement,  to  the  estate  of  A.  M.  Moore.  It  appears 
that  under  the  stated  account  it  was  shown  that  as  of 
date  January  31,  1898,  the  gross  amount  of  the  share  of 
Andrew  M.  Moore  in  the  business  was  $376,581.80,  but 
this  was  subject  to  the  deduction  of  a  balance  due  to  the 
firm  by  Andrew  M.  Moore  of  $117,042.43,  for  advances 
made  for  him,  and  of  the  further  sum  of  $230,489.44, 
which  was  the  share  of  Andrew  M.  Moore  in  certain  bills 
payable,  so  that,  as  against  the  gross  amount  of  his  in- 
terest in  the  firm,  an  aggregate  sum  of  $347,531.87  was 
due  and  payable  by  the  estate  of  Andrew  M.  Moore  for 
advances,  and  as  its  share  of  the  indebtedness  of  the 
firm  of  Moore  &  Sinnott.  Subtracting  this  amount  of 
$347,531.87  from  the  entire  value  of  his  interest,  which 
was  $376,581.80,  leaves,  as  above  stated,  the  net  value  of 
Andrew  M.  Moore's  share  in  the  business  at  $29,049.93. 
Upon  this  amount,  Joseph  F.  Sinnott,  by  reason  of  his 
taking  over  the  entire  business,  as  was  his  right  imder 
the  partnership  agreement,  was  of  course  liable  to  pay 
interest,  until  the  amount  was  liquidated.  But  the  audit- 
ing judge  assiuned  that  Sinnott  was  to  pay  interest  upon 
the  gross  amount  of  the  share  of  A.  M.  Moore,  less  such 
amounts  as  he  paid  to  the  firm  creditors  upon  the  amount 
of  the  obligations  which  he  agreed  to  pay  to  them  for 
the  Moore  estate.  We  see  no  warrant  for  this  position. 
It  is  apparent  that  the  effect  of  the  use  which  was  made 
of  the  firm  money  in  the  purchase  of  stocks,  for  the  in- 
dividual ownership  of  the  partners,  was  to  withdraw 
from  the  business  that  much  of  the  partnership  funds. 
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It  was  therefore  manifest  that  the  share  of  each  partner 
in  the  business,  when  the  partnership  was  dissolved, 
could  only  be  ascertained  by  deducting  all  advances 
made  for  him,  and  also  by  charging  him  with  his  share  of 
the  outstanding  firm  notes  or  liabilities.    This  principle 
was  admitted  by  the  auditing  judge.     But  he  did  not 
regard  the  assumption  by  Mr.  Sinnott  of  the  obhgations 
of  the  Moore  estate  to  the  firm  in  the  sum  of  $347,581.87, 
as  of  date  January  31,  1898,  as  the  equivalent  of  payment 
of  that  amount  at  that  time.    In  this  view  we  think  he 
was  mistaken.    When  Mr.  Sinnott  assumed  the  payment 
of  obligations  which  otherwise  the  estate  of  A.  M.  Moore 
would  have  had  to  discharge,  it  was  precisely  the  equiva- 
lent to  their  payment  in  cash,  provided  of  course,  that 
Mr.  Sinnott  was  solvent,  and  that  he  did  actually  dis- 
charge the  obligations  which  he  thus  assumed.    Whether 
he  paid  them  at  once,  and  in  cash,  or  whether  he  bor- 
rowed the  money  with  which  to  make  the  payments, 
upoti  long  time  and  at  low  interest,  was  not  a  matter  of 
moment  to  the  estate  of  A.  M.  Moore.     The  essential 
thing  was  that  it  was  relieved  of  the  necessity  of  making 
payment.    It  had  no  right  to  require  Sinnott  to  pay  to 
it  interest  at  six  per  cent  upon  the  balance  due  to  firm 
creditors,  and  thus  make  a  profit  out  of  the  arrangement 
which  he  made  for  carrying  his  indebtedness  at  a  lower 
rate.    So  long  as  Sinnott  held  the  estate  harmless,  he  had 
the  right  to  make  his  own  arrangements  with  creditors 
as  to  the  payment  of  the  firm  obligations,  upon  terms 
mutually  satisfactory.     Nor  did  the  fact  that  the  col- 
laterals of  the  Moore  estate  remained  in  pledge  make 
any  difference;  for  that  was  in  accordance  with  the  terms 
of  the  partnership  agreement.    Admittedly  Mr.  Sinnott 
did  pay  the  obligations  which  he  assumed,  and  the  col- 
lateral was  all  in  due  time  restored  to  the  estate  of  A.  M. 
Moore.    We  see  nothing  to  justify  the  court  below  in  ig- 
noring the  terms  of  the  settlement  which  fixed  the  net 
amount  of  Sinnott's  indebtedness  to  Moore's  estate,  at 
the  time  when  he  elected  to  take  the  interest  of  his  de- 
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ceased  partner  at  the  sum  of  $29,049.93.  If  Sinnott  had 
at  that  time  called  upon  Moore's  estate  to  pay  its  share 
of  the  obligations  in  cash,  and  had  then  taken  advantage 
of  his  right  under  the  partnership  articles  to  pay  Moore's 
estate  in  deferred  installments,  such  deferred  payments 
would  of  course  have  borne  interest.  But  Sinnott  had 
the  right  to  do  just  what  he  did  do;  that  is,  assume  the 
payment  of  all  the  firm's  outstanding  obligations,  and 
pay  to  Moore's  estate  the  net  value  of  its  interest  in  the 
firm.  The  partnership  agreement  gave  Sinnott  the  right 
to  take  over  the  business  "for  his  individual  benefit  and 
profit,"  as  soon  as  he  exercised  his  option.  The  surcharge 
of  interest  as  made  by  the  court  below  is  inconsistent 
with  this  right  in  Mr.  Sinnott.  The  decision  in  Harb- 
ster's  App.,  125  Pa.  1,  bears  directly  upon  the  point  in 
question.  It  was  there  held  that  under  a  similar  agree- 
ment, the  liabihty  of  the  surviving  partners  was  for  the 
worth  of  the  share  of  the  decedent  at  the  time  they 
elected  to  take  it,  under  the  agreement.  The  rights  of 
all  parties  were  fixed  when  the  election  was  made.  In 
the  present  case,  when  Sinnott  made  the  election  to  take 
over  the  business,  the  firm  liabilities  included  the  out- 
standing notes,  which  of  course  had  to  be  taken  into  ac- 
count in  ascertaining  the  condition  of  the  firm,  and  the 
value  of  the  shares  of  the  partners. 

The  payments  which  Mr.  Sinnott  made  in  discharging 
the  indebtedness  of  the  firm  were  not  payments  to  the 
Moore  estate,  but  were  payments  to  the  creditors  of  the 
firm,  made  in  the  discharge  of  the  obligations  he  assumed 
imder  the  settlement.  We  think  the  auditing  judge  was 
therefore  in  error,  in  the  theory  which  he  adopted,  which 
led  to  surcharging  the  executors  with  interest  upon  the 
gross  amount  of  the  share  of  A.  M.  Moore  in  the  firm, 
less  the  amount  of  interest  which  he  paid  to  the  firm 
creditors.  The  liabihty  of  Mr.  Sinnott  to  pay  interest 
was  only  upon  the  net  amount  of  the  share  of  Andrew 
M.  Moore,  which  as  fixed  by  the  account  stated,  was 
$29,049.93. 
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The  second  question  raised  by  this  appeal  is  set  forth 
in  the  twelfth  assignment  of  error,  in  which  complaint  is 
made  that  the  auditing  judge  erred  in  reducing  the 
amoxmt  allowed  for  coimsel  fees  for  services  rendered 
during  a  period  of  nineteen  months,  including  the  con- 
duct of  extensive  and  important  litigation.  Accountants 
claimed  credit  for  the  payment  of  $10,000,  and  this 
amount  was  reduced  by  the  auditing  judge  to  $7,500. 
There  were  three  executors  and  trustees,  and  each  had 
separate  counsel.  Itemized  statements  of  the  services 
rendered  were  submitted,  from  which  it  appeared  that 
Mr.  Bright  rendered  service  upon  forty-four  diflferent 
dates.  Messrs.  Brown  and  Williams  specified  some 
eighty  different  dates  upon  which  they  rendered  service, 
and  the  memorandum  of  Mr.  McCouch  shows  that  upon 
ninety-six  different  dates  he  rendered  service  to  the  ex- 
ecutors and  trustees.  Mr.  McCouch  and  Mr.  Brown 
testified  at  length  as  to  the  character  and  extent  of  the 
services,  and  Mr.  McCouch  testified  that  in  his  opinion 
the  services  rendered  in  one  of  the  equity  suits  in  the 
United  States  circuit  coxirt  were  in  themselves  suflScient 
to  justify  a  charge  of  $5,000.  And  the  valuation  placed 
upon  various  other  itemized  matters  of  service  raised 
the  aggregate  to  more  than  $10,000.  The  litigation  dur- 
ing the  period  seems  to  have  been  very  considerable,  the 
amounts  involved  large,  and  the  service  rendered,  ex- 
acting. It  embraced  several  suits  in  the  common  pleas 
courts,  two  suits  in  the  circuit  court  of  the  United  States, 
one  appeal  to  the  United  States  court  of  appeals,  and 
three  appeals  to  this  court,  besides  the  general  advice 
from  time  to  time  in  the  management  of  the  estate.  No 
evidence  was  offered  to  show  that  the  services  were  not 
worth  the  amount  charged  by  the  able  and  eminent 
counsel  employed.  The  learnt  auditing  judge  has  not 
given  us  the  benefit  of  any  findings  in  detail  with  respect 
to  the  value  of  the  services,  but  has  contented  himsdf 
with  the  statement  of  the  final  conclusion  reached  by 
him  in  fixing  the  total  amount  to  be  allowed.     Had 
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reasons  been  given  which  fairly  warranted  the  reduction, 
or  had  the  items  of  service  for  which  the  charge  was 
deemed  too  high  been  pointed  out,  or  referred  to,  or  had 
findings  of  fact  upon  disputed  testimony  or  doubtful 
inferences  as  to  the  value  of  the  services  been  set  forth,  we 
would  be  slow  to  question  them.  But  with  the  mere 
naked  conclusion  that  \mder  the  testimony  the  amoimt 
of  the  charge  for  services  by  coimsel  as  a  whole,  was  ex- 
cessive, we  cannot  agree.  We  are  all  of  opinion  that  upon 
the  record  as  it  stands  in  this  appeal,  no  sufficient  reason 
appe£u^  for  reducing  the  amount  of  the  allowance  claimed 
for  counsel  fees.  Of  the  numerous  specifications  of  error 
filed,  it  will  perhaps  be  sufficient  to  sustain  the  eleventh, 
twelfth,  fifteenth,  seventeenth,  eighteenth,  nineteenth, 
twenty-fifth,  twenty-sixth  and  twenty-seventh  assign- 
ments. 

The  surcharge  of  $6,086.32,  growing  out  of  the  re- 
statement of  the  interest  account,  is  reversed,  as  is  the 
surcharge  of  $2,500,  in  reduction  of  the  allowance  for 
counsel  fees.  To  this  extent  the  decree  of  the  orphans' 
court  is  modified. 


Moore's  Estate  (No.  2). 

Partnership— Dissolution  —  Settlement  —  Estoppel  —  Trade-marks  — 
Laches. 

1.  Where  a  partnership  agreement  provides  that  upon  the  death  of 
either  partner  the  surviving  partner  may  take  over  the  business  as  a 
going  concern,  using  the  deceased  partner's  share  "in  the  money  in 
loan  account,  assets  and  property  of  the  firm,"  being  required  to  com- 
pensate the  estate  of  the  deceased  partner  therefor,  with  a  further 
provision  for  an  appraisement  of  "the  stock  on  hand  and  merchandise 
assets,"  an  appraisement  made  in  accordance  with  a  construction  of 
the  agreement,  accepted  and  acquiesced  in  by  all  parties  in  interest 
for  a  period  of  six  years,  which  does  not  take  into  account  the  trade- 
marks and  good  will  of  the  firm,  is  conclusive. 


Digitized  by 


Google 


624  MOORE'S  ESTATE  (NO.  2). 

Syllabus— Opinion  of  the  Ck>urt.  [228  Pa. 

2.  Courts  are  not  disposed  to  look  with  favor  upon  attempts  to 
question  a  private  settlement  between  partners  which  are  not  made 
promptly.  Hence,  if  a  partner,  or  one  claiming  through  him,  p^mits 
a  settlement  to  stand  for  a  long  time  unquestioned,  his  laches  wiU  bar 
an  action  to  open  it  or  set  it  aside,  unless  the  delay  is  satisfactorily 
explained. 

Argued  March  29,  1910.  Appeals,  Nos.  12  and  13, 
March  T.,  1910,  and  No.  101,  Jan.  T.,  1911,  by  Henry 
G.  Moore  et  al.,  from  decree  of  O.  C.  Phila.  Co.,  July  T., 
1898,  No.  56,  dismifismg  exceptions  to  adjudication  in  Es- 
tate of  Andrew  M.  Moore,  deceased.  Before  Fell,  C.  J., 
Potter,  Elkin,  Stewart  and  Moschzisker,  JJ.  Af- 
firmed. 

Exceptions  to  adjudication  of  fifth  account  of  execu- 
tors. 

The  facts  appear  in  the  opinion  of  the  Supreme  C!ourt 
and  in  Moore's  Estate,  ante,  p.  516. 

Dimner  Beeber  and  V,  Oilpin  Robinson^  with  them 
W.  H.  Woodward,  John  M.  Gardner  and  John  G,  Kauf- 
many  for  appellants. 

H.  Gordon  McCouch  and  Ira  J.  WiUiamSy  with  them 
Wm.  Rudolph  Smith  and  Simpson  &  Brown,  for  appellees. 

Opinion  by  Mr.  Justice  Potter,  July  1,  1910: 
Of  the  various  claims  made  by  appellants  in  this  case, 
the  first  is  that  the  accountants  should  be  surcharged  for 
failure  to  secure  for  the  estate  of  Andrew  M.  Moore,  de- 
ceased, the  value  of  decedent's  share  of  the  good  will  of 
the  business  of  Moore  &  Sinnott,  and  the  value  of  the 
trade-marks,  leases,  etc.,  owned  by  the  firm,  with  the 
exception  of  the  lease  of  the  Gibsonton  mills,  which  lat- 
ter by  its  terms  inured  to  the  benefit  of  the  surviving 
lessee.  The  determination  of  this  question  depends 
upon  the  proper  construction  of  the  partnership  agree- 
ment which  was  entered  into  between  the  partners.    The 
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original  {Agreement  between  Moore  and  Sinnott  provided 
that  in  the  event  of  the  death  of  either  partner  the  sur- 
vivor should  have  the  right  to  continue  the  business  on  his 
own  account,  using  "all  the  assets  of  the  copartnership 
and  the  funds  invested  and  employed  therein,"  includ- 
ing the  deceased  partner's  '*  share  of  the  copartnership 
capital  funds  and  assets/'  paying  the  representatives  of 
the  deceased  partner  the  value  of  such  funds  and  assets 
with  interest,  by  annual  payments  during  a  period  of 
six  years.  By  an  amendment  to  the  third  paragraph  of 
the  partnership  agreement,  the  survivor  was  permitted 
the  use  of  the  deceased  partner's  share  '*in  the  money  in 
loan  accoimt,  assets  and  property  of  the  said  firm,"  and 
was  required  to  ''pay  interest  on  the  value  thereof  as 
appraised,  as  hereinafter  provided,"  with  certain  enu- 
merated exceptions,  and  also  to  pay  the  principal  in  five 
annual  installments. 

By  the  fourth  paragraph  of  the  agreement,  which  was 
not  amended,  it  was  provided  that  upon  the  death  of 
either  partner  the  survivor  should  ''cause  the  stock  on 
hand  or  merchandise  assets  of  the  firm  to  be  appraised . 
by  two  disinterested  parties,"  and  duplicates  of  the  ap- 
praisement to  be  furnished  the  surviving  partner  and  the 
representatives  of  the  deceased  partner.  This  was  the 
only  provision  as  to  an  appraisement.  Immediately 
after  the  death  of  Andrew  M.  Moore,  the  surviving  part- 
ner (Sinnott)  notified  the  executors  of  his  intention  to 
take  the  business  under  the  terms  of  the  partnership  ar- 
ticles. 

On  February  14,  1898,  the  executors  wrote  the  counsel 
for  the  three  sons  of  testator  that  Sinnott  had  requested 
the  estate  to  name  one  of  the  appraisers,  and  requested 
suggestions  as  to  the  person  to  be  named.  On  February  17, 
1898,  the  executors  notified  the  same  counsel  that  two 
persons,  naming  them,  had  been  selected  as  appraisers. 
An  appraisement  was  made  by  the  appraisers  thus  mu- 
tually selected,  and  subsequently  the  books  were  exam- 
ined by  expert  accountants  employed  by  both  parties, 
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and  an  account  was  made  up,  which  was  accepted  as  a 
basis  of  settlement  by  Sinnott,  and  by  Moore's  executors. 
This  account  showed  the  net  amount  of  Moore's  intw^t 
in  the  firm  assets,  to  be  $29,049.93,  subject  to  deductions 
for  bad  debts.  Neither  good  will,  trade-marks  and  brands 
nor  firm  name  were  included  in  the  appraisement,  at 
least  as  separate  items,  nor  does  it  appear  that  Sinnott 
was  charged  with  any  sum  on  these  accounts.  Notice  of 
the  result  of  the  appraisement  seems  to  have  been  given 
to  counsel  for  the  sons,  as  appears  from  a  letter  of  Sam- 
uel B.  Huey,  Esq.,  in  which  he  expresses  surprise  at  the 
result.    This  letter  was  dated  March  9,  1898. 

The  first  account  of  the  executors  was  filed  in  1899. 
At  the  audit  two  of  the  sons  were  represented  by  counsel. 
Both  in  the  testimony  and  the  adjudication,  the  appraise- 
ment and  settlement  with  Sinnott  were  rrferred  to,  but 
the  auditing  judge  excluded  the  matter  entirely  from  his 
adjudication,  striking  out  the  charge  of  $29,049.93,  for 
the  net  value  of  decedent's  interest  in  the  firm,  and  leav- 
ing it  for  a  later  accoxmting.  No  request  was  made  to 
surcharge  the  executors  for  the  value  of  the  good  will, 
trade-marks,  etc.,  or  for  any  sums  based  on  alleged  errors 
in  the  account  which  was  the  basis  of  the  settlement. 
On  December  21,  1899,  in  response  to  a  letter  from  Mr. 
Huey,  who  represented  George  M.  Moore,  counsel  for 
the  executors  by  letter  notified  him  that  Sinnott  had 
'* purchased"  Moore's  interest  in  the  business  at  the  ap- 
praised value  of  $29,049.93,  and  was  paying  interest  on 
that  sum,  and  on  November  10,  1899,  the  executors  fur- 
nished to  Messrs.  Budd  and  Ziegler,  counsel  for  Albert  H. 
Moore,  a  complete  copy  of  the  appraisement  and  state- 
ment, showing  how  the  balance  of  $29,049.93,  was 
reached. 

A  second  account  was  filed  by  the  executors  in  1900. 
At  the  audit  before  President  Judge  Hanna,  all  three 
sons  were  represented  by  counsel.  The  entire  subject  of 
the  appraisement  and  the  settlement  was  gone  over  in 
the  testimony  at  this  audit;  Sinnott  himself,  who  was 
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then  living,  being  a  witness.  No  question  was  raised  as 
to  the  correctness  of  the  appraisement,  or  the  binding 
effect  of  the  settlement.  On  the  contrary,  counsel  for 
Albert  H.  Moore  apparently  acting  with  the  concurrence 
of  counsel  for  the  other  two  sons,  expressly  asked  that 
the  executors  be  surcharged  with  "the  outstanding  in- 
terest in  the  firm  of  Moore  &  Sinnott,  as  shown  by  the 
appraisement  and  report  furnished  by  John  Heins  & 
Company,  amoimting  to  $29,049.93,  as  of  December  31, 
1898."  Counsel  for  the  sons  also  asked  that  the  execu- 
tors be  surcharged  with  the  securities  of  Moore  which 
had  been  pledged  as  collateral  for  the  speculative  firm 
notes,  or  with  their  value,  for  the  reason  that  it  appeared 
in  the  account  of  Mr.  Heins  that  the  debts  for  which 
those  securities  were  pledged  had  been  assumed  by 
Mr.  Sinnott  in  the  accounting.  There  was  no  request  to 
surcharge  the  accountants  for  any  amount  on  account  of 
good  will,  trade-marks,  firm  name  or  any  other  matter, 
not  contained  in  the  appraisement  and  the  Heins  account. 
The  auditing  judge  refused  to  surcharge  as  requested, 
aAd  exceptions  to  his  adjudication  were  dismissed  by 
the  court  in  banc.  On  appeal  by  George  M.  Moore  to 
this  court,  the  following  assignment  of  error  was  filed: 
*'The  court  erred  in  dismissing  the  third  exception  to 
the  adjudication,  which  was  as  follows:  *III.  Because  the 
learned  auditing  judge  did  not  surcharge  the  executors 
with  the  difference  between  the  value  of  the  decedent's 
estate  in  the  whisky  business  of  the  firm  of  Moore  & 
Sinnott,  as  shown  by  the  account  stated  of  Mr.  Heins, 
Appendix,  p.  21,  viz.,  $376,581,  and  the  amount  the 
executors  agreed  to  accept  therefor,  $29,049.93,  to  wit, 
$347,531,  it  appearing  from  the  evidence  that  the  debts 
of  Moore  &  Sinnott  so  charged  off  against  the  decedent's 
interest  in  obtaining  the  said  valuation  of  the  decedent's 
interest,  have  not  been  actually  paid  by  the  surviving 
partners,  and  remain  as  outstanding  debts  of  the  decedent 
with  his  individual  collateral  pledged  therefor.'  "  This 
showed  full  knowledge  of  the  situation. 
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A  third  account  was  filed  by  the  executors  in  1903;  a 
fourth  account  in  1904,  and  the  present  proceeding  was 
the  adjudication  of  the  fifth  account  of  the  executors. 
In  this  proceeding  the  auditing  judge  held  that  ''no 
question  can  now  arise  as  to  the  propriety  of  the  settle- 
ment made  (by  the  executors  with  the  surviving  partner). 
That  matter  has  been  settled  for  all  time  by  the  adju- 
dication  of  the  second  account,  the  audit  of  which  was 
had  J\me  7  to  13,  1900.  At  that  audit  Mr.  Sinnott  tes- 
tified that  he  owned  the  business  in  his  own  right,  Feb- 
ruary 1,  1898,  and  had  agreed  to  pay  to  the  Moore  estate 
$29,000  (approximately),  subject  to  deduction  for  bad 
debts,  according  to  the  terms  of  the  agreement,  and  had 
also  agreed  to  assume  all  liabilities.  Mr.  Dale  of  coun- 
sel for  the  executors,  put  in  evidence  all  the  various 
agreements  hereinbefore  set  forth.  Mr.  Divine  of  coun- 
sel for  Greorge  M.  Moore,  offered  in  evidence  copy  of  the 
apportionment  and  appraisement  of  the  account  of 
Moore  &  Sinnott,  made  by  Mr.  Heins;  also  appraise- 
ment of  the  interest  of  Andrew  M.  Moore  in  the  firm  of 
Moore  &  Sinnott;  while  Mr.  Huey  offered  the  letter  froin 
Mr.  Dale,  dated  November  11,  1899,  and  Mr.  Dale  went 
on  record  with  this  admission:  'We  will  stand  on  the  let- 
ter as  an  absolutely  correct  statement  of  the  facts  therein 
contained.'  Mr.  Divine  also  offered  in  evidence  a  list 
of  the  outstanding  securities  belonging  to  the  estate  of 
Andrew  M.  Moore  aggregating  upwards  of  $609,000, 
with  a  specific  request  that  the  executors  should  be  sur- 
charged with  them.  The  three  sons  were  all  represented 
by  counsel,  and  two  of  them  took  appeals  to  the  Supreme 
Court.  In  the  'paper-book'  of  George  M.  Moore  and 
Albert  H.  Moore  the  will,  all  the  agreements,  the  Heins 
apportionment  of  account  of  Moore  &  Sinnott,  the  bal- 
ance sheet,  amended  balance  sheet,  and  the  letter  from 
Mr.  Piggott  and  from  Mr.  Dale  and  Mr.  Huey  were 
printed  as  exhibits,  together  with  a  summary  of  the 
speculative  accounts  and  notes." 

As  the  auditing  judge  says,  the  law  of  this  case  is 
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found  in  the  agreement.  Under  it  the  survivor  had  the 
right  to  continue  the  business,  as  it  had  been  carried  on 
by  the  partnership,  and  to  take  it  over  as  a  going  con- 
cern. He  was  to  cause  "the  stock  on  hand,  or  merchan- 
dise assets  of  the  firm  to  be  appraised,''  and  that  ap- 
praised value  was  what  he  was  to  pay  for.  The  use  of 
the  term  "merchandise  assets''  limits  the  appraisal  to 
the  goods  themselves.  The  appraisers  may  have  taken 
into  account  the  fact  that  the  merchandise  would  be 
sold  in  connection  with  an  established  business,  and  un- 
der well-known  brands,  which  would  make  them  more 
valuable;  but  whether  they  did  so  or  not,  does  not  appear. 
We  agree  with  the  court  below  that  in  this  case  the  ques- 
tion of  the  value  of  the  good  will  as  a  separate  asset  does 
not  arise.  We  regard  the  action  taken  by  the  parties 
at  the  time  of  the  appraisement,  and  their  subsequent 
acquiescence  in  what  was  done,  as  binding  upon  them. 
The  first  demand  made  by  any  of  these  appellants  upon 
the  executors  for  any  accounting  for  the  value  of  the 
good  will,  trade-marks,  etc.,  as  separate  assets,  seems  to 
have  been  made  through  counsel  for  two  of  them  upon 
March  15  and  April  7,  1904,  after  three  accounts  of  the 
executors  had  been  filed  and  audited. 

The  construction  placed  upon  the  articles  of  partner- 
ship, when  the  appraisement  was  made,  and  the  busi- 
ness was  taken  over  by  Mr.  Sinnott  in  1898,  was  not  an- 
tagonistic to  anything  expressed  in  the  agreement,  and 
it  seems  to  us  to  have  been  in  harmony  with  the  purpose 
and  intent  thereof;  and  especially  in  view  of  its  accept- 
ance and  long  acquiescence  therein  by  the  parties  in- 
terested, the  construction  adopted  is  entitled  to  great 
weight.  The  personal  representatives  of  the  deceased 
partner  were  familiar  with  the  circmnstances  of  the 
partnership,  and  they  agreed  with  the  surviving  partner 
that  a  proper  construction  of  the  partnership  agreement 
carried  the  right  to  continue  the  business,  and  to  enjoy 
the  good  will,  trade-marks,  etc.,  without  special  compen- 
sation therefor.  This  practical  construction  placed  upon 
Vol.  ccxxviii — 34 
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the  agreement  was  also  known  to  the  three  sons  of  An- 
drew M.  Moore,  the  present  appellants,  and  it  does  not 
appear  that  they  raised  any  question  as  to  the  good  will, 
etc.,  not  having  been  properly  appraised,  until  more 
than  six  years  after  the  date  of  the  settlement.  There 
was  no  concealment  as  to  what  was  done,  and  the  sur- 
viving partner  dealt  with  the  other  executors  who  were 
not  members  of  the  firm.  Under  these  circumstances 
we  think  that  as  was  said  by  Chief  Justice  Fuller,  sit- 
ting in  United  States  circuit  court  of  appeals,  7th  circ., 
in  HoUaday  v.  Imp.  Ck).,  57  Fed.  Repr.  774,  "If  the 
executor  and  the  survivor  in  good  faith,  come  to  an  ac- 
counting respecting  the  partnership  affairs,  and  setUe 
the  same  as  a  final  account  such  settlement  cannot  be 
overhauled,  except  on  the  groxmd  of  fraud  (or  such  un- 
fairness as  is  equivalent  thereto)  or  mistake."  And  a 
soxmd  principle  is  thus  stated  in  30  Cyc.  of  L.  &  P.  705: 
"Courts  are  not  disposed  to  look  with  favor  upon  at- 
tempts to  question  a  private  settlement  between  part- 
ners which  are  not  made  promptly.  Hence,  if  a  partner, 
or  one  claiming  through  him,  permits  a  settlement  to 
stand  for  a  long  time  unquestioned,  his  laches  will  bar 
an  action  to  open  it  or  set  it  aside,  imless  the  delay  is 
satisfactorily  explained." 

In  view  of  the  fact  that  there  was  an  article  of  agree- 
ment in  this  case  providing  for  the  taking  over  of  the 
business  by  the  surviving  partner,  and  specifying  what 
should  be  appraised  as  assets  of  the  firm,  and  in  view  of 
the  further  fact  that  the  appraisement  was  made,  in  ac- 
cordance with  a  construction  of  the  agreement  accepted 
and  acquiesced  in  for  so  long  a  time  by  all  parties  in  in- 
terest, we  do  not  feel  called  upon  to  determine  to  what 
extent  the  good  will  of  the  business  might  have  been 
valuable  as  an  asset  to  be  accoxmted  for,  in  the  absence 
of  a  partnership  agreement,  under  which  it  was  assumed 
that  the  good  will  passed  imder  the  purchase  of  the  tangi- 
ble assets. 

Under  the  seventh  assignment  of  error,  coimsel  for  ap- 
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pellants  maintain  that  in  making  up  the  balance  sheet 
as  of  date  January  31,  1898,  the  expert  accoimtant 
charged  A.  M.  Moore  twice  with  his  share  of  Reading 
pool  notes,  and  that  the  result  was  an  error  of  seven- 
sixteenths  of  $432,200,  or  the  sum  of  $189,087.50,  against 
Moore.  It  might  be  sufficient  to  say  again,  that  the 
settlement  between  the  executors  and  Sinnott  must  be 
regarded  as  conclusive,  and  not  now  open  to  attack. 
But  the  large  amount  involved^  and  the  gravity  of  the 
error,  if  it  exists,  has  led  us  to  carefully  re-examine  the 
basis  of  the  settlement,  with  the  result  that  in  so  far  as 
we  have  been  able  to  discover,  there  is  nothing  to  justify 
an  inference  of  a  double  charge  against  Mr.  Moore. 
Prior  to  January  31,  1898,  payments  for  account  of  the 
partners  had  been  made  to  the  old  Reading  pool,  amount- 
ing to  $902,581.78.  This  amount  was  advanced  for  the 
benefit  of  the  partners  equally,  and  might  have  been 
charged  to  them  at  the  time  as  so  much  cash.  But  it 
was  carried  upon  the  books,  until  the  reorganization  of 
the  Reading  railway,  and  then  the  amount  was  charged 
oflf,  one-half,  or  $451,290.89,  to  each  partner.  That  en- 
try had  no  relation  to  the  payment  of  any  outstanding 
finn  notes;  it  was  merely  to  cover  that  much  money 
taken  from  the  firm  by  each  partner.  For  the  firm  notes 
which  had  been  issued  for  borrowed  money,  there  was  of 
course  a  liability  upon  the  part  of  both  of  the  partners. 
But  this  charge  of  $451,290.89,  was  for  fimds  actually 
withdrawn  by,  or  on  account  of  each  partner,  just  as 
much  as  though  it  had  been  paid  in  currency.  It  was  un- 
fortunately invested  by  them  in  Reading  stock  prior  to 
the  reorganization,  and  thus  lost;  but  the  principle  is 
just  the  same  as  though  it  had  been  invested  by  them  in 
government  bonds,  and  locked  up  in  the  strong  box  of 
each  partner.  Counsel  for  appellants  seem  to  have  been 
confused  by  the  book  entries  for  this  transaction,  and 
were  led  to  regard  it  as  being  a  charge  for  the  share  of 
each  partner  for  the  payment  of  outstanding  notes, 
whereas  it  was  a  charge  for  funds  withdrawn  from  the 
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partnership.  If  this  statement  of  the  situation  is  cor- 
rect, then  there  is  no  cause  for  complaint  by  appellants 
with  regard  to  the  apportionment  of  the  liability  of  each 
partner  upon  the  outstanding  firm  notes.  In  other 
words,  if  the  charging  oflf — on  the  books  of  the  amount 
of  the  old  Reading  pool — had  no  relation  to  the  payment 
of  firm  notes,  then  there  was  no  dupUcation  of  charge 
against  the  estate  of  A.  M.  Moore.  For  the  reasons  just 
stated,  we  are  clear  that  there  was  no  such  duplication. 

The  question  raised  by  the  fifteenth  assignment  of 
error,  as  to  a  slight  error  in  calculating  commissions,  has, 
as  we  have  been  informed,  been  corrected.  So  also  with 
regard  to  the  amount  of  $5,008.65,  claimed  as  a  surcharge 
under  the  nineteenth  assignment.  That  we  understand 
from  the  statement  in  appellee's  paper-book,  has  been 
paid  by  the  estate  of  Sinnott  to  the  Moore  estate. 

The  claim  of  appellants  with  regard  to  the  reduction 
of  the  allowance  for  counsel  fees  has  been  discussed  and 
disposed  of,  in  the  opinion  just  handed  down  in  the  ap- 
peal of  the  executors  from  the  decree  of  the  court  below 
in  this  case.  In  the  present  appeal,  the  assignments  of 
error  are  all  dismissed,  and  in  so  far  as  the  questions 
raised  by  them  are  concerned,  the  decree  of  the  orphans' 
court  is  affirmed. 


I^azarus  v.  Lehigh  &  Wilkes-Barre  Coal  Company, 
Appellant. 

Mines  and  mining — Coal  lease — Landlord  and  tenant — Affidavit  of  de- 
fense. 

In  an  action  of  assumpsit  against  a  coal  company  to  recover  the 
value  of  coal  mined  from  a  small  tract  of  land,  forming  part  of  a  mudi 
larger  tract  of  coal  lands,  operated  under  a  lease  from  plaintiff's  prede- 
cessors in  title  to  the  assignors  of  defendant  company,  an  affidavit  of 
defense  is  insufficient  which  denies  that  title  to  the  small  tract  ever 
existed  in  plaintiffs  or  their  predecessors,  or  that  any  right  to  the  tract 
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passed  under  the  lease,  and  claims  title  in  defendants  by  purchase  after 
the  date  of  the  lease,  but  which  does  not  show  any  chain  of  title  in  the 
defendants  from  the  commonwealth,  does  not  contain  an  averment  as 
to  how  title  became  vested  in  its  grantors,  and  which  admits  the 
existence  of  the  lease  and  defendants'  possession  thereunder. 

Argued  April  12,  1910.  Appeal,  No.  91,  Jan.  T.,  1910, 
by  defendant,  from  order  of  C.  P.  Luzerne  Co.,  Oct.  T., 
1908,  No.  1,180,  making  absolute  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense  in  case  of  George 
Lazarus  et  al.  v.  Lehigh  &  Wilkes-Barre  Coal  Company. 
Before  Fell,  C.  J.,  Brown,  Mestrezat,  Potter  and 
Elkin,  JJ.    Affirmed. 

Assumpsit  for  value  of  coal  mined.    Before  Garman,  J. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  among  others  was  in  making  absolute 
rule  for  judgment  for  want  of  sufficient  affidavits  of  de- 
fense. 

Andrew  H.  McClintock,  for  appellant. 

W.  Alfred  Valentine y  with  him  (?.  Fred  Lazarus y  for 
appellees. 

Opinion  by  Mr.  Justice  Potter,  July  1,  1910: 
Counsel  for  appellant  here  contends  that  the  court  be- 
low erred  in  entering  judgment  against  it  for  want  of  a 
sufficient  affidavit  of  defense.  The  action  was  assump- 
sit, to  recover  the  value  of  coal  mined  from  a  small  tract 
of  land,  containing  some  two  acres,  143  perches,  forming 
part  of  a  much  larger  tract  of  coal,  operated  under  a  lease 
from  plaintiff's  predecessors  in  title,  to  the  assignors  of 
the  defendant  company.  The  statement  of  claim  filed 
by  plaintiffs  sets  forth  the  lease  in  question,  the  rights  of 
the  plaintiffs  thereunder,  the  rights  and  liabilities  of  the 
defendant  company,  the  proviso  for  the  payment  of 
royalty,  the  possession  by  the  defendant  of  the  devised 
tract  under  the  lease,  its  mining  of  coal  therefrom,  and 
its  refusal  to  accoimt  to  plaintiffs,  and  pay  for  the  coal 
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mined  from  the  said  small  portion,  containing  two  acres, 
143  perches.  The  amended  statement  of  claim  shows  a 
chain  of  title  from  the  conmionwealth  down  to  the  plain- 
tiffs. The  defendant  company  in  its  affidavit  of  defense 
admits  the  existence  of  the  lease,  and  its  possession  there- 
under, but  sets  forth  that  the  small  tract  in  question  did 
not  belong  to  the  plaintiffs,  or  the  original  lessors  at  the 
date  of  the  lease,  or  at  any  time  thereafter.  It  further 
claims  to  have  purchased  the  small  tract  from  other 
parties,  after  the  date  of  the  lease,  and  denies  that  it  ob- 
tained any  right  to  that  tract,  under  the  lease.  The  affi- 
davit of  defense  does  not,  however,  show  any  chain  of 
title  in  the  defendant,  leading  out  of  the  conunonwealth, 
and  there  is  no  averment  as  to  how  the  title  which  it 
claims  to  have  purchased  became  vested  in  its  grantors. 
The  aflSdavit  is  therefore  deficient  in  this  respect.  It  is 
not  enough  for  the  defendant  to  make  a  bald  assertion 
that  it  has  a  title  in  fee  simple  to  the  land  in  dispute, 
without  setting  forth  the  chain  of  title  upon  which  it  re- 
lies. Having  admittedly  taken  possession  under  the 
lease,  of  the  larger  tract  of  land,  of  which  the  portion  in 
dispute  seems  to  have  been  a  part,  the  biurden  was  upon 
the  defendant  to  show  wherein  the  title  of  plaintiffs  to  the 
small  tract  was  deficient.  Neither  eviction  nor  ouster 
from  the  land  in  question  was  averred.  It  is  suggested 
that  the  terms  of  the  coal  lease  amounted  to  a  sale  of 
the  coal  in  place,  and  put  the  parties  in  the  position  of 
vendor  and  vendee.  But  whether  the  defendant  be  re- 
garded as  tenant  or  as  vendee,  it  cannot  use  the  possession 
it  acquired  under  the  lease,  to  the  injury  of  those  from 
whom  it  received  it.  We  agree  with  the  view  of  the  court 
below,  that  the  averments  of  the  affidavits  of  defense  are 
not  sufficiently  specific,  and  that  they  do  not  set  forth 
facts  which,  if  proven,  would  constitute  a  defense;  and 
that  the  averments  are  in  effect  mere  general  denials  of 
indebtedness. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 
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FetterhoflF's  Estate. 

WiU--CharUable  devise— Act  of  April  26,  1866,  P.  L.  SB8— Attesting 
witnesses — Disqudtifying  interest — Officers  of,  charity. 

Where  a  will  includes  a  number  of  legacies  and  a  general  residuary 
devise  for  charitable  purposes,  and  two  of  the  three  attesting  witnesses 
are  connected  with  one  of  the  charities  benefited,  in  the  capacity  of 
trustees,  while  the  third  witness  is  an  officer  in  several  of  the  religious 
and  charitable  organizations  benefited,  the  witnesses  are  disqualified 
under  the  act  of  1855  and  the  charitable  gifts  fail. 

Argued  April  13,  1910.  Appeal,  No.  59,  Jan.  T.,  1910, 
by  the  Foreign  Missionary  Society  et  al.,  from  the  final 
decree  of  0.  C.  Franklin  Co.,  confirming  report  of  auditor 
in  Estate  of  Ann  E.  Fetterhoff,  deceased.  Before  Brown, 
Mestrbzat,  Potter,  Elkin  and  Moschzisker,  JJ.  Af- 
firmed. 

Exceptions  to  report  of  W.  O.  Nicklas,  Esq.,  auditor. 
Before  Gillan,  P.  J. 

Ann  E.  Fetterhoflf  died  on  November  17,  1906,  testate, 
leaving  to  survive  her  her  mother  and  sister.  Her  will, 
dated  March  17,  1906,  besides  providing  bequests  for  a 
nimiber  of  relatives,  included  legacies  to  the  Mrst  Church 
of  the  United  Brethren  in  Christ,  and  to  the  treasurer  of 
the  Old  People's  Home;  and  the  residuary  estate,  in  equal 
shares,  was  devised  to  the  following  institutions  and  so- 
cieties connected  with  the  United  Brethren  Denomina- 
tion: Foreign  Missionary  Society,  Home  Missionary  So- 
ciety, Church  Erection  Society,  Woman's  Missionary 
Society,  Beneficiary  Fund,  Union  Biblical  Seminary,  Leb- 
anon Valley  College,  and  the  Quincy  United  Brethren 
Orphanage  and  Home.  The  will  was  attested  by  three 
witnesses.  Rev.  W.  H.  Washinger,  J.  C.  Peters  and  W.  O. 
Appenzellar.  Peters  and  Appenzellar  were  members  and 
trustees  of  the  First  Chiurch,  and  Washinger  was  pre- 
siding elder  of  the  Pennsylvania  Conference,  trustee  of 
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Lebanon  Valley  College,  director  of  Quincy  Orphanage, 
and  director  of  Home  Missionary  Society.  The  trustees 
of  the  church  and  all  the  societies  and  organizations 
served  without  compensation. 

On  these  facts  the  auditor  found  that  these  witnesses 
were  not  disinterested,  and  the  bequests  to  charitable 
and  religious  uses  were  invalid.  Exceptions  were  filed 
to  the  auditor's  report,  which  were  overruled  and  final 
decree  entered. 

Errors  designed  were  in  holding  that  the  attesting  wit- 
nesses were  not  disinterested,  and  in  entering  decree  as 
above. 

Walter  K,  Sharpe  and  John  G.  Johnson,  with  them 
John  D.  Rice  and  Irvin  C.  Elder,  for  appellant. — None  of 
the  subscribing  witnesses  had  any  such  interest  as  would 
be  within  the  prohibition  of  the  act.  Their  interest  was 
merely  sentimental  and  not  that  pecuniary,  vested  and 
legal  interest  contemplated  by  law:  Snyder  v.  Bull,  17 
Pa.  54;  Combs'  &  Hankinson's  App.,  105  Pa.  155;  Jordan's 
Est.,  161  Pa.  393;  Sorg  v.  First  German  Evangelical 
St.  Paul's  Congregation,  63  Pa.  156;  Daries  v.  Morris,  17 
Pa.  205;  Shortz  v.  Unangst,  3  W.  &  S.  45. 

Although  the  two  necessary  witnesses,  Appenzellar  and 
Peters,  may  not  be  "disinterested"  by  reason  of  their 
connection  with  the  First  Church,  this  does  not  render 
invalid  the  bequests  to  the  other  institutions,  in  which 
they  had  no  interest. 

0.  C  BowerSy  with  him  T.  Z.  Minehart  and  Bonbrake  & 
ZachariaSy  for  appellee. — The  act  of  1855  is  not  to  be 
regarded  as  an  act  relating  to  the  competency  of  witnesses 
in  the  ordinary  sense  of  that  term.  The  question  of  in- 
terest of  an  attesting  witness  is  not  a  question  of  evidence 
at  all.  The  disqualifying  interest  need  not,  and  indeed 
cannot  be,  a  present,  certain  or  vested  interest:  Combs' 
App.,  105  Pa.  155. 


Digitized  by 


Google 


FETTERHOFF'S  ESTATE.  537 

1910.J  Arguments — Opinion  of  the  Court. 

The  proposition  cannot  be  ruled  on  kind  or  quantum  of 
interest,  but  only  on  the  fact  of  interest.  If  the  wit- 
nesses are  so  interested  in  the  church  as  to  render  them 
incompetent  as  witnesses  to  a  will  containing  bequests 
to  that  church,  it  follows,  that  they  are  incompetent  en- 
tirely as  witnesses  to  the  will,  and  all  charitable  bequests 
fail:  Kessler's  Est.,  221  Pa.  314. 

Per  Curiam,  July  1,  1910: 

The  religious  and  charitable  bequests  and  devises  of 
the  testatrix  are  void  for  her  failure  to  have  the  execution 
of  her  will  attested  by  two  credible  and,  at  the  time,  dis- 
interested witnesses,  as  required  by  the  Act  of  April  26, 
1855,  P.  L.  328.  Under  Kessler's  Est.,  221  Pa.  314,  no 
one  of  the  three  attesting  witnesses  was  disinterested. 
Nothing  more  need  be  said,  and  the  decree  is  affirmed  at 
appellants'  costs. 


Jeanes's  Estate. 

Wills — Charitable  bequests — Attesting  tvitness — Disqualifying  interest 
—Act  of  April  26, 1855,  P.  L.  328. 

1.  Interest  which  imder  the  act  of  1855  disqualifies  a  witness  from 
attesting  a  will  containing  religious  or  charitable  bequests  must  be  a 
present,  certain  and  vested  one.  It  must  not  be  uncertain,  remote  or 
contmgent. 

2.  An  attesting  witness  to  a  will  is  not  so  interested  as  to  be  dis- 
qualified under  the  act  of  1855  because  the  testatrix  directs  a  com- 
pany, of  which  the  witness  is  a  stockholder  and  vice  president,  to  pay 
the  dividends  on  certain  shares  (A  its  stock  to  a  charity,  upon  the 
latter's  fulfilling  certain  conditions. 

« 
Argued  April  13,  1910.  Appeals,  JJos.  70  and  99, 
Jan.  T.,  1910,  by  Naomi  Rhoads  Walter  et  al.,  from  de- 
cree of  0.  C.  Phila.  Co.,  Oct.  T.,  1907,  No.  496,  dismissmg 
exceptions  to  adjudication  in  Estate  of  Anna  T.  Jeanes, 
deceased.  Before  Brown,  Mestrezat,  Potter,  Elkin 
and  MoscHZiSKER,  JJ.    AflSrmed. 
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Exceptions  to  adjudication. 

The  executors  named  in  the  will  were  the  Pennsyl- 
vania CJompany  for  Insurances  on  Lives,  etc.,  Joseph 
Wharton,  Alfred  Moore  and  Warner  Walter,  to  whom, 
except  Joseph  Wharton,  letters  testamentary  were  duly 
granted — the  will  and  codicils  having  been  proved  by 
Lewis  A.  Balz  and  Helen  E.  Pennypacker,  attesting  and 
subscribing  witnesses.  The  will  was  executed  February  24, 
1907,  and  the  last  codicil  August  5,  1907,  the  testatrix 
having  died  September  24,  1907. 

Other  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  dismissing  exceptions  to  the  ad- 
judication. 

James  Gay  Gordon,  with  him  Joseph  R.  Rhoads,  for 
Naomi  Rhoads  Walter,  appellant. 

James  Gay  Gordon,  with  him  Francis  Macomb  Gumbes, 
for  Chalkley  Holt  and  Seth  W.  Holt,  appellants.— The 
interest  of  a  stockholder  in  a  trustee  corporation  dis- 
qualifies him:  Kessler's  Est.,  221  Pa.  314;  Philadelphia, 
etc.,  R.  R.  Co.  V.  Hickman,  28  Pa.  318;  Hill  v.  Frazier, 
22  Pa.  320;  (J.  S.  v.  Johns,  4  Dallas,  412;  Phila.  Ins.  Co.  v. 
Washington  Ins.  Co.,  23  Pa.  250;  Irvine  v.  Lmnbermen's 
Bank,  2  W.  &  S.  190;  Marion  Ben.  Society  v.  Com.,  31 
Pa.  82. 

An  executor  cannot  be  an  attesting  witness  under  the 
act  of  1855:  Snyder  v.  Bull,  17  Pa.  54;  Combs'  &  Hank- 
inson's  App.,  105  Pa.  155;  Jordan's  Est.,  161  Pa.  393. 

The  interest  which  disqualifies  need  not  be  ''substan- 
tial" m  quantity:  Kessler's  Est.,  221  Pa.  314;  Grayble  v. 
York  &  Gettysburg  Turnpike  Road  Co.,  10  S.  &  R.  269; 
Scott  V.  McLellan  et  al.,  2  Maine,  199;  Marquand  v. 
Webb,  16  Johnson  (N.  Y.),  89. 

John  G.  Johnson,  with  him  Maurice  Bower  Saul,  John  D. 
Rice,  Irvin  C.  Elder,  Walter  K.  Sharpe,  for  Alfred  Moore, 
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Warner  Walter  and  the  Pennsylvania  Company  for  In- 
surances on  lives,  executors  and  trustees,  appellee. — ^A 
trustee  like  an  executor  is  disinterested,  and  commissions 
do  not  disqualify:  Snyder  v.  Bull,  17  Pa.  54;  Jordan's 
Est.,  161  Pa.  393;  Combs'  App.,  105  Pa.  155;  Kessler's 
Est.,  221  Pa.  314. 

Clement  B.  Wood,  with  him  Morgan,  Lewis  &  Bochius, 
for  Germantown  Trust  Company,  appellee. 

Fell  &  Spalding  and  Joseph  T.  Bunting,  for  trustees  of 
Philadelphia  Yearly  Meeting  of  Friends,  appellee. 

Opinion  by  Mr.  Justice  Brown,  July  1,  1910: 
The  testatrix,  a  single  woman,  gave  the  bulk  of  her 
large  estate  to  charities.  Collateral  next  of  kin  whom 
she  remembered — the  closest  being  a  first  cousin — seek 
to  avoid  this  disposition  of  her  estate,  on  the  ground 
that  her  will  was  not  duly  attested  by  two  credible  and, 
at  the  time,  disinterested  witnessses,  as  required  by  the 
Act  of  April  26,  1855,  P.  L.  328,  relating  to  bequests  or 
conveyances  for  religious  or  charitable  uses.  The  two 
attesting  witnesses  were  Lewis  A.  Balz  and  Miss  H.  E. 
Pennypacker.  The-  first,  at  the  time  he  attested  the  will, 
was  the  vice  president  of  the  Pennsylvania  Company  for 
Insurances  on  Lives  and  Granting  Annuities  and  the  owner 
of  eight  of  the  20,000  shares  of  its  capital  stock.  Miss 
Pennypacker  was  in  the  employ  of  the  company  as  a 
stenographer  and  typewriter.  Each  of  these  attesting 
witnesses  was  paid  a  remunerative  salary  by  the  company, 
and  Balz  was  receiving  dividends  on  his  eight  stares  of 
stock.  The  company  was  named  as  one  of  the  four  ex- 
ecutors of  the  will  of  the  testatrix  and  qualified  as  such. 
One  of  the  clauses  in  the  will  is  as  follows:  ''I  hereby  Will 
and  direct  that  the  Pennsylvania  Company  for  Insur- 
ances on  Lives  and  Granting  Annuities  shall  hold  the 
one  hundred  and  forty-eight  (148)  shares  of  Stock  of  the 
said  Company  now  held  by  it  in  the  name  of  Mary 
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Jeanes  and  accredited  to  her  Estate — the  dividends  and 
interest  accruing  therefrom  to  be  paid  to  the  Treasurer 
or  Managers  of  the  Women's  Hoi^ital  of  Philadelphia, 
North  College  Avenue  and  Twenty-second  Street,  as 
long  as  the  said  Hospital  is  maintained  as  a  Special  Hos- 
pital for  Women  and  Children  and  without  wards  for 
men,  but  should  this  exclusive  character  of  the  afore- 
said Hospital  be  abandoned  or  disregarded,  or  the  Man- 
agers decline  to  accept  this  conditional  bequest,  I  hereby 
Will  and  direct  that  the  aforesaid  One  Hundred  and 
forty-eight  shares  of  Stock  of  the  Pennsylvania  Company 
for  Insurances  on  Lives  and  Granting  Annuities  shall 
revert  and  accrue  as  my  bequest  and  donation  to  the  In- 
corporated Trustees  of  Philadelphia  Yearly  Meeting  of 
Friends  for  the  benefit  of  Hospitals  or  Infirmaries  of  the 
'Quarterly  Meeting  Boarding  Homes  for  Aged  and  Infirm 
Friends  and  those  in  sympathy  with  iis.'  "  It  is  to  this 
clause  that  the  appellant  turns  as  evidence  of  the  dis- 
qualification of  Balz  as  an  attesting  witness.  He  was  not 
disqualified  because  his  company  would  receive  commis- 
sions as  one  of  the  executors:  Jordan's  Est.,  161  Pa.  393; 
and  Miss  Pennypacker  was  not  an  interested  witness  be- 
cause she  was  an  employee  of  the  company:  Combs'  & 
Hankinson's  App.,  105  Pa.  155.  But  it  is  strenuously  in- 
sisted that  Balz  was  not  a  disinterested  witness,  because 
the  company  in  which  he  was  a  stockholder  might  re- 
ceive commissions  as  an  alleged  trustee  on  the  dividends 
which  it  might  have  to  pay  to  the  women's  ho^ital  on 
the  148  shares  of  stock.  In  pajdng  these  dividends  to 
the  women's  hospital  it  would  be  rendering  a  service 
which  every  corporation  gratuitously  renders  to  its 
stockholders.  It  had  rendered  this  service  to  Miss  Jeanes 
during  her  lifetime,  and  what  greater  labor  or  responsi- 
bility would  be  imposed  upon  it  in  paying  the  dividends 
to  her  appointee?  It  is  scarcely  conceivable  that  ihe 
company  would  claim  compensation  as  trustee  for  pay- 
ing these  dividends,  and,  if  claimed,  it  would  hardly  be 
allowed:  Harrison's  Est.,  217  Pa.  207.    If  compensation, 
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however,  should  be  demanded  and  allowed,  it  surely 
would  not  exceed  $100  per  annum,  and  the  interest  of 
Balz,  even  if  $100  should  be  paid,  would  be  four  cents  a 
year,  and  even  this  sum  would  never  be  directly  paid  to 
him.  The  very  narrow  question,  then,  is,  Was  he,  at  the 
time  he  attested  the  will,  so  interested  as  to  be  disquali- 
fied from  attesting  it,  because  the  testatrix  had  directed 
that  his  company  should,  on  certain  conditions,  pay  to 
the  women's  hospital  the  dividends  on  the  148  shares  of 
stock?  If  he  was  interested  within  the  contemplation 
of  the  act,  the  amount  of  his  interest  would  be  immaterial, 
for  the  doctrine  de  minimis  non  curat  lex  has  no  appli- 
cation.   The  test  is  not  quantity,  but  quality. 

Interest  which,  under  the  act  of  1855,  disqualifies  a 
witness  from  attesting  a  will  containing  religious  or  char- 
itable bequests  must  be  a  present,  certain  and  vested 
one.  It  must  not  be  uncertain,  remote  or  contingent: 
Combs'  &  Hankinson's  App.,  and  Jordan's  Est.,  supra; 
Kessler's  Est.,  221  Pa.  314.  Applying  this  rule  to  the 
will  before  us,  it  is  difficult  to  follow  the  process  of  reason- 
ing by  which  it  is  attempted  to  show  that  Balz  was  an 
interested  witness  when  he  attested  it.  It  is  first  to  be 
observed  that  no  bequest  or  devise  is  made  to  any  re- 
ligious or  charitable  institution  in  which  he  was  in  any 
manner  interested,  and  it  is  next  to  be  noted  that  there 
is  not  even  an  absolute  gift  of  the  148  shares  of  stock  to 
the  company  in  which  he  was  a  stockholder,  to  be  held 
by  it  as  trustee  for  any  religious  or  charitable  use.  The 
direction  of  the  testatrix  upon  which  the  appellant  re- 
lies in  asking  that  Balz  be  declared  an  interested  witness  is 
merely  that  his  company  pay  the  dividends  on  the  148 
shares  of  stock,  under  her  control  at  the  time  she  ex- 
ecuted her  will,  to  the  women's  hospital,  provided  it 
would  accept  her  conditional  bequest.  For  a  subsequent 
breach  of  the  condition  the  stock  is  given  directly  to  a 
named  charity.  So  long  as  the  company  might  pay  the 
dividends  to  the  women's  hospital  it  would  simply  be 
rendering  a  service  common  to  all  of  its  stockholders. 
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It  has  absolutely  no  interest  in  the  stock  itself,  nor  in 
•  the  use  to  which  the  dividends  may  be  put  by  the  women's 
hospital  while  entitled  to  receive  them. 

The  interest  which  it  is  contended  disqualified  Balz 
was  in  the  compensation  which  might  be  paid  to  the 
company  in  which  he  was  a  stockholder.  If,  under  the 
direction  in  the  will  that  it  pay  these  dividends  to  the 
women's  hospital,  it  could  charge  and  would  be  entitled 
to  receive  compensation  for  paying  them,  it  would  be 
compensation  for  services  rendered.  The  services  which 
it  renders  as  executor  are  the  services  of  a  trustee,  and 
the  reasoning  of  our  cases,  which  hold  that  the  compen- 
sation to  an  executor  for  his  services  does  not  disqualify 
him  from  attesting  a  will,  applies  with  no  less  force  to 
the  services  which  may  be  rendered  by  the  Pennsylvania 
Company  for  Insurances  on  Lives  and  Granting  Annuities 
in  paying  the  dividends  to  the  women's  hospital.  But, 
apart  from  this,  the  interest  of  the  company,  if  it  can  be 
termed  such  within  the  contemplation  of  the  act  of  1855, 
in  the  direction  to  pay  the  dividends  was  uncertain  and 
contingent,  and  that  of  Balz  was  at  least  equally  so.  No 
such  disqualifying  interest  was  in  the  mind  of  the  legis- 
lature when  it  was  wisely  enacted  that  a  testator,  dur- 
ing the  last  calendar  month  of  his  life,  should  be  free 
from  the  importunities  and  influences  of  designing  persons, 
who,  from  present,  certain  and  vested  personal  interest 
in  religious  or  charitable  institutions,  might,  if  so  in- 
clined, improperly  turn  his  thoughts  to  them  and  away 
from  the  natural  objects  of  his  bounty.  A  reasonable 
meaning  is  to  be  given  to  the  words  ''two  credible,  and, 
at  the  time,  disinterested  witnesses,"  and  it  would  be 
torturing  them  to  include  Balz  within  them,  because,  at 
the  time  of  his  attestation  of  the  will,  he  might  have  had 
an  imcertain,  remote  and  contingent  interest  to  the  ex- 
tent of  not  more  than  four  cents  a  year  in  the  earnings  of 
his  company,  imder  the  direction  of  the  testatrix  that, 
upon  certain  conditions,  it  pay  dividends  on  certain 
shares  of  its  stock  to  her  appointee. 
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But  for  Kessler*s  estate,  it  is  doubtful  if  this  appeal 
would  be  here.  Except  as  to  the  compensation  to  the 
executors,  there  is  no  analogy  between  the  cases.  Wil- 
merton,  the  attesting  witness  in  Kessler's  estate,  ''was 
a  trustee  and  officer  in  a  church  to  which  part  of  the  in- 
come and  ultimately  a  portion  of  the  corpus  of  the  trust 
estate  was  directed  to  go;  he  had  an  option  to  purchase 
certain  shares  of  stock  which  were  a  part  of  the  trust  for 
religious  and  charitable  uses,  at  a  price  to  be  agreed  upon 
by  three  disinterested  persons,  to  be  selected  in  a  par- 
ticular manner;  he  was  one  of  two  trustees  to  whom  the 
stock  of  the  Kessler  Wagon  Works  CJompany  was  given 
in  trust  to  vote  at  corporate  elections,  and  whose  duties 
required  that  dividends  received  be  paid  by  them  to  the 
charities  named  and  in  the  proportions  fixed  in  the  will; 
he  was  also  a  stockholder  and  director  in  the  wagon  com- 
pany, as  well  as  an  officer  and  employee,  and  had  whatever 
benefit  accrued  to  him  as  a  stockholder  and  officer  in 
that  company  by  reason  of  having  the  power  to  vote 
the  stock  so  held  in  trust  by  him.'' 

The  unanimous  opinion  of  the  court  below  on  the  ex- 
ceptions to  the  adjudication  of  the  learned  auditing 
judge  is  approved  here  and  the  decree  affirmed  at  ap- 
pellant's costs. 


Baker  v.  Thompson,  Appellant. 

Negligence — Fire — Jumping  from  burning  building — Proximate  cause. 

In  a  suit  to  recover  damages  for  personal  injuries  received  in  an 
attempt  to  escape  from  a  burning  hall  a  recovery  wiU  be  set  aside 
where  the  evidence  of  plaintiff  shows  conclusively  that  the  proximate 
cause  of  the  accident  was  not  the  allied  negligence  of  defendant  in 
failing  to  provide  a  proper  egress  from  the  hall  but  a  blow  from  a  chair, 
thrown  by  an  unknown  person,  which  stunned  plaintiff  and  prevented 
her  from  using  the  main  stairs  in  front,  by  which  everybody  else  in 
peril  escaped. 

Argued  April  21,  1909.    Appeal,  No.  268,  Jan.  T., 
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1908,  by  defendants,  from  judgment  of  C.  P.  Blair 
Co.,  June  T.,  1908,  No.  127,  on  verdict  for  plaintiff  in  case 
of  Juniata  Baker  v.  Annie  Thompson  &  David  Thomp- 
son. Before  Brown,  Mestrezat,  Potter,  Stewart  and 
MoscHZisKER,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Bell,  P.  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Verdict  and  judgment  for  plaintiff  for  $2,191.66.  De- 
fendants appealed. 

Error  assigned  was  in  refusing  to  give  binding  instruc- 
tions for  defendants. 

W.  I.  Woodcock,  with  him  M.  D,  Patterson,  for  appel- 
lants. 

Thomas  H.  Greevy,  with  him  E.  G.  Brotherlin,  for  ap- 
pellee. 

Opinion  5Y  Mr.  Justice  Stewart,  July  1,  1910: 
This  action  is  for  injuries  sustained  in  jumping  from 
a  burning  building,  and  the  negligence  charged  on  the 
trial  to  the  defendants,  its  owners,  was  their  failure  to 
provide  proper  means  of  egress  from  it  in  case  of  fire. 
It  was  two  stories  high,  the  second  story  having  been  a 
hall  in  which  public  entertainments  were  given.  It  was 
leased  to  the  proprietor  of  a  moving  picture  show  for 
the  evening  of  February  28,  1906,  and  at  the  performance 
then  given  the  plaintiff  was  employed  by  the  proprietor 
of  the  show  to  furnish  instrumental  music.  If  the  prox- 
imate cause  of  the  injuries  which  she  sustained  was  the 
failure  of  the  defendants  to  provide  adequate  means  of 
egress  from  the  hall  in  case  of  fire,  this  verdict  should  not 
be  disturbed.  As  the  building  was  but  two  stories  high 
there  was  no  statutory  duty  resting  upon  the  owners  to 
erect  fire  escapes,  and  the  jury  were  so  instructed;  but 
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the  case  was  submitted  to  them  to  find  whether  the  de- 
fendants had  done  what  persons  of  reasonable  and  ordi- 
nary prudence  ought  to  have  done  to  guard  an  audience 
in  their  hall  against  danger  from  fire.  The  jury  found 
from  the  evidence  that  the  defendants  had  not  properly 
safeguarded  the  hall,  and  they  further  found,  what  they 
ought  not  to  have  been  permitted  to  find,  that  the  fail- 
ure to  so  guard  it  was  the  proximate  cause  of  plaintiff's 
injuries. 

Everybody  who  left  the  hall  by  way  of  the  stairway  at 
the  entrance  passed  safely  from  the  building.  The  plain- 
tiff and  a  niece  started  for  this  stairway,  the  latter  hold- 
ing the  former's  hand.  As  they  were  thus  proceeding  the 
plaintiff  was  knocked  down  by  a  chair,  which,  according 
to  an  allegation  in  the  statement,  was  thrown  by  direc- 
tion of  an  agent  of  one  of  the  defendants.  That  the 
plaintiff  was  knocked  down  by  a  chair  thrown  by  some 
one,  is  the  only  conclusion  to  be  reached  from  her  own 
testimony;  but  there  was  no  evidence  that  either  of  the 
defendants  was  in  any  way  responsible  for  its  having 
been  thrown.  The  plaintiff  testifies  that  when  she  was 
knocked  down  by  it  she  was  stunned  and  lay  on  the  floor 
in  an  unconscious  condition,  and,  upon  regaining  con- 
sciousness, went  to  one  of  the  windows,  and,  passing 
through  it  out  on  a  roof,  jumped  to  the  ground,  sustain- 
ing the  injuries  for  which  she  is  seeking  compensation 
from  the  defendants.  The  jury  were  instructed  that 
she  could  not  recover  unless  the  negligence  of  the  defend- 
ants was  the  proximate  cause  of  her  injuries.  The  neg- 
ligence charged  against  them  was  failure  to  provide 
proper  means  of  egress  from  their  hall  in  case  of  fire, 
but  the  evidence  conclusively  showed  otherwise;  for  if 
the  plaintiff  had  proceeded  to  the  stairway,  the  means 
of  egress  from  the  hall  provided  by  the  defendants,  she 
would  have  passed  safely  down  it  from  the  building,  as 
did  all  the  others  who  were  in  the  hall.  Nothing  done  or 
omitted  to  be  done  by  the  defendants  interfered  with 
her  so  proceeding,  but  the  throwing  of  a  chair  by  some 
Vol.  ccxviii— 35 
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one — an  independent  cause,  for  which  the  defendants 
were  not  responsible,  and  which  they  could  not  reasonably 
have  anticipated — stopped  her,  and  after  she  recovered 
from  the  shock  of  the  blow,  she  sought  another  way  of 
leaving  the  hall.  This  was  through  no  fault  of  the  de- 
fendants. They  had  provided  a  safe  way  out  of  the  haD, 
which  through  the  fault  of  another,  the  plaintiff  was  not 
permitted  to  use,  and  that  fault  was  the  proximate  cause 
of  her  injuries. 

The  thirteenth  assignment  of  error  is  sustained  and 
the  judgment  reversed. 


Lincohi  v.  Africa. 

Practice — Equity — Equity  rules  —  Procedure  —  Partition — Master- 
Costs. 

1.  Since  the  adoption  of  the  new  equity  rules,  a  master  in  partition 
merely  executes  the  decree  of  the  court  after  the  rights  of  the  parties 
have  been  judicially  determined;  before  a  master  may  be  appointed  to 
make  partition  the  court  must  ascertain  the  interests  and  titles  of  the 
parties,  and  enter  a  decree  that  partition  shall  be  made. 

2.  Where  a  decree  for  partition  is  taken  pro  confesso  for  want  of  an 
answer,  and  the  case  is  forthwith  referred  to  a  master  to  mi^e  the 
partition,  without  any  prior  adjudication,  all  proceedings  aft^  the 
filing  of  the  original  bill  will  be  set  aside;  and  the  appellate  court  in 
reversing  the  case  will  direct  the  plaintiffs  to  pay  t^e  costs  made  by 
them,  induding  the  master's  fee,  and  the  defendants  to  pay  their  own 
costs. 

Practice — Equity — Partition — Decree — Confirmation — A  ppeals. 

3.  The  report  of  a  master  returning  a  scheme  of  partition  must  be 
followed  by  a  decree  of  confirmation  before  further  proceedings  are 
had.  The  decree  then  made  is  a  final  decree  from  which  an  appeal 
may  be  taken. 

Statvie  of  frauds — Parol  sale  of  lands — Tenants  in  common — Partition. 

4.  There  can  be  no  valid  parol  sale  of  lands  among  tenants  in  com- 
mon possession,  as  there  can  be  no  such  delivery  of  possession  as  will 
take  the  c^se  out  of  the  statute, 
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5.  Where  a  bill  in  partition  avers  a  parol  sale  of  the  interest  of  one 
of  the  tenants  in  common,  and  alleges  a  reconversion,  the  bill  and  the 
evidence  in  support  of  it  must  fully  and  specifically  show  the  dates 
and  all  the  facts  relating  to  the  alleged  reconversion. 

Statute  of  frauds — Parol  sale  of  lands — Evidence. 

6.  To  take  a  parol  contract  for  the  sale  of  land  out  of  the  operation 
of  the  statute  of  frauds,  the  contract  must  be  distinctly  proven,  the 
land  must  be  clearly  designated,  and  open,  notorious,  and  exclusive 
possession  must  be  taken  and  maintained,  under  and  in  pursuance  of 
the  contract. 

Equity — Equity  practice — Partition — Amended  bill, 

7.  Where  a  plaintiff  in  a  bill  in  partition  takes  a  decree  pro  oonfesso, 
and  subsequently  desires  to  amend  the  bill  or  the  record,  he  must 
serve  notice  of  the  amendment  upon  the  defendant  personally,  or  upon 
an  attorney  whose  appearance  has  been  duly  entered  upon  the  record 
for  the  defendant. 

Argued  April  18,  1910.  Appeal,  No.  168,  Jan.  T.,  1909, 
by  Jane  Miller,  defendant,  from  decree  of  C.  P.  Hunting- 
don Co.,  May  T.,  1908,  No.  148,  confirming  return  of 
sale  in  case  of  J.  G.  Lincoln  and  C.  H.  Glazier  v.  Lena 
Africa,  J.  Stewart  Africa,  Jane  Miller  and  W.  M.  Mil- 
ler. Before  Brown,  Mestrezat,  Potter,  Stewart  and 
MoscHzisKER,  JJ.    Reversed. 

Bill  in  equity  for  partition.    Before  Woods,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Errcr  assigned  was  decree  confirming  return  of  sale  by 
the  master. 

L.  H.  Beers  and  Howard  L.  Henderson^  for  appellant. 

R.  W.  Williamson  and  «/.  F.  Schockj  with  them  J.  R.  & 
W.  B.  Simpson,  for  appellees. 

Opinion  by  Mr.  Justice  Moschzisker,  July  1,  1910: 
The  appeal  in  this  case  brings  up  the  record  of  a  parti- 
tion proceeding  in  equity.    Several  errors  are  presented, 
at  least  one  of  which  is  fundamental.    Instead  of  a  trial 
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before  a  referee,  or  in  open  court,  as  required  by  the 
equity  rules,  this  case  was  practically  tried  before  a  master 
in  chancery,  an  office  expressly  abolished  by  the  new 
rules.  In  Palethorp  v.  Palethorp,  184  Pa.  585,  under 
similar  circumstances,  we  said:  ''The  fact  is  brought  to 
our  attention  by  an  examination  of  this  record  that  the 
equity  rules  have  been  utterly  disregarded,  and  that  there 
has  been  no  trial  had  in  this  case.  We  cannot  consider  a 
decree  made  under  such  circumstances  as  an  adjudication 
upon  any  question  to  which  it  relates.  The  appointment 
of  the  master  was  a  simple  nullity.  The  proceedings 
before  him  were  coram  non  judice,  and  therefore  a  nullity. 
The  decree  resting  upon  his  report  has  absolutely  nothing 
to  support  it,  and  it  is  therefore  a  nuUity.  .  .  .  We  have 
but  one  thing  to  do  in  this  case,  and  that  is  by  no  means  a 
pleasant  one.  We  must  treat  this  record  as  it  actually  is, 
as  an  incurable  series  of  mistakes,  and  set  aside  all  that 
has  been  done  since  the  appointment  of  the  master,  by 
him,  or  by  the  judge  of  the  court  below  resting  upon  or 
in  any  manner  relating  to  what  the  master  has  done." 
These  words  are  appropriate  and  applicable  to  the  present 
case. 

In  a  partition  proceeding  in  equity,  if  the  case  is  not 
sent  to  a  referee  under  rule  69,  the  equity  rules  require 
that  the  court,  and  not  a  master,  shall  find  all  the  relevant 
facts  concerning  the  properties  involved  and  the  inter- 
ests of  the  various  parties,  and  that  an  adjudication  shall 
be  filed  in  the  usual  form  containing  these  findings  and 
the  conclusions  of  law  thereon,  with  a  decree  for  parti- 
tion: Palethorp  v.  Palethorp,  supra.  The  proper  proce- 
dure is  shown  in  Palethorp  v.  Palethorp,  194  Pa.  408. 
Since  the  adoption  of  the  new  rules,  the  master  merely 
executes  the  decree  of  the  court  after  the  rights  of  the 
parties  have  been  judicially  determined;  before  a  master 
may  be  appointed  to  make  partition  the  court  must  ascer- 
tain the  interests  and  titles  of  the  parties,  and  enter  a' 
decree  that  partition  be  made.  The  decree  for  partition 
must  rest  upon  the  findings  and  conclusions  of  the  court; 
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after  such  an  adjudication  and  only  thereafter,  the  case 
may  be  sent  to  a  master:  Equity  Rule  60;  Act  of  July  7, 
1886,  P.  L.  257,  sec.  2.  Here  there  was  no  hearing  as 
required  by  the  equity  rules,  and  no  adjudication  was 
filed.  A  decree  for  partition  was  taken  pro  confesso  for 
want  of  an  answer,  and  the  case  was  forthwith  referred  to 
a  master  to  make  the  partition.  The  fact  that  a  bill  is 
taken  pro  confesso  is  no  reason  for  a  departure  from  the 
rules  requiring  an  adjudication  in  the  usual  form  before 
the  entry  of  the  decree  for  partition  and  the  appointment 
of  the  master.  When  a  decree  is  taken  pro  confesso  the 
court  may  make  its  findings  from  the  averments  of  the 
bill,  if  they  are  sufficient;  and  if  not  suflScient,  then  rule 
29  provides  that  *'the  plaintiff,  if  he  requires  any  dis- 
covery or  answer  to  enable  him  to  obtain  a  proper  decree 
shall  be  entitled  to  process  of  attachment  against  the 
defendant  to  compel  an  answer."  The  averments  in  the 
present  bill  were  in  several  particulars  insuflBcient  to  jus- 
tify the  requisite  findings  to  sustain  a  decree  for  partition. 
The  master  held  a  meeting  at  which  the  appellants  were 
not  present,  and  proceeded  to  make  findings  of  fact  and 
reach  conclusions  of  law  from  the  insufficient  averments 
of  the  bill.  In  his  report  he  finds  that  the  properties 
embraced  in  the  bill  had  been  owned  by  Andrew  Hefner; 
that  at  his  death  Hefner  directed  by  will  that  his  real 
estate  be  sold  by  hi.s  executors  and  the  proceeds  divided 
among  his  children ;  that  by  mutual  consent  and  agreement 
among  the  beneficiaries  under  this  will  the  real  estate  was 
accepted  and  held  by  them  as  tenants  in  common  as  if 
there  had  been  no  direction  to  sell,  and  ''thereby  each  of 
said  beneficiaries  became  entitled  to  and  was  the  holder 
of  an  undivided  one-sixth  interest  in  said  lands;"  that  the 
appellant,  Jane  Miller,  intermarried  with  William  Miller; 
that  she  by  a  parol  agreement  sold  her  undivided  one- 
sixth  interest  to  certain  of  her  brothers  and  sisters  for  a 
price  only  part  of  which  had  been  paid;  that  this  interest 
had  since  become  vested  by  purchase  in  the  plaintiffs, 
the  appellees,  and  Jane  Miller  was  simply  the  holder  of  an 
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equitable  interest  under  which  she  was  entitled  to  recdve 
from  the  plaintiffs  the  unascertained  balance  of  the  pur- 
chase money.  The  bill  originally  filed  contained  an  aver- 
ment that  the  parol  sale  was  made  in  the  year  1886,  but 
an  amended  bill  striking  out  this  date  was  subsequently 
filed  by  leave  of  court.  The  record  does  not  disclose 
when  the  election  to  reconvert  the  interests  of  the  parties 
into  real  estate  occurred,  nor  does  it  show  the  date  of  the 
marriage  of  Jane  Miller,  or  the  date  of  the  parol  sale;  and 
there  is  no  sufficient  averment  of  exclusive  possession 
taken  under  and  in  pursuance  of  the  alleged  parol  contract 
of  sale.  "The  rule  is  well  settled,  that  to  take  a  parol 
contract  for  the  sale  of  land  out  of  the  operation  of  the 
Statute  of  Frauds,  the  contract  must  be  distinctly  proven, 
the  land  must  be  clearly  designated,  and  open,  notorious, 
and  exclusive  possession  must  be  taken  and  maintained, 
under  and  in  pursuance  of  the  contract:'*  Overmeyer 
V.  Koemer,  81*  Pa.  517;  Bowers  v.  Bowers,  95  Pa.  477. 
It  is  not  clear,  but  under  the  averments  of  the  present  bill 
it  would  appear  that  at  the  time  of  the  alleged  parol  sale 
all  the  heirs  had  a  common  possession  of  the  lands  in  ques- 
tion. "There  can  be  no  valid  parol  sale  of  lands  among 
tenants  in  common  possession,  as  there  can  be  no  such 
delivery  of  possession  as  will  take  the  case  out  of  the 
statute:"  Spencer  and  Newbold's  Appeal,  80  Pa.  317; 
Hill  V.  Meyers,  43  Pa.  170;  McCormick's  Appeal,  57  Pa. 
54;  Bowers  v.  Bowers,  supra.  If  the  parol  sale  took 
place  after  the  marriage  of  Jane  Miller  and  after  the  re- 
conversion of  the  property  into  real  estate,  it  might  not 
only  be  held  void  under  the  statute  of  frauds,  but  also  for 
want  of  the  joinder  of  her  husband.  Therefore  full 
and  specific  averments  including  dates  are  most  material. 
Again,  the  record  does  not  show  any  sufficient  averment 
in  the  bill  or  evidence  offered,  to  prove  the  fact  of  the 
allied  election  upon  which  the  finding  as  to  the  reconver- 
sion rests.  The  court  below  states  in  one  of  its  opinions: 
''It  developed  that  among  the  records  of  the  Himtingdon 
county  orphans'  court  a  paper  was  on  file  signed  by  all 
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the  parties  and  showing  this  alleged  election."  If  that 
record  is  depended  upon  for  the  purpose  of  proof  it  should 
be  produced,  as  the  fact  of  the  reconversion  is  most  ma- 
terial to  the  right  of  partition.  We  refer  to  these  matters, 
so  that  when  the  record  goes  back  to  the  court  below,  as 
it  must,  the  bill  may  be  amended,  or  if  necessary  proper 
evidence  may  be  brought  before  the  chancellor  on  the 
points  involved. 

The  record  shows  that  the  amended  bill  was  filed  about 
four  months  after  the  original  bill  had  been  taken  pro 
confesso  and  on  the  very  day  that  the  master  filed  his  re- 
port of  partition.  Apparently  no  notice  of  the  motion  to 
amend  was  served  upon  the  appellant,  and  the  service  of 
the  amended  bill  was  accepted  by  T.  W.  Msrton,  Esq.,  as 
her  attorney.  There  is  nothing  upon  the  record  to  show 
that  Mr.  Myton  ever  entered  his  appearance  as  attorney 
for  Mrs.  Miller,  and  she  denies  his  authority  to  bind  her 
by  the  acceptance  of  service.  If  the  plaintiffs  desired  to 
rest  upon  the  decree  pro  confesso,  they  should  not  have 
filed  the  amended  bill  but  should  have  taken  proper 
proceedings  to  amend  the  original  record;  and  if  they  de- 
sired to  fix  the  appellant  with  notice  of  the  amehdment,  the 
service  should  have  been  a  personal  one  or  should  have 
been  made  upon  an  attorney  whose  appearance  was  duly 
entered  upon  the  record. 

We  cannot  sustain  the  contention  that  the  appeal 
taken  March  26,  1909,  was  not  in  time.  The  decree  of 
September  21,  1908,  was  only  nisi,  and  no  attempt  was 
made  to  enter  a  definitive  decree  on  the  report  of  the  mas- 
ter until  November  4,  1908.  The  report  pf  the  master 
returning  a  scheme  of  partition  is  like  the  return  of  the 
inquest  in  the  orphans'  court,  and  must  be  followed  by  a 
decree  of  confirmation  before  further  proceedings  are  had. 

"The  decree  then  made  ....  is  definitive  and  final 

It  precedes  any  order  of  sale  or  any  allotment  of  the  pur- 
parts. From  this  final  decree  any  person  aggrieved  may 
appeal:"  Christy's  Appeal,  110  Pa.  538.  In  the  present 
instance  the  court  below  made  the  order  of  sale  without 
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confirming  the  report  of  the  master,  and  on  December  12, 
1908,  a  final  decree  was  entered  confirmmg  this  sale. 

Since  the  appellant  is  entitled  to  stand  upon  the  firm 
ground  that  all  the  decrees  complained  of  are  void  for  the 
reason  that  they  rest  upon  a  fatally  defective  antecedent 
record,  it  is  not  necessary  to  discuss  the  various  assign- 
ments covering  the  several  refusals  to  permit  her  to  enter 
a  defense  on  the  merits.  When  this  record  is  again  in  the 
court  below  she  will  have  an  opportunity  to  present  her 
defense  if  she  so  desires. 

"We  were  compelled  to  treat  a  decree  as  a  nullity  be- 
cause of  the  violation  of  the  equity  rules  in  the  case  of  the 
Chester  Traction  Co.  v.  P.  W.  &  B.  R.  R.  Co.,  180  Pa.  432, 
and  to  lay  down  the  rule  that  where  an  equity  case  has 
been  tried  in  violation  of  the  equity  rules  of  January  15, 
1894,  the  Supreme  Cowrt  will  upon  appeal  set  aside  the 
decree  together  with  all  proceedings  in  the  cause  after  the 
case  was  put  at  issue,  ....  and  will  direct  that  each 
party  shall  pay  its  own  costs  made  since  the  cause  was 
at  issue:''  Palethorp  v.  Palethorp,  184  Pa.  685.  In  the 
present  case,  considering  all  the  circumstances  as  shown 
by  this  record,  we  conclude  that  the  ends  of  justice  will 
be  best  served  by  this  order:  All  the  proceedings  since  the 
filing  of  the  original  bill  are  set  aside,  the  plaintiffs  to  pay 
the  costs  made  by  them,  including  the  master's  fee,  the 
defendants  to  pay  their  own  costs.  The  record  is  remitted 
to  the  court  below  with  a  procedendo. 


Albright,  Appellant,  v,  Albright. 

Equity — Contracts — Vaguenesis  of  terms — Ownership  of  business— 
Profits — A  ccounting, 

1.  It  is  not  the  function  of  the  court  of  equity  to  make  a  contract 
for  the  parties  or  to  supply  any  material  stipulations  of  a  contract 
alleged  to  have  been  made. 

2.  Where  a  bill  in  equity  filed  to  obtain  possession  of  a  business  and 
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for  an  accounting  of  profits  avers  ownership  in  the  plaintiff  and  this 
is  denied  by  the  defendants  who  aver  a  sale  of  the  business  to  them, 
and  the  court  finds  as  a  fact  on  sufficient  evidence  that  there  was  no 
sale,  although  the  parties  ^'had  reached  some  kind  of  an  agreement 
for  community  of  profits,  but  the  evidence  gave  no  indubitable  basis 
for  a  conclusion  as  to  the  terms,  because,  as  is  probable,  the  terms 
were  never  fixed,"  the  plaintiff  is  entitled  to  the  relief  prayed  for  in- 
cluding an  accounting  for  profits,  and  there  is  no  justification  for  a 
decree  based  on  the  assumption  of  the  existence  of  an  agreement  by 
which  the  defendants  were  entitled  to  share  equally  with  the  plaintiff 
in  the  profits  of  the  business. 

3.  There  is  no  principle  of  law  or  equity  which  authorizes  a  cornii 
as  remuneration  for  an  employee's  successful  management  to  divide 
the  business  or  profits  arising  therefrom  between  the  employee  and 
his  employer. 

4.  A  court  of  equity  in  dealing  with  legal  rights  adopts  and  follows 
the  rules  of  law  in  all  cases  to  which  these  rules  are  applicable;  and 
whenever  there  is  a  direct  rule  of  law  governing  the  case  in  all  of  the 
circumstances,  the  court  is  as  much  bound  by  it  as  would  be  a  court 
of  law  if  the  controversy  was  there  pending. 

Argued  April  19,  1910.  Appeals,  No.  371,  Jan.  T., 
1909,  by  plaintiff,  from  decree  of  C.  P.  No.  2,  Phila. 
Co.,  March  T.,  1907,  No.  4,210,  in  case  of  Chester  E. 
Albright  V.  Chester  E.  Albright,  Jr.,  and  William  L. 
Albright.  Before  Fell,  C.  J.,  Brown,  Mbstrezat, 
Potter  and  Stewart,  JJ.    Reversed. 

Bill  in  equity  for  an  accounting  and  to  obtain  posses- 
sion of  a  factory  and  business.    Before  Sulzberger,  J. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  the  decree  of  the  court  directing 
an  accounting  of  profits  between  the  plaintiff  and  the 
defendants. 

Alex.  Simpson,  Jr.,  with  him  N.  M.  Edwards,  for  appel- 
lant.— In  this  case  the  decree  is  in  direct  contradiction 
of  every  pleading,  and,  therefore,  erroneous:  Thompson's 
App.,  126  Pa.  367;  Zook  v.  Penna.  R.  R.  Co.,  206  Pa. 
603;  Luther  v.  Luther,  216  Pa.  1. 
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No  equity  can  be  built  out  of  the  fact  that  there  was 
talk  of  a  possible  future  interest  to  be  given  to  defendants, 
and  that  they  had  made  a  great  success  out  of  a  formerly 
very  modest  business:  Little  v.  Dawson,  4  Dallas,  ill; 
Hartman's  App.,  3  Grant,  271;  Thompson  v.  Stevens,  71 
Pa.  161;  Leidig  v.  Coover,  47  Pa.  534;  Zimmerman  v. 
Rhoads,  226  Pa.  174;  Magniac  v.  Thomson,  56  U.  S. 
281;  Walters  v.  McEhx)y,  151  Pa.  549;  Grant  v.  Seit- 
singer,  2  P.  &  W.  525;  Tagg  v.  Bowman,  108  Pa.  273; 
Shearman  v.  Morrison,  149  Pa.  386;  McNair  v.  Burns, 
9  Watts,  130;  Benevolent  Order  of  Active  Workers  v. 
Smith,  1  Pa.  Superior  Ct.  1. 

John  G.  Johnson,  with  him  Joseph  W.  Oross  and  Dirrh 
ner  Beeber,  for  appellees. 

Opinion  by  Mr.  Justice  Mbstrezat,  July  1,  1910: 
This  is  a  voluminous  record  and  we  have  examined  it 
with  care.  We  do  not  think  it  necessary  to  refer  to  and 
discuss  the  testimony  in  the  case  as  we  are  all  of  opinion 
that  the  evidence  warranted  certain  findings  of  fact 
made  by  the  court  below  which,  under  the  pleadings,  are 
controlling  and  do  not  justify  its  decree. 

The  bill  avers  substantially  that  for  ten  years  prior  to 
1901,  the  plaintiff  was  engaged  in  the  manufactiu^  and 
sale  of  money  purses  or  pocketbooks  in  Muncy,  Penn- 
sylvania; that  in  March  of  that  year  he  removed  his  busi- 
ness to  Germantown,  in  the  county  of  Philadelphia,  and 
there  conducted  it  in  the  name  of  the  Albri^t  Purse 
Company  and  under  his  own  personal  supervision  and 
attention  until  February  28,  1902,  when  he  removed  his 
residence  to  Lewisburg,  Union  county,  Pennsylvania; 
that  while  he  carried  on  the  business  at  Germantown  he 
employed  his  son,  William,  one  of  the  defendants,  to 
work  in  the  factory  at  such  wages  as  the  plaintiff  saw  fit 
to  pay  him;  that  at  the  instance  of  the  defendants  and 
for  the  reasons  set  forth  in  the  bill  he  continued  the 
business  at  Germantown  instead  of  removing  it  to  Lewis- 
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burg,  and  on  or  about  February  28,  1902,  he  placed  its 
management  and  control  in  the  hands  of  the  other  de- 
fendant, Chester  E.  Albright,  Jr.,  with  directions  to  pay 
to  the  defendant,  William  L.  Albright,  so  long  as  he  re- 
mained at  work  in  said  business,  a  fixed  salary  and  such 
other  amounts  as  in  the  judgment  of  the  said  Chester,  Jr., 
would  be  necessary  to  comfortably  keep  and  maintain 
the  family  of  the  said  William;  that  from  February  28, 
1902,  until  April  4,  1907,  the  business  was  run  and  man- 
aged by  Chester,  Jr.,  for  the  plaintiff  under  the  same 
name  as  theretofore  in  accordance  with  the  understand- 
ing and  terms  made  between  the  said  Chester,  Jr.,  and 
the  plaintiff;  that  during  all  the  time  the  business  was 
under  the  management  of  Chester,  Jr.,  William  was  em- 
ployed in  the  factory  where  said  business  was  conducted, 
as  an  employee  of  the  plaintiff,  and  received  his  regular 
pay  for  his  services;  that  on  April  4,  1907,  the  defendants 
visited  the  plaintiff  at  his  residence  in  Muncy,  and  Wil- 
liam, in  the  presence  of  Chester,  Jr.,  denied  that  the  plain- 
tiff was  the  owner  of  the  business  and  alleged  that  it  be- 
longed to  the  defendants  jointly,  and  asserted  that  the 
plaintiff  had  no  authority  or  control  over  the  business; 
that  the  plaintiff  on  April  5,  1907,  was  refused  admission 
to  the  factory  situate  in  Germantown,  and  that  the  de- 
fendants continue  to  refuse  the  plaintiff  access  to  the 
factory  and  to  his  books  of  account  and  other  records  of 
the  business.  The  bill  prays  for  discovery  and  an  ac- 
counting, and  for  a  decree  that  the  defendants  surrender 
possession  of  the  factory  and  business,  together  with 
books  of  account,  etc.,  to  the  plaintiff. 

The  answer  of  Chester  E.  Albright,  Jr.,  admits  that 
the  plaintiff  was  engaged  in  the  business  at  Muncy;  that 
he  removed  the  business  to  Germantown  and  conducted 
it  under  the  name  of  the  Albright  Purse  Company  and 
gave  his  personal  supervision  to  and  assisted  in  manag- 
ing the  business  until  about  February  28,  1902,  but  de- 
nies that  the  plaintiff  contemplated  removing  the  busi- 
ness to  Lewisburg  in  1901  or  1902.    It  also  admits  that 
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the  plaintiff  employed  William  L.  Albright  in  the  factory 
from  July,  1901,  to  January  20,  1902.  The  answer  avers 
that  the  plaintiff  prevailed  upon  the  defendant,  to  take 
the  business  and  relieve  the  plaintiff  of  the  responsi- 
bility of  it,  and  to  give  William  employment;  that  it  was 
agreed  in  consideration  of  the  transfer  of  the  assets  of 
the  purse  company  to  the  defendant  at  an  inventoried 
price,  the  plaintiff  was  to  have  a  royalty  of  three  cents 
on  each  purse  manufactured  with  a  guaranty  of  $3,000  a 
year;  that  it  was  agreed  that  if  the  other  defendant, 
William  L.  Albright,  would  stop  drinking  and  give  his 
time  and  skill  to  the  business,  he  was  to  have  his  share 
in  it  and  in  the  meantime  to  receive  compensation  for 
his  services  as  an  employee;  that  Chester  E.  Albright,  Jr., 
has  run  and  managed  the  business  of  the  purse  company 
since  January  20,  1902,  in  accordance  with  the  agree- 
ment of  transfer;  that  William  L.  Albright,  the  other  de- 
fendant, was  employed  as  an  employee  of  Chester  E.,  Jr. 
The  answer  of  William  L.  Albright,  the  other  defend- 
ant, admits  that  the  plaintiff  carried  on  the  business  at 
Muncy,  removed  it  to  Germantown,  and  that  he  gave 
his  personal  supervision  to  the  business  until  it  was 
turned  over  to  the  defendants  on  January  20,  1902.  The 
answer  avers  that  William  had  been  employed  by  the 
plaintiff  while  he  conducted  the  business  in  German- 
town,  but  denies  that  the  employment  was  at  such 
wages  as  plaintiff  saw  fit  and  proper  to  pay  him;  on  the 
contrary,  it  is  alleged,  the  employment  was  based  upon 
the  fact  that  plaintiff  had  agreed  with  defendant  to  give 
him  a  one-half  interest  in  the  manufacturing  business 
and  a  fixed  salary  in  addition  thereto,  provided  defend- 
ant would  give  his  time,  attention  and  skill  to  the  same. 
It  is  averred  that  the  defendant  at  the  instance  of  the 
plaintiff  gave  up  his  private  business  to  join  the  plain- 
tiff in  his  business,  and  an  agreement  was  made  by  which 
he  was  to  have  a  one-half  interest  in  the  plaintiff's  busi- 
ness together  with  a  fixed  salary  for  his  services;  that 
subsequently  the  defendants  proposed  to  plaintiff  that 
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if  he  would  surrender  and  give  up  his  business  they  would 
pay  him  for  the  exclusive  right  to  manufacture  and  sell 
purses  xmder  the  plaintiff's  letters  patent,  a  three  cent 
royalty  per  purse,  and  would  guaranty  him  a  minimum 
royalty  of  $3,000  a  year  which  was  accepted;  that  from 
February  28,  1902,  xmtil  April  4,  1907,  the  business  was 
conducted  by  the  defendants  as  their  own,  and  the  amount 
of  the  inventory  and  the  royalty  agreed  upon  was  paid 
to  the  plaintiflF;  that  William's  weekly  salary  was  paid 
and  charged  against  his  share  of  the  profits;  and  that  he 
had  been  recognized  and  treated  by  the  plaintiff  and 
Chester,  Jr.,  as  a  one-half  owner  in  the  business. 

It  will  be  observed  that  the  plaintiff  avers  in  his  bill 
he  is  the  sole  owner  of  the  business  and  its  assets;  that 
Chester,  Jr.,  in  his  answer,  avers  that  the  plaintiff  has 
no  interest  in  the  business  or  its  assets,  but  that  he,  by 
purchase  from  the  plaintiff,  has  been  since  January  20, 
1902,  and  is  now  the  sole  owner  thereof,  subject  to  an 
undefined  interest  which  he  may  give  to  William  L.,  who 
was  Chester,  Jr.V,  employee;  that  William's  answer  de- 
nies that  the  plaintiff  has  any  interest  in  the  business  or 
its  assets,  avers  that  William  was  not  an  employee  of 
Chester,  Jr.,  but  that  he  and  Chester,  Jr.,  by  purchase, 
are  the  owners  of  the  business  and  assets  in  equal  shares. 
A  cross  bill  was  filed  by  each  of  the  defendants  in  which 
they  aver  that  the  business  was  sold  and  transferred  to 
both  defendants.  The  answers  contradict  each  other  as 
.  to  the  ownership  between  the  defendants,  and  Chester, 
Jr.'s,  cross  bill  contradicts  his  answer. 

The  trial  judge  found  upon  sufficient  evidence  as  fol- 
lows: *'The  plain  inference  to  be  drawn  from  this  testi- 
mony is  that  both  Chester  and  WiUiam  thought  that  they 
had  a  general  understanding  with  their  father  that  if 
things  went  on  well,  and  William  behaved  properly,  he, 
the  father,  would  make  the  matter  all  right;  that  no  defi- 
nite or  sp)ecific  meaning  had  ever  been  assigned  to  this 
agreement,  nor  had  any  definite  or  specific  terms  ever 
been  fixed  on,  except  the  tentative  modern  provisions  for 
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William's  immediate  needs.  .  .  .  The  very  nature  of  the 
ciremnstances  inhibited  a  specific  contract,  by  reason  of 
the  fear  that  William,  once  in  possession  of  rights,  would 
prove  intractable.  .  .  .  We  find  that  in  or  about  Jan- 
uary, 1902,  there  were  n^otiations  between  the  plain- 
tiflf  and  defendants  which  amounted  no  more  than  to  this, 
namely,  an  understanding  that  if  things  went  on  right, 
and  the  defendants,  by  their  skill,  labor  and  attention, 
should  promote  the  prosperity  of  the  business,  an  equi- 
table arrangement  concerning  its  management  and  owner- 
ship would  at  some  reasonable  time  in  the  future  be  made; 
that  no  specific  terms  for  such  future  arrangement  were 
agreed  on,  and  that  there  was  not  then  or  at  any  other 
time  an  actual  contract  of  sale  of  the  business  between 
the  plaintiff  and  the  defendants."  The  court  in  banc  ap- 
proved these  findings  and,  in  accordance  with  the  proof, 
further  held:  "The  main  fact  apparent  from  the  adjudi- 
cation is  that  the  parties  plaintifif  and  defendants  had 
reached  some  kind  of  an  agreement  for  community  of 
profits.  The  evidence,  however,  gave  no 'indubitable  basis 
for  a  conclusion  as  to  the  terms,  because,  as  is  probable, 
the  terms  were  never  fixed." 

Under  these  findings  of  fact,  warranted  by  the  evi- 
dence, and  the  pleadings  in  the  case,  the  trial  judge  very 
properly  held  ''that  the  failure  to  fix  terms  practically 
nullified  the  agreement  so  far  as  judicial  int^erence  is 
concerned." 

The  bill  and  answers  presented  a  single  and  distinct 
issue  between  the  plaintifif  and  defendants.  The  plain- 
tiff averred  that  he  was  the  owner  of  the  business  and  its 
assets;  the  defendants  averred  the  contrary  and  that  the 
business  and  its  assets  had  been  transferred  to  them  in 
1901,  for  a  consideration,  and  they  were  the  sole  owners. 
In  the  opinion  of  the  trial  judge  and  the  court  in  banc, 
the  defendants  failed  to  sustain  the  averment  in  the 
answers  that  there  was  a  contract  by  which  the  property 
was  transferred  to  the  defendants  in  1901,  and  the  court 
found  that  while  there  was  some  kind  of  an  agreement 
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between  the  papTtiee  for  a  commiinity  of  profits,  the  evi- 
dence did  not  disclose  the  tenns  of  the  agreement,  "be- 
cause, as  is  probable,  the  terms  were  never  fixed." 

Under  these  conclusions  of  the  court  below,  the  plain- 
tiff was  entitled  to  the  relief  prayed  for  in  the  bill.  It 
being  found  that  the  business  and  its  assets  belong  to  the 
plaintiff  and  that  the  defendants  had  failed  to  support 
the  averment  of  their  answers  that  the  business  had  been 
transferred  to  them  or  that  the  title  had  passed  from  the 
plaintiff  and  that  he  was  not  the  owner,  and,  further, 
that  the  terms  of  the  agreement  for  a  division  of  the 
profits  had  not  been  shown,  it  was  the  duty  of  the  court 
to  award  an  accounting  and  to  enter  a  decree  placing  the 
plaintiff  in  possession  of  the  property. 

The  learned  court  below,  however,  while  conceding  that 
"the  plaintiff  is  the  owner  of  the  property,  the  chattels 
and  machinery,  and  is  entitled  to  an  account  of  them," 
held  that  "the  broad  general  principle  is  that  equality  is 
equity,  and  where  equality  is  consistent  with  the  main 
general  purpose  of  an  agreement  of  this  kind,  equity 
will  assume  its  existence  even  without  the  best  evidence, 
the  dilemma  being  either  to  nullify  in  toto  an  agree- 
ment which  was  certainly  reached  or  to  supply  terms  by 
general  equitable  considerations."  This  is  certainly  an 
anomalous  proposition,  whether  it  be  viewed  from  a  le- 
gal or  an  equitable  standpoint.  The  court  concedes  that 
wlule  the  property  belongs  to  the  plaintiff  and  that  the 
defendants  have  shown  no  contract  or  agreement  by 
which  the  title  passed  out  of  him  and  became  vested  in 
the  defendants,  that  equity  will  assume  the  existence  of 
some  kind  of  an  agreement  by  which  the  defendants 
have  become  entitled  to  share  equally  with  the  plaintiff 
in  the  net  earnings  of  the  property.  The  court  seems  to 
base  this  "equity"  on  "the  successful  and  highly  profit- 
able work  of  their  (defendants')  period  of  activity;"  and 
to  hold  that  by  reason  of  this  success  defendants  "must 
take  a  share  of  the  capital  created  by  them  and  of  the 
net  earnings."    It  is  then  stated  in  the  opinion:  "In  es- 
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timating  this  share  we  must  r^ard  the  three  parties  as 
standing  upon  a  footing  of  equality,  the  plaintiff  contrib- 
uting the  patents,  the  defendants  developing  and  market- 
ing the  invention,  and  securing  a  good-will  in  the  com- 
mercial community/'  This  division  of  the  earning?  of 
the  plaintiff's  property  is  to  be  made  without  his  consent 
and  in  face  of  the  express  finding  of  the  court  that  the 
evidence  gave  no  indubitable  basis  for  a  conclusion  as  to 
the  terms  of  an  agreement  for  conmiunity  of  profits. 

The  learned  court  cites  no  authorities,  and  we  appre- 
hend there  are  none,  which  hold  that  it  is  the  function 
of  a  court  of  equity  to  make  a  contract  for  the  pui^ies 
or  to  supply  any  material  stipulations  of  a  contract  al- 
leged to  have  been  made  by  the  parties.  Nor  do  we  appre- 
hend that  there  is  any  precedent  in  the  books,  which 
would  so  far  depart  from  reason,  as  to  hold  that  equity 
can  take  the  property  of  one  person  and  give  it  to  an- 
other against  the  owner's  consent.  If  there  is  anything 
settled  in  the  administration  of  equity  it  is  that  a  chan- 
cellor will  not  only  not  make  an  agreement  for  the  par- 
ties, but  will  not  enforce  a  contract  unless  it  is  complete 
and  certain  in  all  its  essential  elements.  The  parties 
themselves  must  agree  upon  the  material  and  necessary 
details  of  the  bargain,  and  if  any  of  these  be  omitted,  or 
left  obscure  or  indefinite,  so  as  to  leave  the  intention  of 
the  parties  uncertain  respecting  the  substantial  terms  of 
the  contract,  the  case  is  not  one  for  specific  performance: 
Zinunerman  v.  Rhoads,  226  Pa.  174.  Where  the  rights 
of  the  parties  are  clearly  defined  and  established  at  law, 
equity  will  not  interfere  and  change  or  unsettle  those 
rights,  but  in  all  such  instances  the  maxim  sequitas  sequi- 
tur  legem  is  strictly  appUcable:  Magniac  v.  Thomson, 
56  U.  S.  281.  A  court  of  equity,  in  dealing  with  legal 
rights,  adopts  and  follows  the  rules  of  law  in  all  cases  to 
which  those  rules  are  appUcable;  and  whenever  there  is  a 
direct  rule  of  law  governing  the  case  in  all  its  circum- 
stances, the  court  is  as  much  bound  by  it  as  would  be  a 
court   of  law,   if  the  controversy  was  there  pending. 
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Mathews  v.  Insurance  Co.,  75  Ala.  85.  Equality  is 
equity,  but  it  is  neither  equality  nor  equity  to  deny  to 
the  owner  his  legal  right  to  the  earnings  of  his  own  prop- 
erty. It  is  not  and  never  has  been  the  function  of  equity 
to  divest  the  owner  of  his  property,  the  title  to  which  is 
vested  in  him  by  law.  Under  the  facts  found  in  this 
case,  the  law  places  the  title  to  the  business  and  its  assets 
in  controversy  in  the  plaintiff,  and  equity  will  not  and 
cannot  interfere  and  deprive  him  of  his  property,  or  of 
its  earnings.    iGquitas  nunquam  contravenit  leges. 

It  may  be  conceded  that  imder  the  management  of  the 
defendants,  the  business  was  highly  successful,  much 
more  so  than  when  the  plaintiff  himself  conducted  it, 
but  this  does  not  invest  a  court  of  equity  with  the  power 
to  divide  the  profits  arising  from  the  successful  manage- 
ment between  the  owner  and  his  employees  who  have 
managed  it.  They  may  be  entitled  to  compensation  for 
their  services  like  any  other  employee  or  agent  engaged 
in  the  transaction  of  his  employer's  or  principal's  busi- 
ness, but  there  is  no  principle  of  law  or  equity  which 
authorizes  a  court,  as  remuneration  for  the  employee's 
successful  management,  to  divide  the  business  or  profits 
arising  therefrom  between  the  employee  and  his  employer. 
The  court  having  found  that  the  plant  or  business  was 
owned  by  the  plaintiff,  and  not  by  the  defendants,  as 
alleged  by  them,  the  former  was  entitled  to  an  accoimting, 
and  to  the  possession  of  his  property. 

The  issue  made  by  the  pleadings  in  the  case  was  simple 
and  distinct  and  the  findings  of  fact  by  the  court,  noted 
above,  fully  supported  by  the  evidence,  sustained  the 
right  of  the  plaintiff  to  a  decree  in  his  favor. 

The  decree  is  reversed  and  an  accounting  by  the  defend- 
ants ordered. 

Vol.  ccxxviu — 36 
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Albright  V,  Albright,  Appellant. 

Equity — Ownership  of  busiiiess — Profits — Accoufiting. 

Where  a  bill  in  equity  is  filed  by  a  father  against  two  of  his  sooa  to 
regain  possession  of  a  business,  and  for  an  accounting  of  profits,  and 
the  lower  court  enters  a  decree  in  favor  of  the  father  as  to  the  own^- 
ship  of  the  business,  and  in  favor  of  the  sons  as  to  a  share  in  the  profits 
thereof,  the  appellate  court  in  reversing  the  decree  in  favor  of  the  soas 
will  direct  that  it  shall  be  without  prejudice  to  them  to  assert  any  legal 
claim  they  may  have  for  services  or  otherwise  aiising  out  of  their 
relations  with  the  business. 

Argued  April  19,  1910.  Appeal,  No.  404,  Jan.  T.,  1909, 
by  defendants,  from  decree  of  C.  P.  No.  2,  Phila.  Co., 
March  T.,  1907,  No.  4,210,  in  case  of  Chester  E.  Albright 
V.  Chester  E.  Albright,  Jr.,  and  William  L.  Albright.  Be- 
fore Fell,  C.  J.,  Brown,  Mbstrezat,  Potter  and  Stew- 
art, JJ.    Reversed. 

Bill  in  equity  for  an  accounting  and  to  obtain  posses- 
sion of  a  factory  and  business. 

Error  assigned  was  decree  of  court. 

John  G.  Johnson,  with  him  Joseph  W.  Gross  and  Dim- 
ner  Beeber,  for  appellants. 

Alex.  Simpson,  Jr.,  with  him  N.  M.  Edwards,  for  ap- 
pellee. 

Opinion  by  Mr.  Justice  Mestrezat,  July  1,  1910: 
We  have  held  in  an  opinion  handed  down  herewith, 
ante,  p.  552,  in  an  appeal  by  the  plaintiff  from  this  same 
decree  that  the  prayer  of  the  bill  should  have  been  granted, 
and  the  defendants  required  to  account  to  the  plaintiff 
for  the  moneys  received  by  them  from  the  plaintiff's 
business.     In  this  appeal  by  the  defendants,  error  is  as- 
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signed,  inter  alia,  to  several  paragraphs  of  the  decree. 
The  assignments  must  be  sustained  in  so  far  as  error  is 
alleged  in  the  parts  of  the  decree,  contained  in  said  para- 
graphs, awarding  to  the  defendants  any  part  of  the  busi- 
ness or  profits  arising  therefrom  and  densdng  the  plain- 
tiff the  right  to  the  possession  of  the  assets  of  the  concern 
and  requiring  the  plaintiff  to  give  a  bond  for  the  posses- 
sion of  such  assets.  As  we  held  in  the  other  ap^)eal,  the 
defendants  have  no  right  to  the  plant  or  any  part  of  the 
profits  arising  therefrom  and,  hence,  this  appeal  must  be 
sustained  in  so  far  as  error  is  alleged  in  the  decree  awarding 
such  profits  to  the  defendants.  Our  decree,  however,  will 
be  made  without  prejudice  to  the  rights  of  the  defendants 
or  either  of  them  to  assert  any  legal  claim  they  may  have 
for  services  or  otherwise  arising  out  of  their  relations 
with  the  plaintiff's  manufacturing  business. 

The  decree  of  the  court  below  is  reversed  at  the  costs 
of  the  appellants  without  prejudice  to  the  rights  of  the 
defendants  to  recover  from  the  plaintiff  any  sum  or  sums 
due  them  or  either  of  them  for  services  rendered  the 
plaintiff  in  or  about  the  business  for  which  he  seeks  an 
accounting  in  this  proceeding. 


Duffy's  Estate. 

Real  estate — Practice^  0.  C. — Partition — Inquest — Confimudton  of  re- 
turn—Act of  March  29,  1832,  P,  L.  190, 

1.  A  failure  to  confirm  the  return  of  an  inquest  in  partition  is  fatal 
to  any  subsequent  proceedings  in  the  case. 

2.  Where  an  inquest  in  partition,  as  returned  by  the  sheriff's  jury, 
is  never  confirmed,  as  provided  by  the  Act  of  March  29,  1832,  sec.  36, 
P.  L.  190,  a  rule  upon  the  heirs  to  accept  or  refuse  the  real  estate  is 
irr^ularly  awarded. 

Argued  April  19,  1910.  Appeal,  No.  241,  Jan.  T., 
1909,  by  defendants,  from  decree  of  0.  C.  Huntingdon 
Co.,  awarding  real  e^state  in  partition  in  Estate  of  John 
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Duflfy,  deceased.    Before  Fell,  C.  J.,  Brown,  Mestre- 
ZAT,  Potter  and  Stewart,  JJ.    Reversed. 

Proceedings  in  partition.    Before  Woods,  P.  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  sustaining  demurrer  to  defendant's 
answer  to  rule. 

H,  W.  Petrikin  and  W.  M,  Henderson,  for  appellants, 
cited:  McMasters  v.  Carothers,  1  Pa.  324;  Welch's  App., 
126  Pa.  297;  MUler  v.  Baker,  160  Pa.  172. 

James  S.  Woods,  with  him  W,  H.  Woods  and  Thomas  F, 
Bailey,  for  appellees,  cited:  Christy's  App.,  110  Pa.  538; 
Kates's  Est.,  148  Pa.  471;  Ike's  Est.,  200  Pa.  202;  Welch's 
App.,  126  Pa.  297;  McCorkle's  Est.,  184  Pa.  626;  Bishop's 
Est.,  200  Pa.  598. 

Opinion  by  Mr.  Justice  Brown,  July  1,  1910: 
The  Act  of  March  29,  1832,  P.  L.  190,  relating  to 
orphans'  courts,  provides  how  and  when  an  inquest  in 
partition  may  be  awarded  on  the  real  estate  of  a  decedent 
and  directs  that,  upon  return  made  by  the  persons  ap- 
pointed with  the  consent  of  the  parties  to  make  parti- 
tion, or  of  the  inquisition  taken,  the  orphans'  court  shall 
''give  judgment  that  the  partition  thereby  made  be  firm 
and  stable  forever."  The  court,  in  eflfect,  gives  this 
judgment  when  it  confirms  the  return  of  the  inquest,  and 
the  confirmation  is  absolutely  essential  to  give  validity 
to  what  may  follow  in  the  proceedings.  ''When  the  re- 
port of  the  inquest  comes  up  for  confirmation,  and  the 
court  is  asked  to  decree  partition,  all  persons  interested 
have  a  right  to  be  heard.  Objections  to  jurisdiction,  to 
the  alleged  rights  of  the  parties,  and  to  the  regularity 
of  the  proceedings,  may  all  be  considered  and  deter- 
mined. The  decree  then  made  that  the  partition  remain 
firm  and  stable  forever,  is  definitive  and  final.     Here 
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then  is  a  resting  place.  The  partition  proper  is  then 
completed.  It  precedes  any  order  of  sale,  or  any  allot- 
ment of  the  pmparts.  From  this  final  decree  any  per- 
son aggrieved  may  appeal.  Any  person  interested  can 
have  his  alleged  grievances  adjudicated  and  the  validity 
of  the  partition  determined  before  he  is  required  to  elect 
to  take  a  purpart,  or  suffer  the  property  to  go  to  a  sale:'' 
Gesell's  App.,  84  Pa.  238;  Christy's  App.,  110  Pa.  538. 

In  the  proceedings  brought  up  to  us  for  review  on  this 
appeal  the  return  of  the  inquest  was  never  confirmed. 
These  two  appellants,  in  answer  to  the  rule  upon  them 
to  accept  or  refuse  the  real  estate,  averred  (1)  that  the 
rule  was  irregularly  and  improvidently  awarded,  in  that 
the  inquest,  as  returned  by  the  sheriff's  jury,  was  never 
confirmed,  as  provided  by  the  Act  of  March  29,  1832, 
sec.  36,  P.  L.  190;  and  (2)  that  the  rule  upon  heirs  is  de- 
pendent upon  the  confirmation  of  the  inquest,  and, 
without  this  formal  judgment,  no  title  would  pass  under 
the  proceedings  to  an  electing  heir  or  to  a  purchaser  at 
the  trustee's  sale.  No  issue  was  joined  on  this  answer, 
and  the  respondents  are  entitled  to  have  its  averments 
taken  as  true.  The  court  wholly  disregarded  it,  and,  on 
the  day  that  the  rule  was  returnable,  awarded  the  real 
estate  to  one  of  the  heirs  at  a  valuation.  The  failure  to 
confirm  the  return  of  the  inquest  was  fatal  to  any  sub- 
sequent proceedings  in  the  case,  and  all  that  was  done 
after  the  return  was  filed  was  coram  non  judice.  The 
record  must  be  remitted  that  the  proceedings  may  be 
conducted  in  conformity  to  the  statute.  Appellants  will 
then  have  an  opportunity  to  again  apply  to  the  court  for 
the  issue  which  was  denied  them,  and,  upon  refusal  of  it, 
their  right  will  be  to  appeal  to  this  court  to  determine 
the  correctness  of  the  court's  ruling.  The  fourth  assign- 
ment of  error  is  sustained.  The  decree  of  the  court  is 
reversed  and  all  proceedings  in  the  case  subsequent  to 
the  return  of  the  inquest  are  vacated  and  set  aside,  the 
costs  on  this  appeal  to  be  included  in  those  of  the  pro- 
ceedings in  partition. 
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Jackson  v.  Pennsylvania  Railroad  Company, 
Appellant. 

Practice,  C,  P. — Trials — Answers  to  points — Charge — Harmless 
Error — Appeals, 

1.  The  mistake  of  a  trial  judge  in  unqualifiedly  affirming  a  point 
which  is  not  quite  consistent  with  a  correct  general  charge  does  not 
amount  to  reversible  error  when  the  verdict  shows  no  resulting  injury 
thereCrooL 

2.  A  point  is  properly  refused  when  not  based  upon  evidence  which 
is  uncontradicted. 

Railroads — Fvmishing  cars — Discrimination — Trd>le  damages — Stai- 
utes— Repeal  by  implication— Acts  of  June  4,  188Sy  P.  L.  72,  May  31, 
1907,  P.  L.  35i,  and  P.  L.  354- 

3.  The  second  section  of  the  Act  of  Jime  4,  1883,  P.  L.  72,  which 
gives  to  any  person,  company  or  corporation  discriminated  against 
by  raikoads  in  rates  charged  and  facilities  for  transportation  afforded 
a  right  of  action  to  recover  treble  the  amount  of  injury  suffered  is  not 
directly  nor  impliedly  repealed  by  either  the  Act  of  May  31, 1907,  P.  L. 
352,  or  the  Act  of  May  31,  1907,  P.  L.  354. 

4.  Repeals  of  statutes  by  implication  are  not  favored  and  will  not 
be  indulged  unless  it  is  manifest  that  the  legislating  so  intended. 

Stewart,  J.,  dissents. 

Argued  April  20,  1910.  Appeal,  No.  397,  Jan.  T.,  1909, 
by  defendant,  from  judgment  of  C.  P.  Clearfield  Co., 
Sept.  T.,  1906,  No.  74,  on  verdict  for  plaintiflF  in  case  of 
Robert  A.  Jackson  v.  The  Pennsylvania  Railroad  Com- 
pany. Before  Brown,  Mestrezat,  Potter,  Stewart 
and  MoscHZiSKER,  JJ.    Affirmed. 

Trespass  for  damages  under  the  act  of  1883.  Before 
A.  O.  Smith,  P.  J. 

The  facts  are  set  out  in  the  opinion  of  the  Supreme 
Court. 

Plaintiff  presented,  inter  alia,  the  following  points: 

5.  That  the  measure  of  plaintiff's  damages  is  the  dif- 
ference between  the  cost  of  mining  and  delivering  the 
coal  in  railroad  cars,  adding  thereto  the  royalty  paid,  and 


Digitized  by 


Google 


JACKSON  V,  PENNA.  R.  R.  CO.,  AppeUaat.       567 
1910.]  Points. 

the  fair  average  selling  price  prevailing  in  the  region 
where  his  mine  was  situated,  during  the  period  extending 
from  March  26,  1902,  and  August  4,  1905,  both  inclusive, 
for  all  coal  which  the  jury  find  from  tl^  evidence  the 
plaintiff  could  have  been  reasonably  able  to  mine  and 
sell,  except  for  the  refusal  of  the  defendant  compciny  to 
furnish  his  due  proportion  of  all  the  cars  available.  An- 
swer:  Affirmed.  [1] 

6.  That  if  the  jury  find  from  the  evidence  that  the  re- 
fusal of  the  defendant  company  to  furnish  cars  to  the 
plaintiff  was  undue  and  unreasonable,  and  also  find  from 
the  evidence  that  the  plaintiff  suffered  loss  or  damage, 
then  the  jury  must  ascertain  how  much  loss  or  damage 
the  plaintiff  sustained,  and  having  ascertained  the  amoimt 
of  single  damages  they  may  multiply  the  same  by  three 
or  treble  the  amount  and  return  a  verdict  for  the  treble 
or  threefold  amount.    Answer:  Affirmed.  [2] 

Defendant  presented  these  points: 

1.  That  under  the  pleadings  and  evidence  the  plain- 
tiff is  not  entitled  to  recover  and  the  verdict  must  be  for 
the  defendant.    Answer:  Refused.  [3] 

3.  It  appears  by  the  uncontradicted  evidence  in  the 
case  that  plaintiff  received  from  June  1,  1902,  to  June  1, 
1903,  covering  the  whole  period  of  high  prices,  cars 
greatly  in  excess  of  his  pro  rata  share,  and  as  his  claim  is 
based  upon  a  deficiency  during  the  whole  period  and  not 
during  a  specified  part  thereof  only,  the  high  prices  re- 
ceived by  him  during  the  period  named  must  be  taken 
into  account  in  attempting  to  discover  if  he  sustained  any 
loss,  and  there  is  no  such  evidence  of  loss  during  the  re- 
maining period  as  to  justify  a  finding  of  any  amount  in 
his  favor  and  the  verdict  must  be  for  the  defendant. 
Answer:  This  point  is  also  refused.  It  would  be  adcing 
the  court  to  give  binding  instructions  to  the  effect  that 
the  verdict  must  be  for  the  defendant,  because  during  a 
period  of  high  prices  it  would  appear  by  pretty  plain 
evidence,  at  least,  that  he  got  more  than  his  pro  rata 
share  would  entitle  him  to.    We  leave  that  whole  ques- 
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tion  for  the  jury,  as  to  whether  or  not  if  orders  were 
given  for  cars  during  the  entire  period  and  he  would 
therefore  be  entitled,  say  to  760  cars,  according  to  my 
calculation,  and  did  not  get  that  many,  you  should  find 
that  he  was  discriniinated  against.  That  is  entirely,  as 
we  look  at  it,  for  the  jury,  governed,  however,  by  one 
of  the  facts,  if  you  find  it  to  be  a  fact,  that  during  that 
high  priced  period  he  did  get  a  large  proportion  of  cars 
more  than  he  was  entitled  to,  as  affecting  whether  or  not 
he  was  in  fact  damaged  at  all.  [4] 

4.  There  was  no  duty  upon  the  defendant  company 
to  place  cars  at  plaintiff's  mine  except  upon  orders  made 
by  him  and  then  only  for  his  pro  rata  share,  and  there  is 
no  suflBcient  evidence  to  so  impeach  the  daily  record  of 
the  orders  made  by  the  plaintiff,  which  record  was  made 
at  the  time,  as  to  warrant  the  jury  in  finding  a  verdict 
that  orders  were  made  by  plaintiff  which  appear  by  the 
record  supplemented  by  the  testimony  of  the  train  mas- 
ter not  to  have  been  made,  and  as  there  is  no  claim 
here  except  as  based  upon  such  allegation,  there  can  be 
no  recovery  and  the  verdict  must  be  for  the  defendant. 
Answer:  Refused.  [5] 

Verdict  for  plaintiff  for  $705.87,  single  damages,  on 
which  judgment  was  entered  for  $2,117.51,  treble  dam- 
ages.   Defendant  appealed. 

Errors  assigned  were  (1-5)  above  instructions,  quoting 
them. 

Francis  I.  Gowen  and  John  G.  Johnson,  with  them 
Thomas  H.  Murrayj  James  P.  O^Laughlin  and  Hazard 
Alex.  Murray  J  for  appellant. — There  can  be  no  doubt 
that  the  legislature  has,  in  the  Acts  of  May  31,  1907, 
P.  L.  352,  and  P.  L.  354,  dealt  with  the  same  subjects 
which  it  had  previously  dealt  with  in  the  act  of  1883;  and 
it  must  necessarily  follow  that  provisions  of  the  latter  act 
are  in  so  far  repealed:  Penna.  R.  R.  Co.  v.  Bogert,  209 
Pa.  589.    And  at  least,  treble  damages  can  no  longer  be 
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recovered:  Abbott  v.  Com.,  8  Watts,  517;  Com.  v.  Crom- 
ley,  1  Ashmead,  179. 

R.  D.  Swope,  with  him  W.  I.  Swope,  for  appellee. — 
The  act  of  1883  is  not  repealed  by  implication  by  the 
later  acts  of  1907:  Sifred  v.  Com.,  104  Pa.  179;  Allegheny 
City  V.  McClurkan  &  Co.,  14  Pa.  81;  Wilkes-Barre  v. 
Stewart,  16  Pa.  Superior  Ct.  347;  Uhler  v.  Moses,  200 
Pa.  498;  Com.  v.  Vetterlein,  21  Pa.  Superior  Ct.  587; 
Rodebaugh  v.  Traction  Co.,  190  Pa.  358;  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Zemecke,  82  N.  W.  Repr.  26;  55  L.  R.  A. 
610. 

Opinion  by  Mr.  Justice  Potter,  July  1,  1910: 
The  plaintifif  brought  this  action  against  the  defendant 
company  to  recover  damages  under  the  provisions  of  the 
Act  of  Jime  4,  1883,  P.  L.  72,  for  undue  .discrimination 
in  refusing  to  furnish  to  him,  his  fair  proportion  of  cars 
for  shipping  coal,  from  his  coal  mine  in  Decatiu*  township, 
Clearfield  county,  during  the  years  1902,  1903,  1904  and 
1905.  The  case  was  submitted,  upon  the  facts,  to  the 
jury  and  resulted  in  a  verdict  for  $705.87,  single  damages, 
or  $2,117.61,  treble  damages;  and  from  the  judgment 
entered  thereon  defendant  has  appealed.  The  assign- 
ments of  error  are  all  to  answers  to  points  submitted,  as 
requests  for  charge  to  the  jury.  The  first  specification 
alleges  error  in  affirming  the  fifth  point  presented  by 
plaintiff  which  was  as  follows: 

''5.  That  the  measure  of  plaintiff's  damages  is  the  dif- 
ference between  the  cost  of  mining  and  delivering  the 
coal  on  railroad  cars,  adding  thereto  the  royalty  paid, 
and  the  fair  average  selling  price  prevailing  in  the  region 
where  his  mine  was  situated,  during  the  period  extending 
from  March  26,  1902,  and  August  4,  1905,  both  inclusive, 
for  all  coal  which  the  jury  find  from  the  evidence  the 
plaintiff  could  have  been  reasonably  able  to  mine  and 
sell,  except  for  the  refusal  of  the  defendant  company  to 
furnish  his  due  proportion  of  all  the  cars  available." 
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Counsel  for  appellant  in  their  argument  do  not  criti- 
cise the  measiu^  of  damages  here  suggested,  except  in  so 
far  as  it  includes  in  the  average  selling  price,  a  period 
of  abnormally  high  prices,  during  which  time  defendant 
claims  that  plaintiff  got  all  the  cars  to  which  he  was  en- 
titled. This  was,  however,  a  disputed  question  of  fact. 
If  the  testimony  of  plaintiff  is  true,  he  did  not  at  any  time 
get  his  fair  share  of  cars.  We  think  the  trial  judge  was 
perhaps  not  quite  consistent  in  broadly  affirming  this 
point,  and  that  in  order  to  have  kept  it  in  line  with  his 
general  charge,  he  should  have  told  the  jury  that  if  they 
found  that  during  the  period  of  high  prices  the  plaintiff 
had  received  his  fair  proportion  of  cars,  such  period  should 
be  excluded  in  estimating  the  fair  average  selling  price. 
But  practically  no  harm  resulted,  for  the  small  amount 
of  the  verdict  rendered  by  the  jurj'  as  single  damages, 
shows  that  they  adopted  the  recommendation  of  the 
trial  judge  in  his  general  charge,  of  which  appellant  can- 
not complain.  The  inconsistency  shown  by  the  court  in 
unqualifiedly  affirming  this  point,  did  not  therefore  re- 
sult in  any  injury  to  defendant,  and  the  mistake  did  not 
amount  to  reversible  error.  If  as  a  fact  the  plaintiff  was 
unduly  discriminated  against,  he  was  entitled  to  be  made 
whole  for  the  damage  he  suffered  thereby.  No  precise  • 
mathematical  rule  could  be  laid  down  in  such  a  case  for 
the  guidance  of  the  jury.  Out  of  the  mass  of  facts  laid 
before  them,  they  had  to  gather  the  value  of  the  right, 
of  which,  if  they  credited  the  testimony  of  the  plaintiff, 
he  had  been  deprived.  The  trial  judge  instruct^ed  the 
jury  that  all  that  plaintiff  could  expect  from  the  railroad 
company  was  his  fair  pro  rata  share  of  the  coal  cars 
distributed  to  the  region,  according  to  his  output,  as 
rated.  There  was  a  dispute  of  fact  as  to  the  rating  of 
the  mine.  Plaintiff  claimed  it  was  five  cars  per  day; 
that  he  was  told  so  by  the  train  master,  and  that  he  acted 
upon  that  basis.  This  was  denied  by  the  train  master. 
There  was  also  a  dispute  upon  the  point  upon  which 
the  trial  judge  really  made  the  case  turn,  which  was,  as 
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to  whether  or  not  plaintiff  ordered  cars  upon  every 
working  day  as  he  claimed;  and  there  was  also  a  clash 
of  testimony  as  to  the  number  of  cars  actually  delivered 
to  him.  In  endeavoring  to  aid  the  jury  in  solving  the  in- 
tricate problems  of  fact  involved,  the  trial  judge  prepared 
a  table  based  upon  the  testimony  of  defendant's  witness, 
Mr.  Freeman,  the  train  master,  in  which  he  accepted  as 
correct,  defendant's  theory  of  the  proper  ratio  of  dis- 
tribution of  cars,  and  he  directed  the  jury  to  use  it  in 
arriving  at  the  proportionate  number  of  cars  to  which 
plaintiff  was  entitled  during  the  months  covered  by  the 
claim.  He  said  to  the  jury  that  if  they  were  satisfied 
from  the  testimony  of  defendant,  that  no  cars  were  or- 
dered by  plaintiff  for  338  days,  and  that  his  mine  rating 
was  actually  only  one,  two  and  four  cars  per  day,  in- 
stead of  five  cars  per  day,  as  plaintiff  claimed,  then  the 
verdict  should  be  for  the  defendant.  Then  the  court 
narrowed  the  issue  in  another  way,  by  telling  the  jury 
that  the  serious  question  in  the  case  was  whether  plain- 

,  tiff  ordered  cars  every  day,  as  he  alleged,  or  whether  he 
sent  in  no  orders  for  cars  upon  a  large  number  of  days, 
as  was  alleged  by  defendant.  Upon  the  determination  of 
that  question  of  fact,  the  trial  judge,  in  his  charge  to  the 

•  jury,  made  the  case  turn. 

The  court  fiu1;her  instructed  the  jury,  that  if  they 
found  that  fact  to  be  as  contended  for  by  the  plaintiff, 
"he  would  be  entitled  to  recover  in  some  amount,  and 
you  can  figure  that  actual  amount  on  the  basis  of  about 
3,500  tons,  and  at  such  a  rate  of  gain  or  profit  to  him  as 
you  may  find  the  testimony  on  the  subject  of  prices  war- 
ranted, remembering,  however,  that  this  testimony  pretty 
clearly  shows  that  he  got  his  quota  of  distribution  during 
the  high  priced  period,  and  your  verdict  should  not  be 
based  on  those  high  prices  or  on  any  extravagant  profits." 
In  putting  the  matter  this  way,  the  court  practically  gave 
to  the  jury  in  binding  form,  his  own  estimate  of  the  ton- 
nage; but  of  this  instruction  the  defendant  surely  has  no 
reason  to  complain.    The  verdict  shows  that  the  jury  did 
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accept  this  suggestion  of  3,500  tons,  about  as  it  was  given 
to  them  by  the  court,  and  that  they  awarded  to  the  plain- 
tiff a  profit  of  about  twenty  cents  a  ton  thereon,  the 
verdict  being  $705.87,  so  that  evidently  the  jury  in  using 
this  estimate  must  have  excluded  from  their  verdict,  aU 
idea  of  the  high  rate  of  profit  which,  according  to  the 
testimony,  might  have  been  derived  by  the  plaintiff 
during  the  high  priced  period.  We  think  the  amoimt  of 
the  verdict  shows  conclusively  that  the  jury  awarded 
damages  only  on  the  basis  of  a  deficiency  of  cars  during 
the  low  priced  period. 

In  the  fourth  assignment  of  error  counsel  for  appellant 
complain  of  the  refusal  of  defendant's  third  point,  which 
requested  binding  instructions  in  its  favor,  on  the  ground 
that  the  uncontradicted  evidence  in  the  case  showed  that 
plaintiff,  between  June  1,  1902,  and  Jirne  1,  1903,  when 
the  high  prices  for  coal  prevailed,  received  more  than  his 
pro  rata  share  of  cars,  and  that  the  profits  made  by  the 
use  of  these  surplus  cars  should  be  credited  on  the  loss 
sustained  by  reason  of  the  deficiency  in  cars  furnished 
plaintiff  after  June  1,  1903.  This  point  was  properly 
refused  by  the  court,  for  the  reason  that  it  was  not  based 
upon  evidence  which  was  imcontradicted.  It  was  appar- 
ently based  upon  the  testimony  of  defendant's  train  mas- 
ter that  between  May  30,  1903,  and  January  5,  1905, 
plaintiff's  rating  was  two  cars  per  day,  and  after  the 
latter  date,  it  was  four  cars  per  day.  In  opposition  to 
this,  plaintiff  testifies  that  his  mine  was  rated  at  five  cars 
per  day,  and  that  he  continually  gave  orders  for  cars  upon 
that  rating,  and  made  up  his  claim  on  that  basis.  The 
trial  judge  did  not,  however,  accept  plaintiff's  contention 
in  this  respect,  as  a  basis  for  the  portion  of  his  charge 
dealing  with  that  feature  of  the  case,  but  made  up  a  cal- 
culation of  his  own,  which  he  submitted  to  the  jury.  In 
refusing  the  third  point  he  said  to  the  jury:  "It  would  be 
asking  the  court  to  give  binding  instructions  to  the  effect 
that  the  verdict  must  be  for  the  defendant,  because  during 
a  period  of  high  prices  it  would  appear  by  pretty  plain 
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evidence,  at  least,  that  he  got  more  than  his  pro  rata  share 
would  entitle  him  to.  We  leave  that  whole  question  to 
the  jury,  as  to  whether  or  not,  if  orders  were  given  for  cars 
during  the  entire  period,  and  he  would  therefore  be  en- 
titled, say  to  760  cars,  according  to  my  calculations,  and 
did  not  get  that  many,  you  should  find  that  he  was  dis- 
criminated against." 

In  their  second  assignment,  counsel  for  appellant  allege 
error  in  the  affirmance  of  plaintiff's  sixth  point  for  charge 
by  which  the  jury  were  instructed  that  if  they  found 
there  was  undue  or  unreasonable  discrimination,  they 
might  treble  the  damages  imder  the  second  section  of  the 
act  of  June  4,  1883.  Coimsel  for  appellant  contend  that 
this  provision  of  the  act  of  1883  has  been  repealed,  not 
directly,  but  impliedly,  by  the  two  Acts  of  assembly  passed 
on  May  31,  1907,  P.  L.  352,  and  P.  L.  354.  The  Act  of 
June  4,  1883,  P.  L.  72,  is  entitled,  ''An  Act  to  enforce  the 
provisions  of  the  seventeenth  article  of  the  Constitution 
relative  to  railroads  and  canals.''  The  sections  intended 
to  be  enforced  are  the  third  and  the  seventh,  forbidding 
discrimination  by  railroads  between  shippers,  in  rates 
charged  and  facilities  for  transportation  afforded,  including 
the  fimiishing  of  cars.  The  first  section  of  the  act  repeats 
the  prohibition  against  discrimination  which  is  forbidden 
in  the  constitution.  The  second  section  gives  to  any 
person,  company  or  corporation  discriminated  against,  a 
right  of  action  to  recover  treble  the  amoimt  of  the  injury 
suffered.  The  Act  of  May  31,  1907,  P.  L.  352,  is  entitled, 
''An  Act  to  carry  into  effect  the  provisions  of  section  seven, 
article  seventeen,  of  the  Constitution  of  Pennsylvania,  re- 
lating to  discriminations  and  preferences  in  charges  and 
facilities;  and  making  the  violation  thereof  a  misdemeanor, 
and  providing  a  penalty  for  the  same."  The  Act  passed 
the  same  day,  P.  L.  354,  is  entitled,  *'  An  Act  carrying 
into  effect  the  provisions  of  section  three,  article  seventeen, 
of  the  Constitution  of  Pennsylvania,  relating  to  the  trans- 
portation of  persons  and  property;  and  making  the  viola- 
tion thereof  a  misdemeanor,  and  providing  a  penalty  for 
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the  same/'  Each  act  by  its  first  section  forbids  the  dis- 
crimination prohibited  by  the  constitution,  and  by  its 
second  section  provides  that  ''Any  violation,  or  attempted 
violation,  of  this  act  may  be  attacked  or  restrained  by 
appropriate  proceeding,  either  at  law  or  in  equity,  at  the 
instance  of  the  Conamonwealth,  through  the  AttOTney 
General;"  and  also  provides  that  it  shall  constitute  a  mis- 
demeanor punishable  by  fine,  imposed  on  the  corporation 
and  on  the  oflScers,  directors  and  employees  participating 
in  the  violation.  Neither  act  contains  any  provision  analo- 
gous to  the  second  section  of  the  act  of  1883,  which  gives  a 
remedy  to  the  parties  injured,  and  fixes  the  damages  which 
they  may  recover. 

It  is  not  contended  that  there  is  any  express  repeal  of 
the  second  section  of  the  act  of  1883;  but  it  is  suggested 
that  the  acts  of  1907  deal  with  the  same  subject-matter, 
and  that  therefore  it  is  to  be  implied  that  the  l^islatiure 
intended  that  the  later  acts  should  supersede  the  former 
one.  "Repeals  by  implication  are  not  favored,  and  will 
not  be  indulged  imless  it  is  manifest  that  the  legislature 
so  mtended: "  26  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  721. 
Chief  Justice  Sterrett  said,  in  Com.  v,  De  Camp,  177  Pa. 
112,  ''It  is  well  settled  that  the  leaning  of  all  courts  is 
strongly  against  repealing  the  positive  provisions  of  a 
former  statute  by  construction.  There  must  be  such  a 
manifest  and  total  repugnance  that  the  two  enactments 
cannot  both  stand.  It  is  not  enough  that  there  is  a  dis- 
crepancy between  different  parts  of  a  system  of  legislation 
on  the  same  general  subject;  there  must  be  a  conflict 
between  different  acts  on  the  same  specific  subject.  An 
earlier  statute  is  repealed  only  in  those  particulars  wherein 
it  is  clearly  inconsistent  and  irreconcilable  with  the  later 
enactment.  Illustrations  of  these  familiar  principles  may 
be  found  in  many  of  oiu*  cases,  among  the  more  recent  of 
which  are,  Hendrix's  Account,  146  Pa.  285;  Com.  v. 
Wilkes-Barre,  etc..  Railway  Co.,  162  Pa.  614;  Danville 
State  Hospital  v.  Overseers,  163  Pa.  175;  West  Chester 
Alley,  160  Pa.  89;  Safe  Deposit,  etc.,  Co.  v.  Fricke,  152 
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Pa.  231;  Hanover  Borough's  Appeal,  150  Pa.  202;  Sifred 
V.  Com.,  104  Pa.  179." 

We  see  no  repugnance  between  the  act  of  1883  and  the 
two  acts  of  1907  in  question;  nor  is  there  any  inconsistency 
between  them.  There  is  no  reason  why  they  may  not  all 
stand  together.  The  purposes  of  the  statutes  are  not  the 
same.  The  former  act  provides  a  remedy  for  the  party 
injured  by  the  discrimination,  and  affords  redress  to  the 
individual.  The  later  acts  provide  for  restraint  of  viola- 
tion of  the  statutes  at  the  instance  of  the  commonwealth, 
through  the  attorney-general,  and  regard  the  violation  of 
the  statute  and  of  the  constitutional  provision  as  a  breach 
of  public  duty,  and  impose  penalties,  on  public  groimds. 
We  think  it  a  natural  inference  that  the  legislature  in- 
tended the  later  acts  to  be  anciliary  to  the  other  statute 
and  in  aid  of  its  general  purpose,  as  well  as  that  of  the 
constitutional  provisions  concerned. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 

Stewart,  J.,  dissents. 


Minds  V.  Pennsylvania  Railroad  Company, 
Appellant. 

Railroada  —  Carriers  —  Discrimination  —  Transportation  facilUies  — 
Sidings— Act  of  June  4, 1883,  P,  L.  72. 

1.  A  railroad  company  is  not  relieved  from  the  duty  of  furniahing 
equal  transportatioa  facilities  to  a  coal  company  by  reason  of  unusual 
traffic  conditions  attendant  upon  a  general  coal  strike. 

2.  A  siding  connection  is  a  facility  for  transportation  within  the 
meaning  of  the  Act  of  Jime  4,  1883,  P.  L.  72. 

Railroads— -Discrimination— Measures  of  damages— Refusal  of  siding 
—Act  of  June  4,  1883,  P.  L.  72— Request  for  siding. 

3.  In  an  action  by  a  coal  company  against  a  railroad  to  recover 
damages  under  the  Act  of  June  4,  1883,  P.  L.  72,  for  discrimination 
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in  furnishing  transportation  facilities,  the  plaintiff  is  entitled  to  com- 
pensation for  the  injuries  suffered  and  the  jury  have  a  ri^t  to  take 
into  consideration  the  difference  between  the  mining  cost  and  the  fair 
average  selling  price  in  the  mining  region  at  the  period  of  discriminatioD, 
though  this  is  not  necessarily  and  absolutely  the  measure  of  damages. 

4.  In  such  case  when  the  discrimination  alleged  against  the  common 
carrier  is  the  refusal  of  a  siding,  the  loss  on  unmined  coal,  that  is,  coal 
which  plaintiff  was  unreasonably  prevented  from  mining  by  reason  of 
the  refusal  of  a  siding,  must  necessarily  enter  into  the  consideration  of 
the  jury  in  determining  the  measure  of  damages. 

5.  In  an  action  by  two  brothers  as  partners  against  a  railroad  com- 
pany to  recover  damages  for  refusing  to  allow  them  a  siding  to  their 
coal  mine,  the  defendant  cannot  allege  as  a  defense  that  the  request 
for  the  siding  was  not  made  by  plaintiffs,  but  by  their  father,  if  it 
appears  that  the  father  was  acting  for  his  sons,  and  that  no  one  else 
could  have  brought  the  action,  except  the  sons. 

Railroad  companies — Carriers — Discrimination — Act  of  June  4,  1883^ 
P.  L.  72, 

6.  The  Act  of  June  4.  1883,  P.  L.  72,  relating  to  discrimination  by 
common  carriers  has  not  been  repealed  by  either  of  the  Acts  of  May  31, 
1907,  P.  L.  352,  and  P.  L.  354. 

Subwart,  J.,  dissents. 

Argued  April  20,  1910.  Appeal,  No.  398,  Jan.  T.,  1909, 
by  defendant,  from  judgment  of  C.  P.  Clearfield  C!o., 
Dec.  T.,  1906,  No.  296,  on  verdict  for  plaintiffs  in  case  of 
John  H.  Minds  and  William  R.  Minds,  copartners,  trad- 
ing as  the  Chestnut  Hill  Coal  Mining  Company  v.  Penn- 
sylvania Railroad  Company.  Before  Brown,  Mbstrbzat, 
Potter,  Stewart  and  Moschzisker,  JJ.    AflSrmed. 

Trespass  to  recover  damages  for  discrimination  in  fur^ 
nishing  transportation  facilities.    Before  Smith,  P.  J. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Errors  assigned  were  charge  of  the  court  and  answers 
to  points. 

Francis  I.  Gowen  and  Thomas  H.  Murray^  with  them 
James  P.  O^Laughlin  and  Hazard  Alex.  Murray,  for  ap- 
pellants.— The    unusual    conditions    excused    defendant 
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from  putting  in  siding:  Hoover  v.  Penna.  R.  R.  Co.,  156 
Pa.  220;  Thompson  v.  Penna.  R.  R.  Co.,  10  Interstate 
Commerce  Reports,  640. 

A  siding  connection  is  not  a  facility  within  meaning  of 
act  of  1883:  Frostburg  Mining  Co.  v.  R.  R.  Co.,  2  Am.  & 
Eng.  R.  R.  Cases  (N.  S.),  568;  Southeastern  Ry.  Co.  v. 
Ry.  Commissioners,  L.  R.  6  Q.  B,  Div.  586;  Atchison,  etc., 
R.  R.  Co.  V.  R.  R,  Co.,  110  U.  S,  667  (4  Sup.  Ct.  Repr. 
185). 

The  court  erred  in  its  instructions  as  to  the  measure  of 
damages:  McKnight  v.  RatcUff,  44  Pa.  156;  Clyde  Coal 
Co.  V.  R.  R.  Co.,  226  Pa.  391. 

David  L.  Kreba,  with  him  A,  Af .  Liveright,  W.  H.  Moore 
and  John  H.  Minds,  for  appellee. — A  mine  owner  has  a 
right  to  siding  connections:  Olanta  Coal  Mining  Co.  v. 
Beech  Creek  Raihx)ad  Co.,  144  Fed.  Repr.  150;  Little 
Rock,  etc.,  Ry.  Co.  v.  Oppenheimer,  43  S.  W.  Repr.  150; 
State  V.  Cove,  20  Mont.  468  (52  Pac.  Repr.  200). 

The  measure  of  damages  is  stated  in  Hazleton  Coal 
Co.  V.  Buck  Mountain  Coal  Co.,  57  Pa.  301;  Wright  v. 
B.  &  O.  R.  R.  Co.,  32  Pa.  Superior  Ct.  5;  Wilson  v.  Wem- 
wag,  217  Pa.  82. 

Opinion  by  Mr.  Justice  Potter,  July  1,  1910: 
Relying  upon  the  provisions  of  the  Act  of  June  4,  1883, 
P.  L.  72,  the  plaintiffs  brought  this  action  against  the 
Pennsylvania  Railroad  Company,  to  recover  damages 
for  injuries  alleged  to  have  been  sustained  by  them,  be- 
cause of  unlawful  discrimination  practiced  against  them 
by  the  defendant.  The  discrimination  charged  was  the 
refusal  to  build  at  plaintiffs'  cost,  and  make  connection 
with  a  siding  to  extend  from  the  railroad  to  plaintiffs' 
coal  mine.  The  only  means  of  shipping  coal  from  plain- 
tiffs' mine  was  over  the  defendant's  branch  road,  and  in 
order  that  cars  might  reach  the  mine  it  was  necessary 
that  the  siding  should  be  built  and  connected  with  the 
railroad.  It  appears  from  the  evidence  that  in  July, 
Vol.  tcxxviii— 37 
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1901,  James  H.  Minds,  father  of  the  plaintiflfs,  applied 
by  letter  to  the  superintendent  of  defendant's  branch 
line,  asking  for  the  connection.  After  considerable  cor- 
respondence an  offer  was  made  by  defendant's  represent- 
ative, to  build  and  connect  the  siding,  provided  a  de- 
posit of  $1,200,  to  cover  the  cost  thereof,  was  made  with 
the  company,  and  that  certain  conditions  should  be  ac- 
cepted by  the  applicants.  These  conditions  were  finally 
accepted,  and  a  check  for  the  required  amount  was  sent. 
On  October  17,  1902,  the  defendant  company  returned 
the  check,  and  refused  by  letter  to  make  the  siding  con- 
nection at  that  time.  It  was  not  until  September,  1904, 
that  the  siding  was  constructed  and  connection  made. 
This  was  more  than  three  years  after  the  date  of  the 
original  application.  The  plaintiffs  claim  that  by  reason 
of  the  discrimination  against  them  in  refusing  for  more 
than  three  years  to  allow  them  a  connection  with  the 
siding,  they  were  unable  to  develop  their  mine,  and  market 
their  coal  during  that  time.  Under  the  provisions  of  the 
act  of  1883,  they  claim  to  recover  treble  damages  for 
the  injimes  thus  sustained.  The  question  of  whether 
the  refusal  to  grant  the  siding  connection  was  an  undue 
and  unreasonable  discrimination  against  the  plaintiffs  was 
submitted  for  the  determination  of  the  jury  as  a  question 
of  fact;  as  was  also  the  question  of  the  amount  of  the 
injury  suffered  or  the  loss  sustained  by  plaintiffs  as  a  eon- 
sequence.  The  result  of  the  trial  was  a  verdict  for  plain- 
tiffs for  $4,000,  single  damages,  or  $12,000,  treble  dam- 
ages. 

The  assignments  of  error  are  all  to  the  charge  of  the 
court  and  the  answers  to  points.  Counsel  for  appellant 
contend  in  their  argument  that  as  the  request  for  a  sid- 
ing was  made  by  James  H.  Minds  without  disclosing  the 
fact  that  he  was  acting  as  agent  for  his  sons,  the  plain- 
tiffs, the  defendant  company  owed  no  duty  to  the  latter. 
It  appears,  however,  that  in  the  requests  made  to  the 
company  for  the  siding  connection,  the  mine  for  which 
the  siding  was  desired  and  the  place  where  the  switch 
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was  to  be  connected,  were  clearly  designated.  James  H. 
Minds,  the  father,  testified  that  he  was  acting  for  his 
sons,  and  it  clearly  appears  that  no  one  else  than  the  sons 
could  have  brought  this  action,  or  were  injured  by  the 
refusal  of  the  siding.  As  the  trial  judge  said,  with  ref- 
erence to  this  matter:  "The  personnel  of  the  applicants 
could  not  legitimately  enter  into  the  question  of  grant 
or  refusal."  This  contention  seems  to  us  to  be  without 
merit.  Counsel  for  appellant  further  suggest  that  dur- 
ing a  portion  of  the  period  in  question,  from  1901  to 
1904,  owing  to  abnormal  conditions  for  which  it  was  not 
responsible,  defendant  was  unable  to  move  its  trafiic 
promptly,  and  felt  obliged  to  suspend  making  new  siding 
connections.  These  conditions  were  said  to  have  been 
due  to  the  anthracite  coal  strike,  and  defendant's  wit- 
nesses testify  that  they  existed  from  August,  1902,  to 
May,  1903,  a  period  of  nine  months.  It  will  be  noted, 
however,  that  the  request  for  the  siding  was  first  made  in 
July,  1901,  more  than  a  year  before  these  conditions  be- 
gan, and  the  connection  was  not  finally  permitted  to  be 
made  imtil  September,  1904,  more  than  a  year  after  they 
had  ended.  We  agree  with  the  view  expressed  by  the 
trial  judge,  when  he  said  to  the  jury,  "As  a  matter  of 
law,  however,  we  do  not  understand  that  even  the  ex- 
istence of  these  unusual  traffic  conditions  relieved  the 
defendant  company  from  the  duty  imposed  upon  it  by 
the  constitution  and  the  law,  to  furnish  equal  facilities 
for  transportation  to  all  shippers  who  desired  to  make  use 
of  the  lines.  Because  the  plaintiffs  were  new  shippers 
did  not  justify  the  defendant  in  refusing  to  give  a  switch- 
ing connection.  In  this  action  it  is  also  well  to  bear  in 
mind  that  the  original  application  for  this  siding  on  be- 
half of  the  plaintiffs  was  made  by  them  nearly  a  year 
before  the  strike  and  before  these  imusual  conditions 
arose.  The  railroad  company  have  a  right  to  impose 
conditions  upon  shippers,  providing  such  conditions  are 
imposed  upon  all  proposing  shippers.  So,  also,  the  man- 
ner or  method  and  place  for  the  connections  must  be  de- 
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termined  by  the  railroad  company.  But,  as  we  under- 
stand the  law,  when  any  person  having  a  sufficient 
amount  of  coal,  and  in  good  faith  desires  to  develop  that 
coal  along  the  line  of  a  railroad  and  asks  for  a  siding  or 
switch  connection,  which  is  the  only  method  by  which 
that  product  can  be  shipped  economically  and  profitably, 
such  proposing  shipper  has  the  right  to  demand  that  he 
be  put  upon  the  same  footing  with  respect  to  his  product 
as  any  other  producer  of  a  like  product,  under  the  same 
circmnstances  and  conditions,  in  that  locality.  To  our 
minds,  therefore,  it  becomes  a  question  for  this  jury  as  to 
whether,  under  all  of  this  testimony,  both  on  the  part 
of  the  plaintiffs  and  on  the  part  of  defendant,  there  has 
been  a  case  made  out  of  imlawful  and  unjust,  and,  there- 
fore, imdue  and  unreasonable  discrimination  against 
these  plaintiffs,  and  if  you  find  there  has  been  unjust  and 
unfair  treatment,  amounting  to  an  undue  and  imreason- 
able  discrimination,  against  them,  it  is  for  the  jury  to 
determine  as  to  when  this  unfair  and  unjust  discrimina- 
tion began." 

It  is  also  contended,  on  behalf  of  appellant,  that  a  sid- 
ing connection  is  not  a  faciUty  for  transportation  within 
the  meaning  of  the  act  of  1883.    It  would  seem  as  though 
this  suggestion  could  hardly  have  been  made  seriously. 
A  facility  is  anything  which  promotes  ease  of  performance. 
It  is  difficult  to  imagine  a  facility  more  conunonly  used 
and  recognized  as  necessary  in  the  transportation  of  coal 
from  the  mines,  than  the  side  tracks  or  switches  upon 
which  the  railroad  cars  are  loaded.    In  P.  &  L.  E.  R.  R. 
Co.  V.  Robinson  &  Rea,  95  Pa.  426,  it  was  held  that  the 
law  was  correctly  embodied  in  a  point  which  set  forth 
"that  the  defendant  company  is  a  conunon  carrier;  that 
its  railroad  is  a  public  highway;  that  the  plaintiffs  have 
a  right  in  law  to  construct  on  their  land,  upon  said  rail- 
road, a  suitable  switch  for  the  uses  of  their  business,  and 
connect  the  same  with  the  tracks  of  the  defendant  com- 
pany, subject  to  the  general  rules  of  the  said  company 
regulating  such  connection;  and  that  the  defendant  com 
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pany  is  bound  to  receive  dnd  deliver  to  and  from  such 
switch  or  siding,  cars  and  freight  for  the  said  plaintiflfs  to 
and  from  such  points,  on  the  line  of  defendant's  railroad, 
as  may  be  designated  by  plaintiffs,  and  on  equal  terms 
with  all  other  individuals  and  transportation  companies/' 
In  this  connection,  it  was  said,  in  the  body  of  the  opinion 
by  Mr.  Justice  Gordon,  in  the  same  case,  "It  is  conceded 
that  imder  our  acts  of  assembly,  the  owners  of  mills  and 
manufactories  may  of  right  connect  their  private  sidings 
with  the  railroads  in  their  vicinity."  In  the  case  of  Olanta 
Coal  Muxing  Co.  v.  Beech  Creek  R.  R.,  144  Fed.  Repr.  150, 
which  was  a  bill  in  equity  to  compel  the  railroad  to  permit 
switch  connections  with  its  line,  to  enable  complainant  to 
ship  its  coal  to  market.  Judge  Buffington  said:  "In  min- 
ing, coal  is  carried  from  the  mines  in  small  cars  and  de- 
livered to  and  carried  by  railroad  companies  in  car  load 
lots.  To  do  this  requires  sidings  on  which  the  railroad's 
cars  may  be  conveniently  handled  and  filled.  Such  a  con- 
nection the  complainant  asks,  and  is  willing  to  bear  the 
expense  of  making."  And  in  that  case  a  decree  was 
awarded  requiring  the  railroad  to  make  the  connection. 

In  the  present  case,  in  plaintiffs'  fifth  point,  the  rule 
for  ascertaining  the  damages  was  thus  stated:  "The 
measure  of  the  plaintiffs'  damage  is  the  difference  be- 
tween the  cost  of  mining  and  delivering  the  coal  on  the 
railroad  cars,  adding  thereto  the  royalty  paid  under  the 
lease^  and  the  fair  average  selling  price  prevailing  in  the 
region  where  their  mine  was  situate,  diu^ing  the  period 
extending  from  and  after  the  time  when  the  railroad 
company,  by  the  use  of  reasonable  diligence,  could  have 
placed  the  switching  connection,  to  November  1,  1904, 
when  this  action  was  brought,  upon  all  coal  which  the 
jury  find  from  the  evidence,  that  plaintiffs  could  and 
would  have  been  reasonably  able  to  mine  and  sell,  ex- 
cept for  the  refusal  of  the  defendants  to  grant  the  plain- 
tiffs the  siding  or  switching  connections  asked  for."  The 
trial  judge  answered  as  follows:  "This  point  is  aflSrmed, 
with  what  might  be  called  a  qualification.     What  the 
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law  allows  the  plaintiffs  for  their  injuries  is  compensation, 
and  in  order  to  get  at  that  compensation  you  have  a 
right,  in  the  words  of  the  point,  to  take  into  consideration 
the  difference  between  the  mining  cost  and  the  fair  average 
selling  price  in  the  mining  region  at  that  period.  But 
that  is  not  necessarily  and  absolutely  the  measure  of 
damages.  You  must  in  reaching  the  fair  average  price 
in  the  region  also  take  into  consideration  all  kinds  and 
classes  of  coal,  as  I  said  to  you  before.  As  you  heard 
testified  here,  there  is  what  is  called  contract  coal,  and 
free  or  spot  coal,  and  fuel  supply  coal.  You  might  also 
classify  railroad  or  fuel  coals,  whether  furnished  to  the 
defendant  railroad  company  or  to  other  railroads.  It 
would  seem  from  this  testimony  that  it  is  considered  ad- 
vantageous on  the  part  of  all  operators  to  get  railroad 
orders  and  to  have  contract  coal,  that  is,  in  order  that 
they  may  be  better  able  diuing  the  year  to  advanta- 
geously operate  their  mines.  We  say  to  you,  therefore, 
that  it  does  not  follow  that,  at  least  during  a  portion  of 
the  period  claimed  by  these  plaintiffs,  when  high  prices 
prevailed,  they  were  entitled  to  the  high  averages  s^own 
by  any  such  figures.  What  the  law  contemplates  is  to 
give  compensation  and  that  is  what  you  are  to  arrive  at 
in  the  light  of  all  these  prices.'' 

Under  the  circumstances  of  this  case,  we  do  not  see 
how  any  better  or  fairer  rule  for  the  ascertainment  of  the 
damages  could  have  been  suggested  or  applied.  Objec- 
tion is  made  upon  the  part  of  appellant  to  estimating  the 
loss  upon  unmined  coal,  but  this  objection  is  fairly  met 
in  that  portion  of  the  opinion  of  the  trial  judge  in  over- 
ruling the  motion  for  a  new  trial,  in  which  he  said :  "Where 
the  discrimination  alleged  against  the  common  carrier 
was  the  refusal  of  a  siding,  as  here,  if  the  contention  of 
the  defendant  is  correct,  there  could  practically  be  no 
damages,  and  the  railroad  company  would  be  safe  at  all 
times  in  illegally  refusing  sidings.  Coal  cannot  be  mined 
except  by  virtue  of  a  siding.  Unmined  coal,  that  is, 
coal  which  plaintiff  was  unreasonably  prevented  from 
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mining  by  reason  of  the  refusal  of  a  siding,  must  nec- 
essarily enter  into  the  consideration  of  a  jury  in  deter- 
mining th6  measure  of  damages,  which,  as  we  instructed 
the  jury,  was  compensation  only.  We  are  wholly  unable 
to  see  how  any  other  theory  could  be  worked  out.  The 
refusal  of  a  siding  is  perhaps  the  most  injurious  form  of 
discrimination  and  if  mined  coal  only  could  be  considered 
by  the  jury  in  estimating  the  compensation  which  should 
be  allowed  for  the  offense  of  refusal,  it  would  seem  to  us 
that  the  law  would  provide  a  very  inadequate  remedy.'' 

The  question  of  the  right  of  the  plaintiffs  to  treble 
damages  depends  upon  whether  the  act  of  June  4,  1883, 
has  been  repealed  by  either  of  the  Acts  of  May  31,  1907, 
P.  L.  352,  and  P.  L.  354.  We  have  considered  this  ques- 
tion, and  disposed  of  it  in  the  opinion  handed  down  this 
day  in  Jackson  v.  Pennsylvania  Railroad,  ante,  p.  566,  and 
have  there  indicated  our  reasons  for  holding  that  the  act  of 
1883  was  not  repealed  by  the  acts  of  May  31,  1907,  and 
that  all  the  statutes  in  question  may  stand  as  part  of  a 
conmion  purpose  by  the  legislature,  to  make  effectual  the 
mandate  of  the  constitution  against  discrimination  by  com- 
mon carriers.  The  act  of  1883  provides  a  remedy  for  the 
party  injured;  the  later  acts  have  no  reference  to  parties 
discriminated  against,  but  provide  in  the  interest  of  the 
general  public  for  proceedings  at  the  instance  of  the 
commonwealth,  through  the  attorney  general,  for  at- 
tacking or  restraining  violations  of  the  law  in  this  re- 
spect They  also  make  such  violation  of  the  law  a  penal 
offense,  punishable  by  a  fine.  The  purposes  of  the  dif- 
ferent acts  are  not  inconsistent,  and  we  see  no  diflSculty 
in  construing  them  so  that  they  may  stand  together,  each 
for  its  appropriate  purpose  and  use. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  aflSrmed. 

Stewart,  J.,  dissents. 
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Swift,  Appellant,  v.  Harbison-Walker  Refractories 
Company  et  al. 

Deeds — Habendum  darise — Life  estate — Contingent  remainders — Sale 
tinder  Price,  act — Petition — Jurisdiction. 

1.  Under  a  deed  which  purports  to  vest  a  fee  simple  title  in  the 
grantee,  but  for  a  proviso  in  the  habendum  clause  that  in  case  grantee 
shall  survive  her  husband  the  estate  shall  immediately  vest  in  her 
children,  and  in  case  of  no  issue  then  her  estate  to  be  limited  to  a  life 
estate  with  remainder  after  her  death  in  the  heirs  at  law  of  her  husband, 
any  interest  the  children  may  acquire  under  this  deed  Is  contingent 
during  the  lifetime  of  the  husband  and  wife. 

2.  A  petition  presented  to  the  conunon  pleas  imder  the  Price  act 
averring  the  execution  and  recording  of  such  a  deed  to  the  mother, 
quoting  the  habendum,  including  the  proviso  of  that  deed,  and  setting 
forth  that  the  purchase  money  of  the  sale,  subject  to  the  life  estate  of 
their  mother,  is  to  belong  to  the  children  then  bom  and  those  that  may 
thereafter  be  born,  and  that  the  deed  is  to  convey  a  fee  to  the  grantee, 
contains  sufficient  jurisdictional  facts  to  authorize  the  court  to  decree 
a  sale  of  the  interests  of  the  children. 

Sale — Real  estate — Price  act — Lapse  of  time — Presumption  as  to 
compliance  with  statutory  provisions, 

3.  A  court  taking  jurisdiction  under  the  Price  act  which  imposes  on 
it  certain  duties  of  investigation  before  makmg  the  decree  of  sale,  will 
be  assumed,  after  the  expiration  of  more  than  a  quarter  of  a  centuiy, 
in  the  absence  of  anything  to  the  contrary  being  disclosed,  to  have 
performed  those  duties  and  to  have  required  the  petitioners  to  comply 
with  the  provisions  of  the  statute  before  entering  the  decree. 

Argued  April  21,  1910,  Appeals,  Nos.  104  and  105, 
Jan.  T.,  1910,  by  plaintiffs,  from  decrees  of  C.  P.  Clear- 
field Co.,  Dec.  T.,  1907,  Nos.  1  and  2,  dismissing  bills 
in  equity  in  cases  of  Samuel  Swift,  next  friend  of  Verda 
Clark  et  al.,  v.  Harbison-Walker  Refractories  Company 
et  al.  and  Ida  Mary  Swift  and  Lulu  DeLeon  v.  Harbison- 
Walker  Refractories  Company  et  al.  Before  Fell,  C.  J., 
Brown,  Mestrezat,  Potter,  Elkin,  Stewart'  and 
MoscHZisKER,  JJ.    Affirmed. 

Bill  in  equity  for  appointment  of  a  receiver  and  an  ac- 
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counting)  and  that  plaintiffs  be  declared  owners  of  an  un- 
divided interest  in  certain  property.    Before  Smith,  P.  J. 

Mary  Lansberry,  wife  of  Robert  Lansberry,  by  deed 
dated  November  22,  1872,  conveyed  to  her  daughter-in- 
law,  Louisa  Ella  Lansberry,  wife  of  Lorenzo  Lansberry, 
sixty  acres  of  land  in  Bradford  township  for  the  con- 
sideration of  $L00  and  love  and  affection.  The  haben- 
dum clause  of  the  deed  was  as  follows: 

"To  have  and  to  hold  the  said  described  premises, 
hereditaments  and  premises  hereby  granted,  or  men- 
tioned and  intended  so  to  be,  with  the  appurtenances, 
imto  the  said  Louisa  Ella  Lansberry,  her  heirs  and  assigns 
to  and  for  the  only  proper  use  and  behoof  of  the  said 
Louisa  Ella  Lansberry,  her  heirs  and  assigns  forever. 
Provided,  however,  and  it  is  part  of  the  consideration 
for  this  conveyance,  that  in  case  the  said  Louisa  Ella 
Lansberry  should  survive  her  said  husband  the  above 
described  estate  is  to  immediately  vest  in  her  children 
that  shall  be  the  issue  of  her  marriage,  with  her  present 
husband,  the  said  Lorenzo  Lansberry,  and  in  no  collat- 
eral heirs  of  hers,  and  in  case  she  should  have  no  issue 
with  her  said  husband  then  her  estate  in  the  same  is  to 
be  limited  to  a  life  estate  in  her  and  after  her  decease 
shall  vest  in  the  heirs  at  law  of  her  said  husband.  In  any 
event  the  said  Louisa  Ella  Lansberry  is  to  have  a  life 
estate  in  said  land." 

At  the  time  of  the  conveyance  Louisa  Ella  Lansberry 
and  Lorenzo  Lansberry  had  had  no  children  bom  to  them. 
Since  that  date  five  children  were  bom,  Ida  and  Lulu, 
bom  in  1876,  Verda,  bom  January  26,  1884,  Pearl,  bom 
December  16,  1888,  and  Paul,  bom  March  13,  1891,  all 
living  at  time  of  suit  brought. 

Some  time  prior  to  January  21,  1881,  Reuben  McPher- 
son  was  appointed  guardian  of  Ida  and  Lulu,  then  bom 
and  under  fourteen  years  of  age.  And  on  January  21, 
1881,  Reuben  McPherson,  together  with  Lorenzo  and 
Louisa  Ella  Lansberry,  as  guardian,  presented  a  petition 
to  the  court  of  common  pleas  of  Clearfield  county  pray- 
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ing  for  authority  to  make  a  private  sale  of  the  tract  in 
question.  The  court  decreed  the  sale  on  January  21, 
1881,  and  in  pursuance  of  the  decree  a  sale  was  made  on 
January  24,  1881,  to  Jonathan  Boynton  in  fee,  und^ 
whom  defendants  claim. 

Error  assigned  was  dismissal  of  the  bills. 

David  L.  Krebs  and  A.  L.  ColCy  with  them  A.  M.  Liver- 
ighty  for  appellants. — The  estate  vested  in  the  children 
as  soon  as  the  first  child  was  bom  and  the  court  had  then 
no  right  to  decree  a  sale  under  the  Price  act:  Keller  v. 
Lees,  176  Pa.  402. 

The  deed  of  sale  as  decreed  by  the  court  was  void  as 
the  petition  for  the  sale  contained  no  explanation  of  title, 
nor  of  the  purpose  to  defeat  the  contingent  remainders: 
Smith  V.  Townsend,  32  Pa.  434. 

Thomas  H.  Murrayj  with  him  James  P.  O^LaughUn 
and  Hazard  Alex.  Murray^  for  appellees. — By  the  Robert 
Lansberry  deed  Louisa  Lansberry  took  a  fee  simple  es- 
tate: Taylor  v.  Taylor,  63  Pa.  481;  Fisher  v.  Wister>  154 
Pa.  65;  Snyder's  App.,  95  Pa.  174. 

The  contingent  interest  passed  under  the  deed  to 
Boynton  under  the  Price  act  of  1853:  Grenawalt's  App., 
37  Pa.  95;  Reiff's  App.,  124  Pa.  145. 

Opinion  by  Mr.  Justice  Mestrezat,  July  1,  1910: 
We  are  all  of  opinion  that  the  learned  chanc^ellor  was 
right  in  dismissing  the  bills  in  these  cases. 

It  is  clear  that  aside  from  the  proviso  in  the  habendum 
clause,  Louisa  Ella  Lansberry  took  a  fee  simple  title  in 
the  real  estate  imder  the  Robert  Lansberry  deed.  The 
appellants  claim  under  the  proviso,  but  by  its  express 
terms  they  take  no  estate  unless  their  mother,  Louisa 
Ella  Lansberry,  '*  should  survive  her  husband."  As  both 
Louisa  and  her  husband  were  Uving  at  the  time  the  bill 
was  filed  and  are  still  living,  it  is  difficult  to  see  what 
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standing  the  appellants  have  to  attack  the  appellees' 
title  to  the  real  estate  in  controversy.  Be  this  as  it  may, 
however,  and  conceding  that  Louisa  took  a  life  estate  by 
the  deed  of  Robert  Lansberry  and  wife,  the  interests  of 
the  children  were  contingent  and  were  divested  by  the 
proceedings  in  the  common  pleas  and  the  deed  of  Jan- 
uary 24,  1881.  The  deed  of  Robert  Lansberry  and  wife 
did  not  grant  to  Louisa  Ella  Lansberry  a  life  estate  with 
remainders  in  fee  to  the  latter's  children,  but  the  interests 
of  the  children  are,  by  the  habendum  proviso,  expressly 
made  contingent  upon  their  mother  surviving  their 
father.  In  the  event  of  such  survivorship  only,  "the 
above  described  estate  is  to  immediately  vest  in  her 
children.'*  If  the  children  have  any  interest  or  estate 
in  the  .premises,  it  was  acquired  by  this  clause  of  the  pro- 
viso, and,  therefore,  the  estate  of  the  children  depends 
upon  the  contingency  of  their  mother  surviving  their 
father,  and  vests  only  on  the  happening  of  such  contin- 
gency. 

We  do  not  think  there  is  any  merit  in  the  contention 
that  the  petition  presented  to  the  common  pleas  under 
the  Price  act  did  not  contain  suflScient  jurisdictional  facts 
to  authorize  the  court  to  decree  a  sale  of  the  interests 
of  the  children  in  the  real  estate.  The  objection  is  that 
the  petition  does  not  set  forth  an  explanation  of  the  title 
and  the  intention  to  defeat  the  contingent  remainders, 
as  required  by  the  proviso  to  the  fifth  section  of  the  Act 
of  April  18,  1853,  P.  L.  503,  4  Purd.  4024.  But  this  view 
results  from  a  misapprehension  of  the  contents  of  the 
petition.  It  avers  the  execution  and  recording  of  the 
deed  from  BLobert  Lansberry  and  wife;  quotes  totidem 
verbis  the  habendmn  including  the  proviso  under  which 
the  children  acquire  any  interest  or  estate  they  may 
have;  sets  forth  that  the  purchase  money,  subject  to  the 
life  estate  of  their  mother,  is  to  belong  to  the  children 
then  bom  and  those  that  may  thereafter  be  born;  and 
that  the  deed  is  to  convey  a  fee  simple  estate  to  the  gran.- 
tee.    We  think  this  complies  with  the  provisions  of  the 
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act  of  1853,  so  far  as  the  petition  is  required  to  set  forth 
an  explanation  of  the  title  and  the  intention  to  defeat 
the  remainders.  It  would  have  been  better  had  the  aver- 
ment of  these  facts  been  direct  instead  of  being  in  the 
form  in  which  they  appear,  but  the  petition  leaves  no 
doubt  as  to  the  title  and  the  purpose  of  the  parties  in 
making  the  sale  to  bar  the  estate  of  the  children.  The 
power  of  the  court  on  proper  application  to  authorize  the 
sale  imder  the  act  of  1853,  enlarged  by  the  Act  of  Jime  14, 
1897,  P.  L.  144,  is  unquestioned,  and  the  former  act 
specifically  provides  that  the  title  of  the  purchaser 
"shall  be  unprejudiced  by  any  error  in  the  proceedings 
of  the  court."  The  court  having  jurisdiction  and  the  act 
imposing  on  it  certain  duties  of  investigation  before 
making  the  decree  of  sale,  we  must  assume  after  the  ex- 
piration of  more  than  a  quarter  of  a  century,  in  the  ab- 
sence of  anything  to  the  contrary  being  disclosed,  that 
it  performed  those  duties  and  required  the  petitioners  to 
comply  with  the  provisions  of  the  statute  before  the  de- 
cree was  entered.  Omnia  prsesumimtur  rite  et  solenmiter 
esse  acta,  donee  probetur  in  eontrarium.  We  think  the 
petition  is  sufficient  to  confer  jurisdiction  on  the  conunon 
pleas,  and  that  the  deed  of  January  24,  1881,  conveyed 
a  fee  simple  title  to  the  purchaser. 

Both  appeals  are  dismissed  at  the  costs  of  the  app>el- 
lants. 


National  Aniline  &  Chemical  Company  v.  American 
Credit  Indemnity  Company,  Appellant. 

Principal  and  surety — Indemnity  bond — Construction, 
Where  the  bond  of  a  credit  indemnity  company  provides  that  "in 
case  this  company  issues  to  the  indemnified  a  new  bond  prior  to  the 
expiration  of  this  one,  losses  occurring  during  the  term  of  the  new  bond 
on  sales  of  merchandise  shipped  within  the  twelve  months  inmiediatdy 
prior  to  the  expiration  of  this  bond  shall  be  covered  and  may  be  proven 
under  this  new  bond,  subject  to  its  provisions  and  limitations,  the  same 
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as  though  the  goods  had  been  shipped  during  its  term/'  and  a  new  bond 
is  so  issued,  there  can  be  no  recovery  for  loss  occurring  during  the 
pendency  of  the  second  bond  on  goods  sold  during  the  pendency  of 
the  first  to  a  class  of  purchasers  included  in  the  old  bond  but  excluded 
by  the  provisions  of  the  new. 

Argued  April  21,  1910.  Appeal,  No.  381,  Jan.  T.,  1909, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co., 
June  T.,  1909,  No.  600,  for  want  of  a  suflScient  aflSdavit  of 
defense  in  case  of  the  National  Aniline  &  Chemical  Com- 
pany V.  American  Credit  Indemnity  Company  of  New 
York.  Before  Brown,  Mestrezat,  Potter,  Stewart 
and  MoscHZiSKER,  JJ.    Reversed. 

Assumpsit  on  an  indemnity  bond.    Before  Br^gy,  P.  J. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  entering  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

John  G.  Johnson,  with  him  James  Wilson  Bayard,  for 
appellant. — ^The  appellee's  loss  was  not  covered  by  the 
terqas  of  the  second  bond:  Hogg  v.  American  Credit  In- 
demnity Co.,  172  Mass.  127  (51  N.  E.  Repr.  517);  Amer- 
ican Credit  Indemnity  Co.  v.  Woolen  Co.,  92  Fed.  Repr. 
581;  People  v.  Mercantile  Credit  Guarantee  Co.,  166 
N.  Y.  416  (60  N.  E.  Repr.  24). 

George  P.  Rich,  with  him  Arthur  H.  Scherer,  for  ap- 
pellee.— ^The  bonds  are  to  be  construed  together:  Amer- 
ican Credit  Indemnity  Co.  v.  Champion  Coated  Paper 
Co.,  103  Fed.  Repr.  609;  Wallace  v.  Insurance  Co.,  41 
Fed.  Repr.  742;  Wadsworth  v.  Jewelers'  &  Tradesmen's 
Co.,  132  N.  Y.  540  (29  N.  E.  Repr.  1104);  Tebbitts  v. 
Mercantile  Credit  Guarantee  Co.,  73  Fed.  Repr.  95; 
Teutonia  Fh^  Ins.  Co.  v.  Mund,  102  Pa.  89;  Hoflfman  v. 
Ins.  Co.,  32  N.  Y.  405;  Western  Ins.  Co.  v.  Cropper,  32 
Pa.  351;  Merrick  v.  German  Fire  Ins.  Co.,  54  Pa.  277; 
Hmnphreys  v.  Nat.  Benefit  Assn.,  139  Pa.  264;  Bole  v. 
New  Hampshire  Fire  Ins.  Co.,  159  Pa.  53. 
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Opinion  by  Mr.  Justice  Potter,  July  1, 1910: 
In  this  action  of  assumpsit  the  plaintiff  sought  to  hold 
the  defendant  liable  upon  certain  bonds  or  policies  of 
credit  indemnity.  Upon  a  rule  for  judgment  for  want  of 
a  suflScient  affidavit  of  defense  judgment  was  entered 
by  the  court  below,  in  favor  of  the  plaintiff  and  against 
the  defendant,  the  credit  indenmity  company.  The  de- 
termination of  the  question  here  involved,  depends  upon 
the  proper  construction  of  the  terms  and  conditions  of 
the  bonds  upon  which  suit  was  brought.  It  appears  that 
on  December  5,  1906,  the  defendant  issued  its  bond  to 
plaintiff,  guaranteeing  it,  to  the  amoimts  specified,  against 
actual  loss  which  might  be  sustained  through  the  insol- 
vency of  certain  debtors,  during  the  term  of  the  bond. 
That  term  was  defined  as  from  December  1,  1906,  to  De- 
cember 31,  1907.  The  bond  states  that  it  does  not  cover 
any  loss  occurring  after  its  expiration,  and  further  that  it 
covered  no  loss  unless  the  debtor  to  whom  the  goods  were 
shipped,  had,  at  the  date  of  the  shipment  of  the  goods,  a 
certain  rating  as  to  capital  and  credit  in  Bradstreet's  Com- 
mercial Agency.  By  a  rider  attached  to  the  bond,  it  was 
further  provided  that  imder  certain  conditions  the  liability 
should  extend  to  losses  through  debtors  not  having  such 
ratings,  if  their  accoimts  were  guaranteed  by  parties  who 
were  rated.  By  still  another  provision  in  the  bond,  it 
was  agreed  that  in  case  the  credit  company  should  issue 
a  new  bond  to  the  plaintiff,  and  the  premium  be  paid 
within  the  term  of  the  first  bond,  losses  occurring  during 
the  term  of  the  new  bond  upon  sales  and  shipments  of 
merchandise  made  within  a  certain  prior  period,  should 
be  covered  by  the  new  bond,  subject  to  its  provisions 
and  Umitations,  the  same  as  though  the  goods  had  been 
shipped  during  its  term.  A  new  bond  was  issued  by  the 
defendant  company  to  the  plaintiff  under  date  of  De- 
cember 14,  1907,  covering  the  term  ending  December  31, 
1908.  Its  provisions  were  much  the  same  as  those  of  the 
first  bond,  except  that  the  amount  of  the  initial  loss  to 
be  borne  by  the  indemnified,  was  somewhat  raised,  and 
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no  rider  was  attached  to  the  second  bond  extendmg  the 
liability  to  debtors  not  having  the  requisite  ratings.  Dur- 
ing the  term  of  the  first  bond  plaintiflF  sold  and  delivered 
goods  to  a  debtor  not  rated  in  the  commerical  agency  but 
whose  accoimt,  in  accordance  with  the  conditions  of  the 
rider  attached  to  the  first  bond,  was  guaranteed  by  one 
who  was  so  rated.  A  loss  occurred  upon  such  sale,  not 
during  the  life  of  that  bond,  but  during  the  term  of  the 
second  bond.  The  court  below  intimated  that  in  its  opin- 
ion, the  question  of  defendant's  liability  under  these  cir- 
cumstances was  a  close  one;  but  ruled  it  against  defendant, 
and  entered  judgment.  Coimsel  for  appellant  concede 
the  soundness  of  the  principle  that  a  policy  of  insurance 
is  to  be  construed  most  strongly  in  favor  of  the  insured 
in  all  questions  of  doubtful  meaning;  but  they  maintain 
that  the  clauses  of  the  contract  here  involved,  are  clear 
and  explicit,  and  not  of  doubtful  meaning.  We  have  the 
fact  that  the  loss  arose  upon  goods  sold  to  the  Ford 
Morocco  Company  in  1907,  during  the  term  of  the  first 
bond.  As  noted  above,  this  firm  did  not  have  the  required 
conmiercial  rating,  but  payment  of  the  account  was  guar- 
anteed by  Stetson  &  Company,  a  firm  which  was  rated  as 
required.  Both  principal  debtor  and  guarantor  became 
insolvent,  but  not  during  the  term  of  the  first  bond.  If 
the  insolvency  had  occurred  during  the  term  of  the  first 
bond,  the  defendant  would  clearly  have  been  liable. 
Under  clause  7  of  the  first  bond,  as  we  have  already  noted, 
it  is  provided  that  in  case  a  new  bond  is  issued,  and  the 
premiiun  therefor  is  paid  prior  to  the  expiration  of  the 
first  bond,  ''losses  occurring  during  the  term  of  the  new 
bond,  on  sales  of  merchandise  shipped  and  delivered  within 
the  twelve  months  next  prior  to  the  expiration  of  this 
bond  shall  be  covered  and  may  be  proven  imder  the  new 
bond,  subject  to  its  provisions  and  limitations,  the  same 
as  though  the  goods  had  been  shipped  diuing  its  term." 
By  the  provisions  of  the  new  bond,  and  the  rider  attached 
to  it,  which  by  its  terms  supersedes  and  takes  the  place 
of  clause  7  of  the  first  bond,  only  such  losses  are  covered 
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and  provable  as  occur  on  sales  to  debtors  who  have  the 
prescribed  ratmg  by  the  commercial  agency.  There  is 
no  reference  of  any  kind  to  guarantors  or  to  any  guarantee 
in  the  second  bond.  Therefore  it  seems  to  be  clear  that 
no  recovery  for  the  loss  of  a  guaranteed  accoimt  can  be 
had  under  the  second  bond,  where  the  principal  debtor 
is  not  commercially  rated  as  required.  As  we  have  al- 
ready seen,  the  terms  of  the  first  bond  forbid  a  recovery 
under  it  for  a  loss  occurring  after  its  expiration,  and  the 
extended  liability  by  reason  of  the  new  bond  is  to  be 
covered  only  in  the  same  way  as  upon  goods  sold  during 
the  term  of  the  second  bond.  It  follows,  therefore,  that 
defendant  is  not  liable  imder  either  bond,  for  the  loss  for 
which  indenuiity  is  claimed  in  this  case,  because  it  oc- 
curred after  the  termination  of  the  first  bond,  and  the 
circumstances  of  the  sale  do  not  bring  the  transaction 
within  the  prescribed  terms  of  the  second  bond,  as  that 
contains  no  provision  making  the  company  liable  for  an 
account  against  a  debtor  having  no  commercial  rating. 
Very  similar  questions,  imder  somewhat  corresponding 
provisions  in  bonds  issued  by  this  same  defendant  com- 
pany, have  arisen  in  two  cases  in  the  United  States  circuit 
comt  of  appeals  for  the  sixth  circuit:  American  Credit  In- 
demnity Co.  V.  Woolen  Mills,  92  Fed.  Repr.  581,  and 
American  Credit  Indemnity  Co.  v.  Champion  Coated 
Paper  Co.,  103  Fed.  Repr.  609.  The  decisions  in  those 
cases  were  based  on  a  construction  of  a  clause  niunbered  8, 
of  the  bonds  there  in  question,  which  was  the  correspond- 
ing clause  to  number  7  in  the  present  case.  The  clauses 
were  so  construed  as  to  extend  the  benefit  of  the  old  bond 
to  cover  sales  of  goods  made  imder  that  bond,  in  accord- 
ance with  its  terms  and  conditions,  though  the  losses  did 
not  accrue  during  the  life  of  the  first  bond.  After  those 
decisions  were  made,  the  defendant  company  apparently 
changed  the  language  of  its  bonds,  in  order  to  protect  it- 
self against  the  construction  placed  upon  clause  8,  and 
substituted  the  present  clause  7,  in  the  bonds  involved 
in  the  case  at  bar,  for  clause  8  in  the  bonds  which  were 
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before  the  court  in  the  cases  above  cited.  Clause  8,  as 
construed  in  the  opinions  of  the  federal  court,  provided 
that  losses  occiuring  after  the  expiration  of  the  original 
bond,  ''may  be  proven  under  such  renewal  bond  in  accord- 
ance with  the  terms  and  conditions  of  such  renewal/' 
Clause  7  of  the  present  bond  goes  further  and  is  much 
more  expUcit,  in  that  it  provides  that  such  losses  "shall 
be  covered  and  may  be  proven  under  the  new  bond,  sub- 
ject to  its  provisions  and  limitations,  the  same  as  though 
the  goods  had  been  shipped  during  its  term."  The  dif- 
ference in  the  two  provisions  is  apparent.  Under  the 
former  clause  it  was  held  that  the  losses  intended  to  be 
protected  by  the  renewal  were  those  covered  by  the  terms 
of  the  bond  current  when  the  sales  were  made.  As  the 
clause  now  stands  in  the  contract,  we  think  it  constitutes 
a  clear  stipulation  that  in  extending  the  term  of  protection 
of  the  first  bond  into  the  period  covered  by  the  second 
bond,  the  loss,  if  any,  is  to  be  adjusted  as  though  it  had 
occurred  upon  goods  sold  and  shipped  during  the  term  of 
the  second  bond.  The  change  seems  to  have  been  made 
by  the  defendant  company  for  the  express  purpose  of 
meeting  the  adverse  construction  of  the  clause  by  the 
court,  as  above  referred  to;  and  it  seems  to  us  to  be  suffi- 
ciently clear  and  definite  to  accomplish  the  purpose  in- 
tended. 

The  judgment  entered  in  the  present  case,  for  want  of 
a  sufficient  affidavit  of  defense,  is  therefore  reversed. 
Vol.  ccxxviii — 38 
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Long's  Estate! 

Wills — Vested  and  contingent  estates — Construction — Children, 

1.  In  cases  of  doubtful  construction  the  law  leans  in  favor  of  an 
absolute,  rather  than  a  defeasible  estate;  of  a  vested,  rather  than  a 
contingent  one;  of  the  primary,  rather  than  the  secondary  intent;  of 
the  first,  rather  than  the  second  taker,  as  the  principal  object  of  the 
testator's  bounty;  and  of  a  distribution  as  nearly  conformed  to  the  gen- 
eral rules  of  inheritance  as  possible. 

2.  The  question  of  vested  or  contingent  is  not  to  be  tested  by  the 
certainty  or  uncertainty  of  obtaining  the  actual  enjoyment;  for  that 
would  make  the  character  of  the  estate  depend,  not  upon  the  terms  of  its 
creation,  but  on  the  form  of  the  result.  Neither  does  it  depend  upon 
the  defeasibility  or  indefeasibility  of  the  right  of  possession;  for  many 
estates  are  vested  without  possession,  as  well  as  with,  which  are  yet 
defeasible.  If  there  is  a  present  right  to  a  future  possession,  thou^ 
that  right  may  be  defeated  by  some  future  event,  contingent  or  certain, 
there  is  nevertheless  a  vested  estate.  An  unpossessed  estate  is  vested, 
if  it  is  certain  to  take  effect  in  possession,  by  endiuing  longer  than  the 
precedent  estate. 

3.  In  Pennsylvania  a  person  sui  jmis  owning  a  contingent  interest  in 
land  or  in  personal  property,  may  sell  the  same  to  one  who  does  not 
stand  towards  him  in  a  trust  relation  and  who  does  not  impose  upon 
him  for  any  sum  agreed  upon  between  them. 

4.  It  is  the  well  established  rule  of  construction  in  this  state,  as 
well  as  elsewhere,  that  the  word  "children"  in  a  wiU  does  not  include 
grandchildren,  unless  it  appears  from  the  context  to  have  been  so 
intended  by  the  testator,  or  such  meaning  is  necessary  to  carry  out  his 
manifest  intent. 

6.  Testator  gave  all  the  residue  of  his  estate,  real  and  personal,  to 
a  trustee  in  trust  for  the  period  of  twenty  years  with  large  and  ample 
powers  in  the  trustee  to  manage,  invest  and  reinvest  the  same.  He 
also  directed  as  follows:  "I  further  provide  and  direct  that  when  there 
is  a  greater  accimiulation  than  he  deems  necessary  for  the  purposes  of 
this  trust  he  shall  divide  the  same  into  six  equal  shares,  pajing  one 
share  to  each  of  my  five  children  and  one  share  to  be  divided  amongst 
the  children  of  my  deceased  son.  And  if  any  of  my  children  should  die 
without  leaving  lineal  descendants  before  the  expiration  of  twenty 
years  after  my  decease,  then  such  share  shall  go  to  the  other  legatees 
share  and  share  alike — parties  taking  per  stirpes  and  not  per  capita. 
At  the  termination  of  twenty  years  the  said  trustee  shall  sell  said  real 
and  personal  property  and  divide  the  same  in  six  shares  to  be  dis- 
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tributed  as  is  provided  with  reference  to  income  of  same."  Held^  (1) 
that  the  residuary  estate  went  to  the  person  interested,  as  personalty; 
(2)  that  all  the  legacies  were  vested;  (3)  that  the  legacies  to  the  ''chil- 
dren" of  the  testator  were  subject  to  be  divested  by  death  within 
twenty  years  without  leaving  lineal  descendants,  and  (4)  that  the  leg- 
acies to  the  children  of  the  deceased  son  were  vested  absolutely  and 
unconditionally  and  that  the  administrator  of  a  deceased  daughter  of 
the  deceased  son  was  entitled  to  share  in  a  distribution  of  income. 

Argued  April  25,  1910.  Appeal,  No.  181,  January  T., 
1909,  by  Ella  L.  Miller,  Christian  L.  Long  and  Frederick 
W.  Long,  from  decree  of  the  Superior  Court,  reversing 
decree  of  0.  C.  Cumberland  Co.,  sustaining  exceptions  to 
report  of  auditor  in  Estate  of  Christian  Long,  deceased. 
Before  Fell,  C.  J.,  Mestrezat,  Elkin,  Stewart  and 
MoscHziSKER,  JJ.    AflSrmed. 

Exceptions  to  report  of  J.  M.  Rhey,  Esq.,  auditor. 

The  facts  are  stated  in  the  following  opinion  by  Mor- 
rison, J. : 

Christian  Long  died  January  16,  1892,  leaving  to  sur- 
vive him  one  son  and  four  daughters,  and,  among  other 
gr^dchildren,  four  who  were  children  of  a  deceased  son, 
Ira  L.  Long.  His  estate  was  large,  consisting  of  both  real^ 
and  personal  property.  His  will,  in  seventeen  items,  ^ 
bears  evidence  upon  its  face  of  having  been  drawn  by  one 
who  was  an  expert  in  legal  expression,  makes  careful  and 
elaborate  provision  for  each  of  his  children  and  for  the 
children  of  his  deceased  son,  varying  in  quantity  and  in 
form,  sometimes  giving  directly  and  at  others  in  trust, 
sometimes  in  fee  and  at  others  for  life,  but  in  the  main 
setting  apart  a  portion  of  his  estate  in  the  form  of  Ufe 
trusts  for  his  children  and  the  children  of  his  deceased 
son,  with  remainders  over  to  their  respective  children^ 
After  making  these  particular  provisions,  the  testator 
disposed  of  the  residue  of  his  estate — sufficiently  large  in 
1907  to  produce  a  net  annual  income  of  over  $18,000 — 
by  creating  a  trust  to  last  for  twenty  years  as  shown  by 
item  fourteen  of  his  will,  which  reads  as  follows: 
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'^Item.  All  the  rest  and  residue  of  my  estate,  real, 
personal  and  mixed,  I  give,  devise  and  bequeath  to 
J.  L.  Bamer,  in  trust,  for  the  period  of  twenty  years — 
during  which  period  he  shall  manage  the  same  as  he  con- 
ceives for  the  best  interest  of  all  concerned  in  the  same. 
He  shall  have  full  power  to  lease  or  sell  the  same,  to  make 
the  necessary  contracts,  agreements  and  conveyances. 
He  may  purchase  any  parcels  of  land  which  he  may  deem 
necessary  in  order  to  secure  debts  due  to  my  estate  at 
either  private  or  public  sale,  or  when  the  same  is  sold 
under  judicial  proceedings.  He  is  hereby  given  full 
power  to  improve  my  realty  by  using  the  income  of  the 
residuary  estate  to  improve  the  same  by  erecting  build- 
ings thereon,  to  repair  buildings  or  to  fertilize  or  other- 
wise do  what  he  may  deem  desirable,  as  well  as  to  pay 
taxes,  insurances,  etc.  When  any  sales  of  real  or  personid 
property  are  made  he  may  reinvest  the  proceeds  in  realty 
or  personalty.  I  further  provide  and  direct  that  when 
there  is  a  greater  accmnulation  than  he  deems  necessary 
for  the  purposes  of  this  trust  he  shall  divide  the  same  into 
six  equal  shares,  paying  one  share  to  each  of  my  five  chil- 
dren and  one  share  to  be  divided  amongst  the  childreA  of 
my  deceased  son,  Ira  L.  Long.  And  if  any  of  my  children 
should  die  without  leaving  lineal  descendants,  before  the 
expiration  of  twenty  years  after  my  decease,  then  such 
share  shall  go  to  the  other  legatees  share  and  share  alike- 
parties  taking  per  stirpes  and  not  per  capita. 

''At  the  termination  of  twenty  years  the  said  J.  L. 
Bamer  shall  sell  said  real  and  personal  property  and 
divide  the  same  in  six  shares  to  be  distributed  as  is  pro- 
vided with  reference  to  income  of  same." 

It  is  upon  the  construction  of  this  residuary  clause 
that  the  present  case  turns. 

One  of  the  children  of  Ira  L.  Long,  Florence  R.  Rettew, 
died  August  28,  1907,  intestate,  leaving  to  survive  her  no 
children,  but  a  husband,  C.  Vernon  Rettew,  the  appel- 
lant here,  to  whom  letters  of  administration  were  granted 
on  her  estate.    On  January  31,  1908,  the  executor  and 
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trustee  filed  his  fourteenth  partial  account  of  his  several 
trusts,  showing  in  his  hands  an  undistributed  accumula- 
tion of  the  income  of  the  residuary  estate  of  $18,265.30. 
Of  this  amount  the  children  of  Ira  L.  Long  were  entitled 
to  one-sixth,  or  $3,044.21,  which  an  auditor  was  ap- 
pointed to  distribute.  Before  the  auditor  the  three  sur- 
viving children  of  Ira  L.  Long  claimed  the  entire  fimd 
for  distribution,  contending  that  the  legacy  to  Florence 
R.  Rettew  in  the  residuary  clause  of  the  will  was  con- 
tingent, or,  if  vested,  was  divested  by  her  death,  and  that 
the  income  of  the  residuary  estate  was  not  apportionable 
between  them  and  Mrs.  Rettew's  administrator.  The 
latter  claimed  one-fourth  of  the  fimd  going  to  Ira  L. 
Long's  children,  upon  the  groimd  that  the  legacy  was 
vested  in  Mrs.  Rettew  during  her  lifetime,  to  wit:  at  the 
death  of  the  testator,  and  was  not  divested  by  her  death. 
The  learned  auditor,  in  an  exhaustive  and  careful  opinion, 
sustained  the  latter  contention  and  submitted  a  table  of 
distribution  accordingly.*  Upon  exceptions  filed  by  the 
three  surviving  children  of  Ira  L.  Long,  the  court  held 
that  Mrs.  Rettew's  legacy  was  contingent,  but  that,  so  far 
as  the  fund  was  income  from  the  rents  of  real  estate  and 
interest  on  mortgages  and  other  loans,  it  was  apportion- 
able between  the  life  tenant  and  the  remainder-men  in  the 
proportion  of  seven  to  five,  Mrs.  Rettew  having  lived 
about  seven  months  out  of  the  twelve  covered  by  the 
account.  From  this  decree  of  the  court  below  Mrs. 
Rettew's  administrator  appeals. 

The  learned  court  below  having  reached  the  conclusion 
that  Mrs.  Rettew's  legacy  was  contingent,  held  that  it 
was  not  material  whether  the  last  sentence  but  one  in 
item  fourteen  of  the  will  included  the  testator's  grand- 
children or  not.  But  the  learned  court  expressed  the 
opinion  that  the  language  of  said  sentence  might  embrace 
the  testator's  grandchildren.  We  here  quote  it:  ''And 
if  any  of  my  children  should  die  without  leaving  lineal 
descendants,  before  the  expiration  of  twenty  years  after 
my  decease,  then  such  share  shall  go  to  the  other  legatees 
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share  and  share  alike — parties  taking  per  stirpes  and  not 
per  capita." 

The  learned  counsel  for  the  appellee,  as  if  not  having 
entire  confidence  in  the  position  taken  by  the  court  that 
the  legacies  were  contingent,  argues  earnestly  that  even 
if  they  were  vested,  the  language  above  quoted  em- 
braced the  grandchildren  of  testator,  children  of  Ira  L. 
Long,  and,  therefore,  the  death  of  Florence  R.  Rettew 
divested  her  legacy  and  it  should  be  distributed  to  the 
surviving  children  of  Ira  L.  Long.  We  will  discuss  this 
proposition  further  along. 

1.  In  our  opinion,  the  residuary  estate  goes  to  the  per- 
sons interested  as  personalty.  The  will  of  Chrstian  Long 
directs  the  executor  "at  the  termination  of  20  years"  to 
sell  the  real  and  personal  property  and  divide  the  pro- 
ceeds among  the  beneficiaries  named  in  the  will.  The 
direction  to  sell  works  as  conversion,  notwithstanding  the 
fact  that  the  sale  is  postponed:  Leiper  v.  Thomson  & 
Castner,  60  Pa.  177;  McClure's  App.,  72  Pa.  414;  Roland 
V.  Miller,  100  Pa.  47;  Bright's  App.,  100  Pa.  602;  Mc- 
Williams's  App.,  117  Pa.  Ill;  Mellon  v.  Reed,  123  Pa.  1; 
Thonmian's  Est.,  161  Pa.  444.  We,  therefore,  consider 
the  residuary  estate  as  personalty.  Mrs.  Rettew's  in- 
terest in  it  was  a  legacy  and  if  C.  Vernon  Rettew  has  any 
interest  in  it  or  its  income,  he  takes  as  administrator  of 
the  estate  of  his  deceased  wife. 

2.  Was  the  interest  of  Florence  R.  Rettew  vested?  In 
item  fourteen  we  find:  ''I  further  provide  and  direct  that 
when  there  is  a  greater  accumulation  than  he  deems 
necessary  for  the  purposes  of  this  trust  he  shall  divide 
the  same  into  six  equal  shares,  paying  one  share  to  each 
of  my  five  children  and  one  share  to  be  divided  amongst 
the  children  of  my  deceased  son,  Ira  L.  Long."  As  to 
the  principal,  the  will  directs  that  it  be  sold  at  the  end 
of  twenty  years  and  to  be  divided  "in  six  shares,  to  be 
distributed  as  is  provided  with  reference  to  the  income  of 


same." 


The  controlling  question  then  is,  Does  this  will,  taken  as 
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a  whole,  give  vested  legacies  to  the  children  of  Ira  L. 
Long?  In  our  opinion,  the  will  gives  vested  legacies  to  the 
testator's  children  and  grandchildren  provided  for  in  the 
residuary  clause.  In  order  to  hold  that  these  legacies  were 
contingent  places  upon  the  person  so  asserting  the  burden 
of  establishing  by  fair  and  reasonable  construction  of  the 
will  that  the  legacies  are  contingent  without  doubt.  To 
the  writer  it  seems  quite  clear  that  these  legacies  were 
vested  at  the  death  of  the  testator,  but  to  convict  the 
court  below  of  error,  and  to  sustain  the  learned  auditor, 
only  requires  us  to  conclude  that  the  question  is  doubt- 
ful. The  rule  of  law  is  that  a  legacy  must  be  assumed  to 
be  vested  unless  the  contrary  intention  of  the  testator 
clearly  appears.  In  Smith's  App.,  23  Pa.  9,  our  Supreme 
Court  said:  "In  cases  of  doubtful  construction  the  law 
leans  in  favor  of  an  absolute,  rather  than  a  defeasible  es- 
tate; of  a  vested,  rather  than  a  contingent  one;  of  the  pri- 
mary, rather  than  the  secondary  intent;  of  the  first,  rather 
than  the  second  taker,  as  the  principal  object  of  the  testa- 
tor's bounty;  and  of  a  distribution  as  nearly  conformed 
to  the  general  rules  of  inheritance  as  possible." 

In  Manderson  v.  Lukens,  23  Pa.  31,  it  is  said:  "The 
question  of  vested  or  contingent  is  not  to  be  tested  by  the 
certainty  or  uncertainty  of  obtaining  the  actual  enjoy- 
ment; for  that  would  make  the  character  of  the  estate 
depend,  not  upon  the  terms  of  its  creation,  but  on  the 
form  of  the  result.  Neither  does  it  depend  upon  the 
defeasibility  or  indefeasibility  of  the  right  of  possession; 
for  many  estates  are  vested  without  possession,  as  well 
as  with,  which  are  yet  defeasible.  If  there  is  a  present 
right  to  a  future  possession,  though  that  right  may  be 
defeated  by  some  future  event,  contingent  or  certain, 
there  is  nevertheless  a  vested  estate.  An  unpossessed 
estate  is  vested,  if  it  is  certain  to  take  effect  in  possession, 
by  endiuii^  longer  than  the  precedent  estate." 

In  Fitzwater's  App.,  94  Pa.  141,  it  is  said  (p.  146): 
''Where  the  intendment  of  the  will  is  doubtful,  the  law 
leans  in  favor  of  an  absolute  estate;  of  the  primary,  rather 
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than  the  secondary  mtent;  of  the  first  taker  as  the  primary 
object  of  the  testator's  bounty;  and  of  a  distribution  con- 
formable to  the  general  rules  of  inheritance." 

In  Letchworth's  App.,  30  Pa.  175,  our  Supreme  Court, 
on  page  179,  said:  "The  law  always  and  naturally  in- 
clines to  attribute  the  real  and  substantial  ownership  of 
property  to  some  existing  person,  even  in  the  case  of  a 
trust  and  never  to  leave  any  part  of  it  in  abeyance.  In 
other  words,  it  always  inclines  to  treat  the  whole  interest 
as  vested,  and  not  as  contingent;  and  therefore,  in  case  of 
doubt  or  mere  probability  it  declares  the  interest  vested." 
To  the  same  effect  is  Ryon's  App.,  124  Pa.  528.  See  also 
Jackson's  Est.,  179  Pa.  77;  Wengerd's  Est.,  143  Pa.  615; 
Fulton  V.  Fulton,  2  Grant,  28;  Carstensen's  Est.,  196  Pa. 
325. 

In  Menoher's  Est.,  18  Pa.  Superior  Ct.  335,  in  an  opin- 
ion by  Rice,  P.  J.,  we  said:  "They  are  familiar  principles 
that  in  the  construction  of  wills,  the  law,  in  doubtful 
cases,  leans  in  favor  of  a  vested,  rather  than  a  contingent 
estate." 

In  Thran  v.  Herzog,  12  Pa.  Superior  Ct.  551,  Rice,  P.  J., 
in  delivering  the  opinion  of  this  court  (p.  555),  said:  "In 
doubtful  cases  the  courts  favor  that  construction  which, 
consistently  with  the  words  of  the  instrument,  will  give 
an  absolute  rather  than  a  defeasible  estate,  a  vested 
rather  than  a  contingent  one  and  which  will  result  in  a 
disposition  in  conformity  to  the  general  rules  of  inherit- 
ance rather  than  one  which  will  disinherit  an  heir-at-law." 
We  think  the  legacy  is  vested  because  present  beneficial 
enjoyment  is  given.  Time  is  annexed,  not  to  the  sub- 
stance of  the  pft,  but  merely  to  the  payment,  and,  while 
the  gift  of  the  legacy  is  in  the  form  of  direction  to  pay, 
the  direction  to  pay  to  the  legatees  the  income  not  needed 
for  the  purposes  of  the  trust  shows  the  intention  of  the 
testator  that  the  beneficial  enjoyment  should  begin  at 
once  and  that  payment  only  of  the  principal  should  be 
postponed.  The  legacy,  therefore,  vested  from  the  time 
of  the  testator's  death. 
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In  Schriver  v.  Cobeau,  4  Watts,  130,  the  provision  in 
the  will  was:  ''I  give  unto  my  nephew  the  interest  arising 
from  one  share  of  5%  state  stock;  and  when  the  principal 
is  paid  off  by  law,  then  I  give  the  principal  arising  from 
such  share/'  Held,  that  this  is  an  absolute  bequest  of  the 
stock,  which  may  be  disposed  of  by  the  administrator  of 
the  legatee  at  any  time. 

In  Roberts's  App.,  59  Pa.  70,  it  is  held  prima  facie,  the 
gift  of  a  product  of  a  fimd  is  the  gift  of  the  product  in 
perpetuity,  and  consequently  is  a  gift  of  the  fund  itself. 
Held  further  that  the  legacy  to  the  nephew  was  vested 
and  on  his  death,  although  imder  twenty-one,  passed  to 
his  representatives.  See  also  Little's  App.,  117  Pa.  14; 
Reed's  App.,  118  Pa.  215. 

Where  "a  testator  provided  that  his  executors  should 
keep  the  proceeds  of  land  sold  invested  at  interest  and 
pay  over  to  each  of  his  nine  grandchildren  one-ninth  of  the 
interest  thereof  annually,  *or  if  any  of  them  have  died, 
leaving  heirs,  then  pay  the  same  to  said  heirs,  and  at  the 
full  expiration  of  twelve  years  from  the  time  of  my  de- 
cease, shall  in  like  manner  pay  over  the  principal;  but 
neither  interest  nor  principal  shall  be  liable  to  attach- 
ment.' Held,  that  the  legacies  to  grandchildren  were 
substantive  gifts  with  time  of  payment  postponed  but 
certain  and  unconditional,  and,  therefore,  vested  at  the 
death  of  the  testator."  See  also  Provepchere's  App.,  67 
Pa.  463;  Middleton's  Est.,  212  Pa.  119;  Schwartz's  App., 
119  Pa.  337;  Safe  Deposit  &  Trust  Co.  v.  Wood,  201  Pa. 
420.  We  think  the  above  cases  and  many  others  that 
might  be  cited  fully  sustain  the  proposition  that  the 
legacies  provided  in  item  fourteen  of  the  will  vested  at  the 
death  of  the  testator. 

It  does  not  appear  from  this  will  that  the  testator  in- 
tended that  the  legacies  to  the  children^  of  Ira  L.  Long 
should  be  divested  by  death  prior  to  the  time  fixed  for 
the  payment  of  the  principal.  The  will  makes  no  dis- 
position of  their  shares  of  the  residuary  estate  in  case  of 
the  death  of  any  of  them  prior  to  the  time  fixed  for  final 
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distribution,  and  this  circumstance  of  itself  "is  a  very 
influential  consideration"  in  support  of  the  vested  and 
absolute  character  of  the  legacies:  Bimi's  Exr.  v.  Burd's 
Admr.,  40  Pa.  182;  McCaU's  App.,  86  Pa.  254;  FeU's  Est., 
6  Pa.  Superior  Ct.  192. 

3.  It  is  contended  by  the  court  and  argued  by  the 
counsel  for  appellees  that  the  testator  evidently  intended 
to  make  the  legacies  contingent  so  that  the  persons  in- 
terested would  not  dispose  of  their  interests  and  thus  in- 
terfere with  the  trustee  keeping  control  of  the  property 
for  twenty  years,  but  this  argument  is  not  of  much  force 
when  we  remember  that  the  Supreme  Court  has  often 
held  that  the  beneficiary  may  dispose  of  his  legacy 
whether  it  be  contingent  or  vested.  In  Whelen  v.  Phillips, 
151  Pa.  312,  it  was  decided  as  stated  in  the  syllabus: 
"In  Pennsylvania  a  person  sui  juris  owning  a  contingent 
interest  in  land  or  in  personal  property,  may  sell  the  same, 
to  one  who  does  not  stand  towards  him  in  a  trust  relation, 
and  who  does  not  impose  upon  him,  for  any  sum  agreed 
upon  between  them. 

"A  legatee  imder  a  will  was  entitled  to  a  l^acy  of 
$4,466.66  contingent  upon  his  surviving  his  mother. 
During  the  lifetime  of  his  mother  who  was  then  seventy- 
six  years  of  age,  the  legatee  being  in  financial  straits,  sold 
his  interest  in  the  legacy  for  $1,000  to  a  person  who  stood 
in  no  trust  relatiop  to  him.  Held,  that,  in  the  absence  of 
evidence  of  oppression  or  bad  faith  in  the  transaction,  the 
sale  passed  a  good  title  to  the  purchaser."  To  the  same 
effect  is  Day  &  Sharpens  Assigned  Est.,  21  Pa.  Superior 
Ct.  118.  See  also  Robbins's  Est.,  199  Pa.  500;  Phillips's 
Est.  (No.  2),  205  Pa.  511.  In  that  case  Mr.  Justice  Brown 
said:  "Whether  he  and  the  appellee  regarded  it  as  con- 
tingent or  vested  when  he  executed  the  assignment  of 
February  17,  1890,  to  relieve  himself  from  his  great  em- 
barrassment, to  which  he  freely  testifies,  is  immaterial; 
for  he  had  a  right  to  assign  it  if  it  was  either:  'A  person, 
sui  juris,  owning  a  contingent  remainder  in  land,  or  in 
personal  property,  may  sell  the  same  for  such  sum  as  may 
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be  agreed  upon  between  himself  and  the  purchaser,  pro- 
vided the  former  does  not  stand  towards  him  in  a  trust 
relation,  and  in  making  the  purchase,  acts  in  good  faith:' 
Whelen  v.  PhiUips,  151  Pa.  312." 

4.  The  remaining  question  strongly  argued  by  appel- 
lees' counsel  is  that  if  the  legacy  to  Mrs.  Rettew  was 
vested,  it  was  divested  by  her  death,  imder  the  last  sen- 
tence but  one  of  item  fourteen  of  the  will  hereinbefore 
quoted.  The  testator's  direction  reUed  on  is  plainly 
limited  to  his  children  and  it  does  not  include  grand- 
children. To  make  this  language  include  grandchildren 
requires  a  strained  construction,  and  in  our  opinion  a 
will  so  well  drawn  as  the  one  in  question  will  not  bear  a 
strained  construction,  especially  on  a  question  so  well  de- 
cided as  the  meaning  of  the  words  *'my  children"  when 
used  by  a  testator.  It  has  been  decided  that  the  children 
means  descendants  in  the  first  degree  and  never  includes 
grandchildren,  except  in  the  contingencies  referred  to  in 
the  cases. 

In  Hallowell  v.  Phipps,  2  Wharton,  376,  Mr.  Jus- 
tice Rogers,  speaking  for  the  Supreme  Court,  used  the 
following  language  which  has  often  been  quoted  with 
approval  and  followed  in  the  more  recent  cases.  "  Under 
a  bequest  to  children,  grandchildren  and  other  remote 
issue  are  excluded,  unless  it  be  the  apparent  intention  of 
the  testator,  disclosed  by  his  will,  to  provide  for  the  chil- 
dren of  a  deceased  child.  But  such  construction  can  only 
arise,  from  a  clear  intention  of  necessary  impUcation;  as 
where  there  are  not  other  children  than  grandchildren,  or 
where  the  term  'children,'  is  further  explained  by  a  limita- 
tion over,  in  default  of  issue.  The  word  'children'  does 
not  ordinarily,  and  properly  speaking,  comprehend  grand- 
children, or  issue  generally.  Their  being  included  in  that 
term,  is  only  permitted  in  two  cases,  viz.,  from  necessity, 
which  occurs  when  the  will  would  remain  inoperative, 
unless  the  sense  of  the  word,  'children'  were  extended 
beyond  its  natural  import;  and  where  the  testator  has 
clearly  shown  by  the  other  words  that  he  did  not  intend 
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to  use  the  term  'children/  in  the  proper  actual  meaning, 
but  in  a  more  extensive  sense.'' 

In  Himt's  Est.,  133  Pa.  260,  Mr.  Justice  Green,  speak- 
ing for  the  Supreme  Court,  after  quoting  from  Hallowell 
V.  Phipps,  said:  "The  above  statement  of  the  rule  was 
supported  by  a  citation  of  niunerous  decisions  which  fully 
sustain  it  in  all  its  parts.  With  us  it  has  never  been  de- 
parted from,  but  has  been  enforced  in  many  instances, 
and  never  with  any  abatement  of  any  of  its  tenns.  Ex- 
amples of  this  are  Dickinson  v.  Lee,  4  Watts,  82;  Bamitz's 
App.,  5  Pa.  264;  Horwitz  v.  Nonis,  49  Pa.  213;  Castner's 
App.,  88  Pa.  478." 

In  Castner's  App.,  88  Pa.  478,  Stbrrbtt,  J.',  said:  "It 
is  the  well-established  rule  of  construction  in  this  state, 
as  well  as  elsewhere,  that  the  word '  children '  in  a  will  does 
not  include  grandchildren,  unless  it  appears  from  the  con- 
text to  have  been  so  intended  by  the  testator,  or  such 
meaning  is  necessary  to  carry  out  his  manifest  intent, 
neither  of  which  appears  to  exist  in  this  case." 

In  the  will  under  consideration,  we  find  nothing  in  the 
context  to  warrant  or  justify  a  conclusion  that  the  testator 
meant  to  include  grandchildren  when  he  said  "my  chil- 
dren." In  several  places  in  his  will  the  testator  refers  to 
his  children,  to  the  children  of  his  son,  Ira  L.  Long,  and 
to  lineal  descendants.  In  our  opinion,  a  full  and  fair 
construction  of  this  will  strongly  negatives  the  idea  that 
the  testator  meant  grandchildren  when  he  said  "my 
children." 

It  is  iu*ged  that  the  language  in  the  sentence  quoted 
"parties  taking  per  stirpes  and  not  per  capita"  supports 
the  idea  that  the  testator  meant  to  include  his  grand- 
children when  he  said  "if  any  of  my  children  shall  die 
without  leaving  lineal  descendants,"  etc.,  but  we  do  not 
attach  sufficient  importance  to  the  provision  as  to  the 
distribution  per  stirpes,  to  allow  it  to  overcome  the  plain 
words  of  the  will.  That  provision  was  probably  placed 
in  the  will  out  of  abundant  caution  as  the  testator  could 
not  foresee  with  certainty  the  exact  situation  that  might 
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exist  when  the  trustee  came  to  distribute  the  principal 
of  the  estate. 

We  conclude  this  opinion  by  adopting  the  clear  lan- 
guage of  counsel  for  appellant,  as  follows:  That  the  proper 
construction  of  the  residuary  clause  is,  that:  (1)  All  the 
legacies  given  in  it  are  vested;  (2)  the  legacies  to  the 
"children"  of  the  testator  are  subject  to  be  divested  by 
death  within  twenty  years  without  leaving  lineal  descend- 
ants, while  (3)  the  legacies  to  the  children  of  Ira  L.  Long 
are  vested  absolute  and  unconditional.  It  follows  that 
the  administrator  of  Florence  R.  Rettew  is  entitled  to 
receive  her  full  share  of  the  income  of  the  residuary  estate 
for  the  entire  year  covered  by  the  accoimt,  and  the 
learned  judge  of  the  court  below  committed  error  in  ap- 
portioning it  between  the  administrator  and  the  surviving 
children  of  Ira  L.  Long. 

The  assignments  of  error  are  sustained,  and  the  decree 
is  reversed,  and  it  is  now  ordered  and  decreed  that  the 
fund  be  distributed  in  accordance  with  this  opinion. 

Rice,  P.  J.,  dissenting. 

Error  assigned  was  decree  of  the  Superior  Court. 

5.  B.  Sadler y  for  appellant. 

M.  W.  Jacobs,  with  him  Charles  C,  Strohy  for  appellee. 

Per  Curiam,  July  1,  1910: 

In  the  opinion  of  the  majority  of  the  court  the  decree 
of  the  Superior  Court  should  be  aflSrmed  for  the  reasons 
stated  in  the  opinion  of  Judge  Morrison,  reported  in 
Long's  Est.,  39  Pa.  Superior  Ct.  323. 

The  decree  is  afl&rm^  at  the  cost  of  the  appellant. 
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Crawford  County  Street  Railway  Company  v.  Mead- 
ville,  Appellant. 

Street  railways — Franchise — Nonuser — Recovery  of  money  paid  to 
cover  repairing — Municipal  corporations — Streets — Statute  of  limitaiums, 

1.  Where  a  street  railway  company,  in  accordance  with  the  pro- 
visions of  an  ordinance,  pajrs  a  city  a  fixed  sum  "as  a  condition  to  the 
granting  of  the  franchise"  and  pays  the  city  another  fixed  sum  to  cover 
the  estimated  cost  of  paving  displaced  "in  case  the  track  of  the  com- 
pany shall  be  laid  in  any  street  which  had  heretofore  been  paved/' 
the  latter  sum  is  held  as  a  deposit  to  become  the  mone3rs  of  the  city  only 
on  condition  that  the  company  enters  upon  the  paved  streets  and  is 
recoverable  in  an  action  of  assumpsit  upon  expiration  of  the  franchise 
of  the  company  without  user. 

2.  In  such  case,  the  money  held  to  cover  the  estimated  cost  of  pav- 
ing displaced  is  held  on  deposit  and  the  statute  of  limitations  does  not 
b^pn  to  run  until  some  act  of  conversion  by  the  city. 

Argued  April  25, 1910.  Appeal,  No.  284,  Jan.  T.,  1910, 
by  defendant,  from  judgment  of  C.  P.  Crawford  Co., 
Feb.  T.,  1908,  No.  79,  for  plaintiff  on  case  stated  in  case 
of  Crawford  County  Street  Railway  Company  v.  City 
of  Meadville.  Before  Fell,  C.  J.,  Mestrezat,  Elkin, 
Stewakt  and  Moschzisker,  JJ.    Affirmed. 

Case  stated  in  assiunpsit.     Before  Bouton,   P.   J., 
specially  presiding. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  judgment  of  the  court  on  case  stated. 

James  P.  CoUer,  with  him  Mardey  0.  Brown,  for  appel- 
lant.— It  was  clearly  within  the  power  of  the  city  to  make 
the  vaUdity  of  the  franchise  depend  upon  the  payment, 
by  the  plaintiff  company,  of  the  full  sum  of  $5,370  within 
thirty  days  from  the  date  of  approval  of  the  ordinance  as 
set  forth  in  sec.  9  of  the  ordinance:  Allegheny  v.  Ry.  Co., 
159  Pa.  411. 
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There  is  no  proof  of  any  contract  on  the  part  of  the 
defendant  to  refund  any  part  of  the  money  paid,  pursuant 
to  the  ordinance:  Pittsburg  v.  Keech,  21  Pa.  Superior  Ct. 
548. 

The  pajonent  made  by  plaintiff  to  the  defendant  is 
shown  to  have  been  a  voluntary  payment  for  a  special 
privilege,  and  cannot,  therefore,  be  recovered  back  imder 
any  circumstances:  Schoenfeld  v.  Bradford,  16  Pa.  Su- 
perior Ct.  165;  Peebles  v.  Pittsburg,  101  Pa.  304;  Gould  v. 
McFall,  118  Pa.  455;  Murphy  v.  Cawley,  7  Kulp,  128; 
McCrickart  v.  Pittsburg,  88  Pa.  133. 

The  plaintiff's  claim  is  barred  by  the  statute  of  limi- 
tations: Hostetter  v.  Hollinger,  117  Pa.  606;  Zacharias  v. 
Zacharias,  23  Pa.  452;  Boustead  v.  Cuyler,  116  Pa.  551; 
Andress's  App.,  99  Pa.  421. 

Frank  J,  ThomaSy  of  Thomas  &  Thomas,  with  him 
David  L,  Starr  and  Wesley  B.  Best,  for  appellee. 

Opinion  by  Mr.  Justice  Moschzisker,  July  1,  1910: 
Under  a  general  ordinance  all  street  railways  in  the 
city  of  Meadville  were  obUged  to  pave  between  their 
rails  and  one  foot  on  each  side.  An  ordinance  was  passed 
granting  to  the  plaintiff  company  the  privilege  of  con- 
structing a  railway  on  certain  streets  in  that  city.  It 
provided:  "As  a  condition  to  the  granting  of  any  fran- 
chise to  the  said  company,  there  shall  be  paid  by  the  com- 
pany to  the  city  treasurer,  for  the  use  of  said  city,  the  sum 
of  one  thousand  dollars,"  and  ''In  case  the  track  of  the 
company  shall  be  laid  in  any  street  which  has  heretofore 
been  paved,  the  said  company  shall  pay  to  the  city  that 
proportion  of  the  costs  $4,370  of  such  paving,  which  the 
width  of  said  track  and  one  foot  on  the  outside  of  each 
rail  shall  bear  to  the  whole  width  of  said  pavement,  such 
payment  to  be  made  within  thirty  days  from  the  approval 
of  this  ordinance,"  and  ''Said  company  shall  within 
thirty  days  from  the  approval  of  this  ordinance  make  the 
said  payment  of  the  sum  of  one  thousand  dollars  bonus^ 
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and  the  amount  of  four  thousand  three  hundred  and 
seventy  dollars  as  estimated  by  city  engineer  to  be  the 
cost  of  paving  displaced  on  North  street  and  Market 
street/' 

The  sums  named  were  duly  paid  by  the  company,  and 
the  city  treasurer  receipted  for  the  $1,000  ''for  bonus 
on  granting  franchise"  and  for  the  $4,370,  '*on  accoimt 
North  and  Market  street  pavement."  The  latter  sum 
was  deposited  by  the  city  treasurer  in  a  bank  to  his 
credit,  the  account  being  designated  ''W.  E.  Porter,  City 
Treasurer,  North  and  Market  streets,"  and  the  deposit 
so  remained  imtil  coimcils  passed  a  resolution  "that  the 
said  controller  be  instructed  to  place  in  the  unappro- 
priated funds  of  the  city  four  thousand  three  hundred 
and  seventy  dollars  which  is  on  deposit,  and  which  was 
received  from  the  Crawford  County  Street  Railway  Com- 
pany." 

The  plaintiff  company  never  entered  upon  any  of  the 
streets,  and  the  time  limit  of  the  franchise  having  ex- 
pired, by  action  duly  taken  it  officially  decided  not  to 
build  the  road,  and  made  demand  upon  the  city  for  the 
retiUTi  of  the  $4,370,  which  demand  was  refused;  where- 
upon, action  was  brought  by  the  company  against  the 
city. 

The  learned  court  below  states  in  the  opinion  filed: 
"  It  is  clear  that  the  city  granted  to  the  plaintiflf  company 
a  franchise  to  construct,  maintain  and  operate  its  line 
for  the  consideration  of  $1,000.  .  .  .  It  appears,  however, 
that  some  of  the  streets  over  which  the  company  had  the 
right  to  build  its  lines  were  already  paved,  and  in  order  to 
put  the  company  in  the  same  position  that  they  would 
have  been  in  had  such  streets  not  been  paved,  and  to  re- 
imburse the  city  for  the  proportionate  cost  of  such  pav- 
ing, which  the  company  would  have  been  bound  to  pay 
had  not  such  streets  been  paved,  they  provided:  'In  case 
the  track  shall  be  laid  on  any  street  which  has  heretofore 
been  paved  the  company  shall  pay  that  proportion  of  the 
costs  $4,370  of  such  paving,  which  the  width  of  said  track 
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and  one  foot  on  the  outside  of  each  rail  shall  bear  to  the 
whole  width  of  said  pavement.'  .  .  And  in  order  to 
avoid  any  future  controversy  or  difficulty  the  city  required 
this  sum  to  be  paid  to  its  treasurer.  Counsel  for  the  city 
.contend  that  this  was  the  price  required  by  the- city  fca* 
the  franchise  over  North  and  Market  streets,  which  were 
paved.  With  this  contention  we  cannot  agree.  The  fran- 
chise over  all  of  the  streets  was  specifically  granted  for  the 
sum  of  $1,000,  and  the  $4,370  was  simply  to  reimburse  the 
city  in  case  the  pavement  on  North  and  Market  streets 
was  displaced.  The  company  concluded  not  to  construct 
its  railroad,  and  now  claim  that  they  are  entitled  to  re- 
cover back  from  the  city  this  sum  of  $4,370.  It  is  evident 
that  the  city  did  not  treat  this  as  a  bonus  for  the  grant- 
ing of  the  franchise  from  the  receipts  given  the  plain- 
tiflf.  .  .  .  There  is  nothing  in  equity  or  good  conscience 
which  permits  the  city  to  retain  this  money.  ...  In 
our  opinion  the  payment  of  this  $4,370  was  a  mere  de- 
posit with  the  city,  to  become  the  moneys  of  the  city 
only  on  condition  and  when  the  company  entered  upon 
the  paved  streets.  Such  being  the  case,  and  the  company 
having  determined  not  to  construct  the  road,  and  hav- 
ing forfeited  their  franchise,  are  now  entitled  to  recover 
from  the  city  the  amount  so  deposited,  together  with  in- 
terest thereon  from  January  12,  1905,  when  they  decided 
not  to  build  their  road  and  made  demand  upon  the  city 
for  the  return  of  the  money."  We  agree  with  this  view 
of  the  case.  The  $1,000  was  a  bonus  which  was  forfeited 
when  the  company  failed  to  comply  with  the  ordinance 
and  build  its  road;  the  $4,370  was  a  deposit  made  under 
the  terms  of  the  ordinance,  and  can  be  recovered  back. 

Appellant's  contention  that  the  plaintiff's  claim  is  barred 
by  the  statute  of  limitations  cannot  be  sustained.  The 
amount  claimed  being  a  deposit,  the  statute  would  not 
begin  to  run  until  an  act  of  conversion  on  the  part  of 
the  defendant.  The  resolution  of  coimcils  directing  the 
city  controller  to  place  the  $4,370,  which  was  then  on 
special  deposit,  in  the  unappropriated  funds  of  the  city 
Vol.  ccxxviii — 39 
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was  not  finally  passed  till  December  21, 1904,  and  demand 
by  the  plaintiff  for  the  return  of  this  sum  was  not  made 
till  January  12,  1906. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Surface,  Appellant,  v.  Bentz. 

Practicef  C.  P. — Trial — Witnesses — Improper  remarks — Withdrawal  oj 
juror, 

1.  When  any  irrelevant  or  improper  matter  tending  to  prejudice 
or  mislead  the  jurors  is  placed  before  them  by  a  witness,  and  especially 
a  witness  who  is  also  a  party,  the  court  should  act  promptly  and  pro- 
tect the  party  whose  cause  is  exposed  to  the  unproper  influence  by 
withdrawing  a  juror.  It  is  quite  as  necessary  to  protect  a  party  against 
improper  remarks  to  a  jury  made  by  a  witness  as  it  is  against  such 
remarks  when  uttered  by  counsel. 

Wilis — Menial  condition — Evidence — Condition  prior  and  subse- 
quent to  execution  of  vnll — Issue  devisatdt  vet  nan. 

2.  In  an  issue  devisavit  vel  non,  it  is  proper  for  the  court  to  instruct 
the  jury  that  it  may  consider  the  condition  of  the  testator's  mind  im- 
mediately prior  and  subsequent  to  the  execution  of  the  will,  in  order  to 
determine  his  mental  condition  at  the  time  he  executed  the  instrument. 

Attorney  at  law — AUorriiey  and  client — Privileged  communicaticn-' 
Evidence, 

3.  The  privilege  of  confidential  communications  extends  to  com- 
munications made  to  an  attorney  in  good  faith  with  a  view  to  employ- 
ing him  in  the  matter  to  which  the  conununications  relate,  or  during 
the  course  of  negotiations  for  his  employment,  even  although  tike  at- 
torney declines  the  case,  or  the  prospective  client  after  hearing  the  at- 
torney's advice  does  not  further  employ  him. 

Argued  April  26,  1910.  Appeal,  No.  370,  Jan.  T.,  1909, 
by  plaintiff,  from  judgment  of  C.  P.  Cumberland  Co., 
Nov.  T.,  1909,  No.  50,  on  verdict  for  defendants  in  case  of 
H.  A.  Surface  v.  John  M.  Bentz,  A.  W.  Bentz  et  al.,  heirs 
of  William  Bentz.  Before  Fell,  C.  J.,  Mestrbzat,  El- 
kin,  Stewart  and  Moschzisker,  JJ.    Reversed. 
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Issue  devisavit  vel  non.    Before  Sadler,  P.  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Plaintiflf  requested  the  court  to  charge,  inter  alia,  as 
follows: 

6.  If  at  the  time  of  making  the  alleged  will  or  repub- 
lishing the  same,  the  testator  was  soimd  in  mind  and 
knew  the  business  in  which  he  was  engaged,  then  it  is 
immaterial  whether  he  was  mentally  unsoimd  or  delir- 
ious or  imconscious  before  or  after  the  time  of  the  making 
of  said  will.  Ansfwer:  We  cannot  instruct  you,  imder  all 
the  evidence,  that  it  is  inmiaterial  in  this  controversy 
whether  William  Bentz  was  mentally  unsound  or  delir- 
ious or  unconscious  before  or  after  the  making  of  the  will 
in  controversy;  the  crucial  question  is,  what  was  his  con- 
dition and  what  occiu-red  on  March  3,  1910,  when  the 
will  was  executed  by  William  Bentz.  That  is  what  you 
must  consider. 

Verdict  and  judgment  for  defendants. 

Errors  assigned  among  others  were  refusal  to  withdraw 
juror,  and  (3)  in  refusing  plaintiff's  sixth  point,  as  above. 

E.  M.  Biddley  Jr.,  with  him  F.  B.  SeUers,  Jr.,  and 
Ida  G,  Kasty  for  appellant. — ^Where  remarks  are  made 
which  tend  to  prejudice  the  minds  of  jurors,  it  is  the 
plain  duty  of  the  court  to  withdraw  a  juror  and  continue 
the  case,  and  it  does  not  matter  whether  the  improper 
influences  are  brought  upon  the  minds  of  the  jury  by  the 
admission  of  testimony,  statements  of  counsel,  offers  of 
proof,  or  by  questions  asked  witnesses  and  jiu-ors:  Holden 
v.  Penna.  R.  R.  Co.,  169  Pa.  1 ;  Wagner  v.  Hazle  Twp., 
215  Pa.  219;  Fisher  v.  Penna.  Co.,  34  Pa.  Superior  Ct. 
500;  Walsh  v.  Wilkes-Barre,  215  Pa.  226;  Saxton  v. 
Rys.  Co.,  219  Pa.  492;  HoUis  v.  U.  S.  Glass  Co.,  220  Pa. 
49;  Hale  v.  Hale,  32  Pa.  Superior  Ct.  37. 

The  crucial  question  is  the  condition  of  testator's  mind 
at  the  date  of  the  will:  Kane's  Est.,  206  Pa.  204;  Miles  v. 
Treanor,  194  Pa.  430;  Walton's  Est.,  194  Pa.  528;  Alii- 
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son's  Est.,  210  Pa.  22;  Butler's  Est.,  223  Pa.  252;  Penny- 
packer  V.  Pennypacker,  5  Sadler,  408;  Thompson  v. 
Kyner,  65  Pa.  368. 

The  communications  of  Surface  to  Lloyd  were  privi- 
leged: Moore  v.  Bray,  10  Pa.  519;  Beeson  v.  Beeson,  9 
Pa.  279;  Bacon  v.  Frisbie,  80  N.  Y.  394;  Cross  v.  Ri^ins, 
50  Mo.  335;  Alderman  v.  People,  4  Mich.  414;  Carroll  v. 
Sprague,  59  Cal.  655;  Sargent  v.  Hampden,  38  Me.  581; 
Thorp  V.  Goewey,  85  111.  611;  Skellie  v.  James,  81  Ga. 
419  (8  S.  E.  Repr.  607);  Peek  v.  Boone,  90  Ga.  767  (17 
S.  E.  Repr.  66);  Nelson  v.  Becker,  32  Neb.  99  (48  N.  W. 
Repr.  962). 

S.  B.  Sadler,  with  him  J.  L.  Shelley,  for  appellees* — 
If  there  be  any  evidence  from  which  capacity  may  be 
fairly  inferred,  it  is  a  question  for  the  jury:  Pidcock  v. 
Potter,  68  Pa.  342;  Yardley  v.  Cuthbertson,  108  Pa.  395; 
McCormick  v.  McCormick,  194  Pa.  107;  Newhard  v. 
Yundt,  132  Pa.  324;  Bitner  v.  Bitner,  66  Pa.  347. 

Condition  of  testator  prior  and  subsequent  to  execu- 
tion of  will  is  proper  for  the  consideration  of  the  jury: 
Pennjrpacker  v.  Pennjrpacker,  5  Sadler,  408;  Reichen- 
bach  V.  Ruddach,  127  Pa.  564. 

Where  no  harm  is  done  the  court  is  justified  in  refusing 
to  withdraw  a  juror:  Com.  v.  McMahon,  14  Pa.  Superior 
Ct.  621;  Com.  v.  Striepeke,  32  Pa.  Superior  Ct.  82; 
Thompson  v.  Stevens,  71  Pa.  161 ;  Com.  v.  Greason,  204 
Pa.  64;  Moore  v.  Neubert,  21  Pa.  Superior  Ct.  144; 
Dougherty  v.  Rys.  Co.,  213  Pa.  346. 

Opinion  by  Mr.  Justice  Mestrezat,  July  1,  1910: 
This  was  an  issue  devisavit  vel  non  to  determine 
whether  William  Bentz  was  at  the  time  of  the  execution 
of  a  paper  purporting  to  be  his  last  will,  of  sound  and 
disposing  mind,  and  whether  he  was  induced  to  make 
said  paper  by  undue  influence.  The  trial  of  the  cause 
resulted  in  a  finding  in  favor  of  the  plaintiff  on  the  sec- 
ond, and  in  favor  of  the  defendants  on  the  first,  of  the 
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two  issues,  and  this  appeal  was  taken  by  the  plaintiff 
who  alleges  numerous  errors  committed  by  the  court 
below  on  the  trial  of  the  cause. 

Several  of  the  assignments  allege  error  in  the  court's 
refusal  to  withdraw  a  juror  on  motion  of  plaintiff's  coun- 
sel on  account  of  improper  remarks  made  by  witnesses 
while  testifjdng,  two  of  whom  were  defendants,  and  all 
of  whom  displayed  more  or  less  feeling  while  on  the  wit- 
ness stand.  In  several  recent  cases  we  have  reversed 
the  trial  court  because  it  refused  to  withdraw  a  juror 
and  continue  the  cause  on  the  ground  of  improper  re- 
marks made  by  coimsel  which  tended  to  inflame  the  pas- 
sions or  prejudices  of  the  jurors  or  lead  them  to  a  ver- 
dict not  based  on  the  evidence  adduced  on  the  trial. 
We  have  held  that  such  remarks  tended  to  mislead  the 
jury  and  to  procure  a  verdict  unwarranted  by  the  evi- 
dence. They  introduce  matter  into  the  trial  of  the  cause 
which  is  irrelevant,  improper  and  has  a  tendency  to  de- 
feat the  ends  of  justice.  It,  therefore,  is  manifestly  the 
duty  of  the  court  to  protect  the  injured  party  by  with- 
drawing a  juror  and  sending  the  case  to  another  jury 
which  is  free  from  any  erroneous  impressions  caused  by 
such  improper  conduct. 

It  is  equally  true  that  for  any  irrelevant  or  improper 
matter  tending  to  prejudice  or  mislead  the  jurors  and 
placed  before  them  by  a  witness,  especially  by  a  wit- 
ness who  is  also  a  party,  the  court  should  act  promptly 
and  protect  the  party  whose  cause  is  exposed  to  the  im- 
proper influence  upon  the  minds  of  the  jury.  It  is  quite 
as  necessary  to  protect  a  party  against  the  improper  re- 
marks to  a  jury  made  by  a  witness  as  it  is  against  such 
remarks  when  uttered  by  coimsel.  In  either  case,  it  is 
inexcusable,  and  the  only  protection  the  injured  party  has 
must  come  from  the  court,  and  it  should  act  promptly 
in  the  matter.  In  this  case,  a  motion  to  withdraw  a  juror 
was  made  at  five  different  times  during  the  progress  of 
the  trial  on  the  ground  of  improper  remarks  made  by 
witnesses.    Samuel  Bentz  was  a  defendant  as  well  as  a 


Digitized  by 


Google 


614  SURFACE,  AppeUant,  v,  BENTZ. 

Opinion  of  the  Court.  (228  Pa. 

witness  for  himself  in  the  cause.  While  being  interro- 
gated by  his  counsel  and  after  having  fully  replied  to  a 
question,  he  proceeded  to  volunteer  some  hearsay  testi- 
mony and  was  interrupted  by  plaintiff's  counsel.  Where- 
upon, his  own  counsel  said:  *'Just  what  you  saw  your- 
self?" He  then  replied  addressing  the  jury:  ''You  know 
in  law  we  can't  say  just  exactly  what  we  would  like  to 
say,  but  you  gentlemen  understand  it  all."  The  plain- 
tiff's counsel  promptly  moved  the  court  to  withdraw  a 
juror  and  continue  the  case.  This  was  refused,  the 
learned  court  saying:  "I  don't  think  anything  the  wit- 
ness has  said  has  injured  the  rights  of  the  plaintiffs,  but 
we  will  direct  them  to  disregard  anything  you  complain 
of."  Immediately  before  the  objectionable  remark,  the 
witness  had  testified  to  the  condition  of  the  testator,  his 
brother,  and  that  he  had  told  the  two  nurses  that  his 
brother  was  not  in  a  fit  condition  to  receive  them.  On 
another  occasion  after  further  testifying  to  his  brother's 
condition  and  to  a  conversation  with  the  plaintiff,  the 
same  witness  said:  "He  (plaintiff)  told  me  that  bare- 
faced lie."  The  plaintiff's  counsel  moved  to  withdraw  a 
juror,  when  the  witness  resumed  and  attempted  to  tell 
something  the  plaintiff  had  told  him.  The  plaintiff's 
counsel  then  asked  the  court  to  rule  on  his  motion  which 
the  court  did  by  overruling  it  and  telling  the  jxuy  to 
disregard  the  statement  of  the  witness.  John  M.  Bentz, 
another  defendant  and  a  witness  for  himself,  was  asked 
his  opinion  whether  the  testator  was  competent  to  make 
a  will  and  he  replied  emphatically:  "No.    Why  I  believe 

I  could  have  gotten  him  to  sign  any  document ." 

Here,  the  plaintiff's  counsel  interposed  an  objection  and 
the  witness  was  prevented  from  proceeding.  The  court 
again  refused  a  motion  to  withdraw  a  jiux)r,  and  in  di- 
recting the  jury  to  disregard  the  objectionable  language 
used  by  the  witness,  repeated  it  to  the  jury.  Mr.  Mar- 
tin, a  witness  for  the  defendant,  was  asked  his  opinion 
whether  the  testator  was  competent  to  intelligently  trans- 
act business,  to  which  he  replied:  "No,"  whereupon  the 
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counsel  for  the  defendant  asked  him  whether  he  was  com- 
petent at  any  time  during  the  period  stated  in  the  testi- 
mony, to  which  the  witness  replied:  "No;  and  well  do  they 
know  it . "  The  court  refused  a  motion  to  withdraw  a  j  urt)r, 
again  repeating  the  objectionable  remark  in  telling  the  jury 
to  disregard  it.  George  E.  Lloyd,  an  attorney  and  insur- 
ance agent,  was  a  witness  for  the  defendant  and  replied  ar- 
gumentatively  to  a  question  put  by  the  defendant's  coun- 
sel. Plaintiff's  counsel  ask^  the  court  to  withdraw  a 
juror,  which  was  declined  with  a  remark  by  the  court  im- 
puting to  coimsel  the  cause  of  the  witness's  answer.  While 
the  witness  Lloyd  was  on  the  stand,  and  after  giving  an  un- 
certain answer  to  a  question  by  plaintiff's  counsel,  he,  in  his 
apparent  anxiety  to  get  something  before  the  jury,  said: 
' '  Do  you  want  me  to  state  the  reason? ' '  The  court  at  once 
said:  "Certainly,  state  it."    The  witness  began:  "I  tell 

,"  when  the  plaintiff's  counsel  promptly  interrupted 

him  and  asked  for  an  exception  to  the  court's  conduct 
which  was  granted. 

We  think  the  motion  of  the  plaintiff's  counsel  should 
have  been  allowed  and  a  juror  withdrawn.  The  wit- 
nesses of  the  defendants,  above  referred  to,  those  who 
were  parties  as  well  as  those  who  were  not  parties,  mani- 
fested much  feeling  and  bias,  and  in  reading  the  testimony 
it  is  apparent  that  they  interjected  the  objectionable  re- 
marks for  the  piupose  of  influencing  the  jury.  If  such 
remarks  had  been  made  by  counsel,  our  cases  show  that 
we  would  have  reversed  the  coxirt  for  not  withdrawing 
a  juror  and  continuing  the  case.  The  remarks  of  the 
witnesses  had,  perhaps,  greater  effect  with  the  jury  than 
had  they  been  uttered  by  counsel.  In  trials  of  this 
character,  such  remarks  by  witnesses  are  not  only  highly 
improper,  but  naturally  have  a  tendency  to  mislead 
the  jiuy.  The  opponents  of  the  will  alleged  that  the  tes- 
tator lacked  testamentary  capacity,  and  also  that  undue 
influence  had  been  brought  to  bear  upon  him  to  make  a 
wiQ  which  would  be  favorable  to  the  plaintiff.  They 
claim  that  the  testator  was  deprived  of  testamentary  ca- 
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pacity  by  reason  of  the  excessive  use  of  intoxicants  for 
many  years,  and  that  his  condition  was  such  that  he  be- 
came a  prey  to  the  influence  of  the  plaintiff.  The  court's 
rulings  were  not  such  as  to  eliminate  from  the  minds  of  the 
jurors  the  objectionable  remarks  of  the  witnesses.  In  some 
instances  the  court  repeated  the  improper  remarks,  and 
in  one  instance,  incorrectly  suggested,  as  the  record  dis- 
closes, that  the  plaintiflf's  counsel  was  responsible  for  the 
witness's  reply.  The  court's  rulings  aggravated  rather 
than  lessened  the  effect  of  the  incompetent  testimony,  on 
the  minds  of  the  jurors.  We  must  sustain  the  assign- 
ments which  allege  error  in  the  Refusal  of  the  court  to 
withdraw  a  juror. 

The  third  assignment  is  not  sustained.  We  think  the 
answer  was  correct.  The  learned  judge  did  not  intend  to 
say  that  the  crucial  question  was  not  the  condition  of  the 
testator's  mind  at  the  date  of  the  will,  as  claimed  by  the 
eouhsel  for  the  appellant,  but  we  think  did  say  in  effect 
that  in  determining  that  question  the  jury  might  take 
into  consideration  the  condition  of  the  testator's  mind 
immediately  prior  and  subsequent  to  the  time  of  the  ex- 
ecution of  the  will.  The  evidence  of  the  condition  of  the 
testator's  mind  at  those  periods  tended  to  show  the  con- 
dition of  his  mind  when  he  executed  the  instrument.  It 
was,  therefore,  competent  for  the  jury  to  consider  such 
evidence  as  bearing  upon  the  question  of  the  testator's 
mental  capacity  at  the  time  the  will  was  executed.  We 
need  not  rule  on  the  admissibiUty  of  the  hypothetical 
question  in  view  of  the  fact  that  the  case  goes  back  for 
another  trial.  The  existence  of  the  facts  embodied  in 
the  question  may  then  be  determined  upon  the  evidence 
before  the  court.  v 

We  have  alluded  to  Mr.  Lloyd's  testimony.  The  facts 
are  not  sufficiently  disclosed  to  enable  us  to  determine 
the  character  of  the  communications  between  Mr.  lioyd 
and  the  plaintiff,  and  hence  we  will  not  sustain  tlie  four- 
teenth assignment  of  error.  If  the  testimony  is  offered 
(Ml  the  next  trial,  the  facts  should  be  fully  developed, 
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when,  in  the  light  of  the  numerous  authorities,  its  admissi- 
bility can  be  detennined  without  difficulty.  The  ques- 
tion is  discussed  and  ruled  in  many  cases  in  our  own  and 
in  other  jurisdictions  as  appears  by  the  decisions  cited 
in  the  paper-books.  In  23  Am.  &  Eng.  Ency.  of  Law,  63, 
it  is  said  that  the  privilege  of  confidential  communica- 
tions extends  "to  communications  made  to  an  attorney 
in  good  faith  with  a  view  to  employing  him  in  the  matter 
to  which  the  conununications  relate  or  during  the  course 
of  negotiations  for  his  employment,  even  although  the 
attorney  declines  the  case,  or  the  prospective  client  after 
hearing  the  attorney's  advice,  does  not  further  employ 
him."  Mr.  Wigmore  (Evidence,  vol.  4,  sec.  2304)  says: 
"Since  the  would-be  client  cannot  certainly  predict  the 
attorney's  acceptance  of  the  employment,  the  former 
must  be  protected  in  his  preliminary  statements  when 
making  the  overtures,  even  if  the  overture  is  refused." 
The  payment  of  a  fee  is  not  necessary  to  establish  the 
relation  of  attorney  and  client:  Beeson  v.  Beeson,  9  Pa. 
279,  and  we  have  said  that  "the  circle  of  protection  is 
not  so  narrow  as  to  exclude  communications  a  profes- 
sional person  may  deem  imimportant  to  the  controversy, 
or  the  briefest  and  lightest  talk  the  client  may  choose  to 
indulge  with  his  legal  adviser,  provided  he  regards  him 
as  such,  at  the  moment:"  Moore  v.  Bray,  10  Pa.  519, 
524. 
The  judgment  is  reversed  and  a  new  venire  awarded. 


Coimor,  Appellant,  v.  Gibbons. 

Decedents  estate — Reed  estate — Executors  and  administrators — Pur- 
chase at  sheriff^s  sale — Jurisdiction^  0.  C — Res  adjudicata, 

1.  Where  lands  of  an  estate  are  bought  m  at  a  sheriff 's  sale  under 
a  mortgage  for  an  allied  inadequate  price,  by  one  who  is  an  executor 
and  l^^atee  under  the  will,  an  adjudication  by  the  orphans'  court  on 
distribution  of  the  estate  surchargmg  an  executor  for  not  properly 
protecting  the  estate  in  the  sale,  and  recognizing  the  validity  of  the 
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sale,  is  final,  whether  the  jurisdiction  of  the  orphans'  court  is  exclu- 
sive in  such  case  or  not.  The  validity  of  such  a  sale  cannot  be  sub- 
sequently attacked  by  a  bill  in  equity  filed  by  the  heirs  against  the 
executor. 

Execu^B— Property  of  estate— Right  of  executor  to  become  pttrchaser. 

2.  An  executor  and  legatee  is  not  necessarily  precluded  from  buying 
in  lands  of  the  estate  sold  on  foreclosure  proceedings,  if  there  is  no  bad 
faith,  and  if  he  has  no  money  or  property  of  the  estate  in  his  hands, 
to  avert  the  sale,  and  has  used  no  portion  of  the  estate  for  the  purpose 
of  acquiring  the  property. 

Argued  April  26,  1910.  Appeals,  Nos.  81  and  82, 
Jan.  T.,  1910,  by  plaintiffs,  from  decree  of  C.  P.  No.  4, 
Phila.  Co.,  March  T.,  1905,  No.  1,981,  dismissing  bill 
in  equity  in  case  of  Catharine  A.  Connor,  individually 
and  as  administratrix,  etc.,  and  Cecilia  C.  Callahan  et  al. 
V.  John  J.  Gibbons,  Sarah  J.  Gibbons  being  substituted  as 
defendant.  Before  Fell,  C.  J.,  Mestrezat,  Elkin, 
Stewart  and  Moschzisker,  JJ.    Affirmed. 

Bill  in  equity  for  conveyance  of  title  and  an  account. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  the  decree  of  court  dismissing  the 
bill. 

John  0.  Johnson,  with  him  Daniel  C.  Donoghue  and 
John  Houston  MerriU,  for  appellants. — The  common  pleas 
had  jurisdiction:  Hall's  App.,  112  Pa.  42;  Fidelity  Ins., 
etc.,  Co.'s  App.,  99  Pa.  443. 

The  orphans'  court  had  no  jurisdiction  of  this  case: 
Tyson  v.  Rittenhouse,  186  Pa.  137;  Curran's  Est.,  28 
W.  N.  C.  96;  Davis's  Est.,  9  W.  N.  C.  380;  Odd  FeUows' 
Savings  Bank's  App.,  123  Pa.  356;  Yerkes  v.  Yerkes, 
200  Pa.  419. 

Defendant  was  disqualified  from  buying  the  properties 
for  his  own  use,  under  the  circumstances  of  the  case,  be- 
cause of  his  executorship  of  the  estate  at  the  time  of  the 
sale:  Luther  v.  Luther,  226  Pa.  144;  Mullen  v.  Doyle,  147 
Pa.  512. 
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The  proceedings  in  the  orphans'  court  are  not  res  ad- 
judicata  of  the  facts  found  therein  or  of  any  other  facts: 
Williamson's  Est.,  18  W.  N.  C.  138;  Price's  Est.,  81  Pa. 
263;  Parker's  Est.,  64  Pa.  307;  Williamson's  Est.,  7 
W.  N.  C.  82. 

Joseph  P.  McCuUen,  with  him  John  J.  Oreen,  for  appel- 
lee.— The  orphans'  court  has  exclusive  jiuisdiction  of  the 
cause:  Shollenberger's  App.,  21  Pa.  337;  Goodwin  v. 
Colwell,  213  Pa.  614;  Dundas's  Est.,  64  Pa.  325. 

The  case  is  res  adjudicata:  Ahl's  Est.,  169  Pa.  609; 
Lancaster  v.  Frescoln,  192  Pa.  462;  Rauwolf  v.  Glass, 
184  Pa.  237;  Larkms  v.  Lmdsay,  205  Pa.  534;  Munson  v. 
Munson,  30  Conn.  425-433;  Huntley  v.  Holt,  59  Conn. 
102-105  (22  Atl.  Repr.  34);  Knowlton  v.  Warner,  25 
ni.  App.  221;  Jenkins  v.  Scranton,  205  Pa.  598;  Myers  v. 
Borough  of  So.  Bethlehem,  149  Pa.  85;  Pennock  v.  Ken- 
nedy, 153  Pa.  579. 

The  law  of  the  case  is  ruled  by  Fisk  v.  Sarber,  6  W.  & 
S.  18.  See  also  Chorpenning's  App.,  32  Pa.  315;  Cad- 
bury  V.  Duval,  10  Pa.  265;  HaU's  App.,  40  Pa.  409. 

Opinion  by  Mr.  Justice  Elkin,  July  1,  1910: 
The  bill  in  this  case  was  filed  to  compel  a  conveyance 
to  an  estate  of  two  parcels  of  real  estate  purchased  by 
defendant  at  a  sheriff's  sale.  At  the  time  of  the  sale  the 
purchaser  was  an  executor  of  the  estate  and  one  of  four 
joint  residuary  legatees.  One  parcel  formed  part  of  the 
residuary  estate  and  the  other  had  been  mortgaged  with 
the  former  to  secure  the  joint  and  several  bond  of  their 
respective  owners.  The  sale  was  on  a  foreclosure  of  the 
mortgage  and  the  allegation  is  that  the  appellee  pur- 
chased for  less  than  value.  It  is  not  necessary  to  dis- 
cuss in  detail  the  many  questions  raised  by  tiiis  com- 
plicated record.  We  agree  with  the  conclusion  reached 
by  the  learned  court  below  upon  the  record  as  presented. 
Whether  in  every  such  case  the  orphans'  court  has  ex- 
clusive jurisdiction  to  deal  with  subject-matter  such  as  is 
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here  involved,  or  whether  under  some  circumstances  a 
court  of  equity  has  jurisdiction  to  grant  such  reUef  as  is 
h^^  sought,  need  not  be  finally  determined  for  the  pur- 
poses of  this  case.  The  orphans'  court  had  jurisdiction, 
whether  exclusive  or  not  is  immaterial  so  far  as  this  case 
is  concerned,  and  it  exercised  that  jurisdiction  in  a  proper 
proceeding  making  distribution  of  the  estate  here  in- 
volved in  which  all  of  the  facts  upon  which  the  appellants 
now  rely  for  relief  were  considered,  surcharge  was  made, 
distribution  awarded  and  decree  entered.  No  appeal  was 
taken  from  the  decree  entered  in  the  distribution  of  the 
estate  and  the  record  stands  as  a  final  adjudication  of 
the  rights  of  the  parties  interested  in  the  estate.  All 
of  the  facts  complained  of  in  the  present  bill  asking  for 
a  reconveyance  of  the  properties  to  the  estate  were  pre- 
sented to  and  consider^  by  the  orphans'  court  with  the 
result  that  the  executor  was  sxu-charged  because  of  his 
failure  to  properly  protect  the  estate  by  reason  of  the 
sale  under  the  foreclosure  proceedings  for  an  inadequate 
price.  The  distributees,  legatees,  or  other  parties  in- 
terested in  the  estate,  received  whatever  benefit  resulted 
from  the  surcharge  based  upon  a  sale  at  an  inadequate 
price  and  should  not  now  be  heard  in  a  court  of  equity 
for  the  purpose  of  attacking  the  sale  itself  by  asking  a 
reconveyance  to  the  estate  of  the  properties  thus  sold. 
In  the  orphans'  court  the  validity  of  the  sale  was  recog- 
nized and  the  surcharge  was  based  upon  the  inadequacy 
of  price  and  failure  of  one  acting  in  a  fiduciary  relation 
to  properly  protect  his  trust.  TTiis  should  be  an  end  of 
the  matter,  and  we  agree  with  the  learned  court  below 
that  the  orphans'  court  had  jurisdiction  and  did  deter- 
mine the  matters  in  dispute  between  the  parties.  Upon 
the  merits  of  the  case  as  to  the  right  of  John  J.  Gibbons 
to  become  a  purchaser  at  the  sale  we  also  concur  in  the 
view  expressed  both  by  the  learned  court  below  and  by 
the  orphans'  court  to  the  effect  that  the  proofs  do  not 
show  that  he  acted  other  than  in  good  faith,  or  that  he 
had  any  money  or  property  in  his  hands  whereby  the 
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sale  could  have  been  averted  or  that  he  used  any  portion 
of  the  estate  for  the  purpose  of  acquiring  the  property 
at  the  sheriff's  sale. 
Decree  aflSrmed  at  cost  of  appellants. 


Berryman  v.  Pennsylvania  Railroad  Company, 
Appellant. 

Railroads — Negligence — Master  and  servant — *^ Respondeat  superior" 
— Malicious  act  of  railroad  policeman. 

1.  In  an  action  against  a  railroad  company  to  recover  damages  for 
personal  injuries  where  plaintiff  testifies  that  inmiediately  after 
alighting  at  a  station  from  one  of  defendant's  trains,  on  which  he  had 
been  a  passenger,  and  while  he  was  moving  away  and  behaving  in  a 
quiet,  orderly  way,  without  having  given  any  occasion  for  offense  or 
having  engaged  in  any  altercation  or  having  been  guilty  of  any  viola- 
tion of  law  he  was  the  victim  of  a  willful,  wicked  and  malicious  assault 
conmiitted  by  a  policeman  in  the  employ  of  the  defendant  company, 
it  is  reversible  error  for  the  court  to  refuse  binding  instructions  for  the 
defendant. 

Railroads — Policeman — Presumption — Master  and  servant, 

2.  Wh^i  it  is  shown  that  a  policeman  is  in  the  employ  of  a  railroad 
company  it  may  follow  presumptively  that  when  present  at  one  of  the 
railroad  stations,  he  is  there  in  the  course  of  his  employment,  but  no 
presumption  arises  that  every  act  he  does  while  there  is  done  in  the  dis- 
charge of  a  duty  owing  to  the  company. 

3.  For  a  willful  or  intentional  trespass  by  an  employee  outside  the 
line  of  his  duty  under  his  employment,  the  employer  is  not  responsible, 
even  though  it  be  committed  while  the  servant  is  in  the  exercise  of  his 
employment;  but  in  the  latter  case  its  willful  and  separate  character 
must  appear. 

Argued  April  27,  1910.  Appeal,  No.  38,  Jan.  T.,  1910, 
by  defendant,  from  judgment  of  C.  P.  Lycoming  Co., 
Dec.  T.,  1908,  No.  130,  on  verdict  for  plaintiff  in  case  of 
William  H.  Berryman  v.  The  Pennsylvania  Railroad  Com- 
pany. Before  Fell,  C.  J.,  Mbstrezat,  Elkin,  Stewart 
and  MoscHZiSKER,  JJ.    Reversed. 
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Trespass  to  recover  damages  for  personal  injuries.  Be- 
f(M«  Hart,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Verdict  and  judgment  for  plaintiff  for  $4,750.  De- 
fendant appealed. 

Error  assigned  among  others  was  in  the  refusal  of  bind- 
ing instructions  for  defendant. 

Seth  T.  McCormick,  for  appellant. — ^The  railroad  com- 
pany, the  master,  is  not  liable  for  the  willful  acts  of  its 
servant  outside  of  the  line  of  his  employment:  Shay  v. 
American  Iron  &  Steel  Co.,  218  Pa.  172;  Scanlon  v.  Suter, 
158  Pa.  275;  Brennan  v.  Merchant  &  Co.,  205  Pa.  258; 
Lotz  V.  Hanlon,  217  Pa.  339;  Nicholas  v.  Keelmg,  21 
Pa.  Superior  Ct.  181;  Rudgeair  v.  Traction  Co.,  180  Pa. 
333;  McFarlan  v.  R.  R.  Co.,  199  Pa.  408;  Sarver  v.  Mitch- 
ell, 35  Pa.  Superior  Ct.  69;  Guille  v.  Campbell,  200  Pa. 
119;  Miuphey  v.  Rapid  Transit  Co.,  30  Pa.  Superior  Ct. 
87. 

The  railroad  company  is  not  responsible  for  the  ma- 
licious act  of  its  servant,  while  not  engaged  in  the  con- 
tract of  transportation,  committed  after  passenger  has 
alighted:  Greb  v.  Penna.  R.  R.  Co.,  41  Pa.  Superior  Ct. 
61;  Widener  v.  Phila.  Rapid  Transit  Co.,  224  Pa.  171; 
New  Jersey  Steamboat  Co.  v.  Brockett,  121  U.  S.  637 
(7  Sup.  Ct.  Repr.  1039);  Mulligan  v.  N.  Y.,  etc.,  Ry.  Co., 
129  N.  Y.  506  (29  N.  E.  Repr.  952). 

Thomas  M.  B.  Hicks,  with  him  John  Houston  MerrUl 
and  Wisier  M.  EUiot,  for  appellee. — The  defendant  is 
liable  under  the  principle  of  respondeat  superior:  Schimpf 
v.  Harris,  185  Pa.  46;  Duggan  v.  B.  &  0.  R.  R.  Co.,  159 
Pa.  248;  Phila.  Traction  Co.  v.  Orbann,  119  Pa.  37;  Bren- 
nan V.  Merchant,  205  Pa.  258;  L.  S.  &  M.  S.  Ry.  Co.  v. 
Rosenzweig,  113  Pa.  519;  Artherholt  v.  Erie  Elec.  Motor 
Co.,  27  Pa.  Superior  Ct.  141. 

The  carrier  is  bound  to  the  exercise  of  the  utmost  de- 
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gree  of  diligence  and  care  to  protect  passengers  from 
violence  at  the  hands  of  disorderly  persons,  which  duty 
involves  the  exertion  by  its  employees  of  every  power 
at  their  command  for  the  passenger's  protection:  Ktts- 
bu3^,  etc.,  Ry.  Co.  v.  Hinds,  53  Pa.  512;  Pittsburg,  etc., 
R.  R.  Co.  V.  Pillow,  76  Pa.  510;  Duggan  v.  B.  &  0.  R.  R. 
Co.,  159  Pa.  248. 

Opinion  by  Mr.  Justice  Stewart,  July  1,  1910: 
Assuming,  as  we  must,  that  the  facts  are  as  testified 
to  by  the  plaintiff,  the  case  may  be  stated  thus:  Plain- 
tiflf  had  been  a  passenger  on  the  defendant  company's 
road,  traveling  from  Wilmerding  to  Pitcaim  on  the  night 
of  October  30,  1907,  in  company  with  one  Boyer.  He 
had  gone  from  his  home  in  Pitcaim  to  Wilmerding  that 
day  to  hunt,  and  on  his  return  brought  his  gun  with  him. 
Bledsoe,  a  poUceman  or  patrolman  in  the  employ  of  the 
defendant  company,  with  one  Reed,  also  a  patrolman 
in  the  same  service,  boarded  the  same  train  at  Wilmer- 
ding, and  occupied  the  same  car  with  the  plaintiflf  and 
Boyer.  When  the  train  arrived  at  Pitcairn  all  these  par- 
ties alighted,  the  plaintiff  and  Boyer  first,  and  immediately 
following,  Bledsoe  and  Reed.  On  either  side  of  the  place 
where  the  train  stopped  there  is  a  paved  platform  for 
the  accommodation  of  passengers.  When  the  plaintiff 
was  in  advance  of  Bledsoe  and  Reed  some  fifteen  feet, 
moving  over  the  platform  to  the  subway,  he  heard  Bled- 
soe say,  '*Hey  there,  Berryman."  He  stopped,  and  then 
stepped  back.  As  Bledsoe  approached,  speaking  with 
Reed,  he  again  stopped,  resting  the  stock  of  his  gun  on 
his  foot  or  on  the  platform  and  covering  the  muzzle  with 
his  hand.  As  he  was  thus  standing,  Bledsoe  began 
shooting  at  him  from  a  revolver  while  only  four  or  five 
steps  away.  The  first  shot  took  effect  in  his  abdomen 
and  prostrated  him  on  the  platform;  another  followed 
entering  his  groin;  two  more  followed  striking  his  right 
leg  above  the  knee,  a  fifth  struck  him  in  his  thumb. 
Bledsoe  and  Reed  then  ran  from  the  scene,  and  the  plain- 
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tiflf  was  carried  helpless  to  his  home,  where  upon  exami- 
nation it  was  discovered  that  there  were  seven  bullet 
wounds  on  his  person.  Plaintifif  had  given  no  occasion 
for  offense;  was  behaving  in  a  quiet,  orderly  way;  had 
had  no  altercation  with  anyone,  and  had  been  guilty  of 
no  violation  of  law.  The  case  was  submitted  to  the  jury 
with  this  instruction  as  to  the  law,  "If  you  find  this  was 
an  unprovoked  assault  and  battery,  or  unprovoked  shoot- 
ing, without  justification,  and  occiured  in  the  manner 
in  which  the  plaintiff  has  testified  it  did,  and  you  find 
at  the  same  time  that  Bledsoe  was  in  the  disch^ge  of 
his  duty  as  an  officer  of  this  railroad  company,  and  was 
there  at  the  time  in  the  discharge  of  the  duty  which  he 
owed  to  the  defendant  company,  then  you  can  find  for 
the  plaintiff.*'  We  are  at  a  loss  to  construct  out  of  these 
facts  any  theory  which  would  justify  this  submission. 
Accepting  the  facts  as  we  have  stated  them,  the  attack 
on  the  plaintiff  was  a  willful,  wicked  and  malicious  as- 
sault with  intent  to  kill  him,  or  at  least  inflict  upon  him 
grievous  bodily  injury.  The  circumstances  as  detailed 
would  be  almost  conclusive  that  the  intent  was  to  com- 
mit the  more  serious  offense.  It  having  been  shown  that 
Bledsoe  was  a  poUceman  in  the  defendant  company's 
employ,  it  may  follow  presumptively  that  he  was  present 
at  the  station  in  the  course  of  his  employment,  and  while 
there  was  on  duty;  but  no  presmnption  arises  that  every 
act  he  did  while  there  was  done  in  the  discharge  of  a  duty 
owing  to  the  company.  The  evidence  must  show  at 
least  circumstances  from  which  a  jury  can  reasonably 
infer  such  facts  before  the  employer  can  be  held  answer- 
able for  the  consequences.  When  it  discloses  circum- 
stances which  admit  of  no  other  inference  than  that  the 
act  complained  of  was  both  willful  and  separate  from 
duty,  the  individual  conunitting  the  trespass  alone  is 
responsible.  The  law  is  thus  stated  by  Mr.  Justice 
Mitchell  in  McFarlan  v.  Railroad  Co.,  199  Pa.  408, 
''For  a  willful  or  intentional  trespass  by  an  employee 
outside  the  line  of  his  duty  under  his  employment,  it  is 
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settled  that  the  employer  is  not  responsible,  even  though 
it  be  committed  while  the  servant  is  in  the  exercise  of 
his  employment.  But  in  the  latter  case,  its  willful  and 
separate  character  must  appear."  That  the  act  of  Bled- 
soe was  willful  and  malicious  on  the  plaintiff's  showing, 
admits  of  no  question.  Was  it  something  separate  from 
the  duty  he  owed  his  employer?  Let  the  facts  answer. 
Plaintiff  had  not  been  guilty  of  any  violation  of  law;  no 
information  had  been  lodged  against  him;  he  was  not 
disturbing  the  p^ace;  and  manifestly  the  assault  could 
not  have  been  made  with  a  view  to  accomplishing  his 
arrest.  Plaintiff  was  peaceably  departing  from  the  sta- 
tion on  his  way  to  his  home,  disturbing  no  one,  when  he 
was  halted.  Without  any  explanation  as  to  why  he  was 
addressed,  without  a  single  remark,  and  while  he  was 
resting  his  gun  upon  the  floor  with  his  hand  covering 
the  muzzle,  Bledsoe  standing  only  four  or  five  feet  away, 
began  the  murderous  assault  upon  him  which  only  ceased 
when  every  load  in  his  revolver  had  been  discharged, 
and  when  he  had  every  reason  to  believe  he  had  killed 
his  victim.  Had  death  followed  the  assault,  Bledsoe's 
crime,  on  this  evidence,  would  unquestionably  have  been 
murder  in  the  first  degree.  Now  what  is  there  in  the 
evidence  that  would  support  a  finding  that  the  assault 
was  committed  in  discharge  of  any  duty  Bledsoe  owed 
to  the  railroad  company?  Certainly  the  defendant  com- 
pany was  not  requiring  the  plaintiff's  blood  at  the  hands 
of  Bledsoe,  its  policeman;  nor  does  it  appear  that  the 
company  had  any  purpose  to  serve  by  having  his  free- 
dom interfered  with  in  the  slightest  degree.  The  com- 
pany had  employed  Bledsoe  to  preserve  the  peace,  not  to 
disturb  it;  and  the  case  shows  an  entire  absence  of  any- 
thing on  the  part  of  the  plaintiff  the  doing  of  which 
could  have  concerned  the  company  even  in  the  remotest 
way.  The  only  inference  the  evidence  allows  is  that  the 
assault  was  a  malicious  one  to  gratify  private  vengeance 
of  the  assailant,  disassociated  with  any  duty  Bledsoe 
owed  to  his  employer. 
Vol.  ocxxviii — 40 
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The  cases  cited  by  the  learned  counsel  for  the  appellee, 
in  support  of  their  contention  that  Bledsoe  in  committing 
this  assault  was  in  the  line  of  his  duty  are  inapplicable. 
They  deal  either  with  cases  where  a  special  duty  towards 
the  injured  party,  arising  out  of  contract  relation  was 
violated,  as  in  the  case  of  a  conductor  who  in  collecting 
fares  or  tickets  from  passengers,  or  in  preserving  peace 
and  order  in  his  car,  commits  a  willful  and  malicious  as- 
sault on  a  passenger;  or,  where  an  officer  makes  violent 
assault  while  engaged  in  making  arrests.  In  every  such 
case  the  employee  is  directly  in  the  line  of  his  duty,  in 
the  sense  that  he  is  presently  engaged  in  doing  the  work 
for  which  he  was  employed.  It  is  the  duty  of  the  con- 
ductor to  make  his  collections,  and  it  is  his  duty  to  main- 
tain order  in  the  car  for  the  protection  of  passengers; 
and  it  is  as  well  the  duty  of  the  policeman  to  make  arrests 
when  proper  occasion  arises.  It  is  for  such  purposes 
these  employees  are  engaged.  If  the  assault  in  this  case 
had  been  made  by  Bledsoe  in  the  course  of  an  attempt  to 
arrest  the  plaintiff,  it  might  be  contended  that  it  was 
done  when  in  the  line  of  his  duty,  and  it  would  be  a  ques- 
tion for  the  jury  to  decide;  but,  as  we  have  said,  every 
circuHLstance  shows  that  here  no  arrest  was  intended; 
the  plaintiff  does  not  assert  that  it  was,  shows  no  cir- 
cumstance that  indicates  it,  while  Bledsoe  positively 
asserts  that  it  was  not.  Or  if  it  had  been  made  in  the 
attempt  to  do  anything  that  Bledsoe  was  employed  to 
do,  as,  for  instance,  keeping  the  peace,  suppressing  dis- 
orderly conduct,  discovering  crime,  a  like  result  would 
follow.  This  is  the  extent  to  which  the  cases  cited  go. 
The  distinction  is  too  apparent  to  require  further  dis- 
cussion. Ordinarily  whether  the  assault  was  conunitted 
in  the  line  of  the  servant's  duty  is  a  question  for  the 
jury;  but  no  question  of  fact  is  ever  submitted  to  a  jury 
except  it  is  raised  by  the  evidence.  Here  there  was  no 
evidence  which  could  possibly  support  a  finding  that 
Bledsoe  was  in  the  line  of  duty  under  his  employment 
when  he  committed  the  assault.     The  fact  that  it  was 
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committed  at  the  defendant  company's  station  is  of  no 
importance.  Plaintifif  had  been  a  passenger,  but  that 
relationship  ceased  when  he  alighted  at  his  destination 
and  had  so  far  proceeded  on  his  way  as  to  be  out  of  dan- 
ger from  the  movement  of  the  train,  or  further  necessity 
of  relation  with  the  servants  of  the  company.  The  de- 
fendant company  thereafter  owed  him  no  special  duty, 
no  contract  relation  existing  between  them.  But,  take 
the  other  view  of  the  case,  and  assume  that  Bledsoe  had 
intended  an  arrest  on  justifiable  groimds.  So  far  he 
would  unquestionably  have  been  in  the  discharge  of  the 
duty  of  his  employment.  But  the  fact  that  in  the  at- 
tempt he  committed  a  wanton  and  malicious  assault 
admits  of  no  possible  dispute.  No  jury  could  find  other- 
wise on  this  evidence.  We  have  said  quite  enough  as  to 
that.  Ib  such  case,  where  the  servant  in  the  discharge 
of  a  lawful  duty  willfully  and  maliciously  inflicts  injiuy, 
he  alone  is  responsible  for  the  consequences.  The  rule 
respondeat  superior  applies  only  where  the  injiuy  re- 
sults from  the  negUgent  manner  in  which  the  duty  is 
discharged.  The  master  cannot  be  held  responsible  for 
the  malicious  acts  of  his  servants.  In  Pittsburg,  etc., 
Ry.  Co.  V.  Donahue,  70  Pa.  119,  it  was  sought  to  charge 
the  company  with  liability  for  injuries  inflicted  by  a 
conductor  on  a  boy  who  was  a  trespasser  on  the  train. 
In  ejecting  the  boy  the  conductor  struck  him  upon  the 
head  with  an  iron  switch  timier  and,  knocked  him  over. 
On  appeal  from  the  judgment  rendered  this  court  said 
in  a  per  curiam,  "We  agree  with  coimsel  for  the  plaintiff 
that  for  a  willful,  wanton  trespass  committed  by  a  con- 
ductor the  company  is  not  responsible."  In  Pennsyl- 
vania Co.  V.  Toomey,  91  Pa.  256,  it  was  held  that  where 
a  conductor  of  a  railroad  train,  acting  in  the  line  of  his 
duty,  ejects  from  the  platform  of  a  car,  a  person  who  has 
no  right  thereon,  the  company  is  liable  if  he  has  done 
it  in  a  careless,  negligent  or  reckless  manner,  but  not  if 
he  maliciously  ejects  him  therefrom.  In  these  cases  the 
common-law  doctrine  was  applied  and  is  alike  applicable 
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here.  With  Bledsoe's  explanation  of  the  occurrence  we 
have  nothing  to  do,  except  to  remark  that  it  supplies 
nothing  that  is  wanting  in  the  plaintiff's  case.  Upon  a 
careful  review  of  the  evidence  we  are  of  opinion  that  the 
defendant  company  was  entitled  to  an  aflfirmative  answer 
to  its  first  point,  which  was,  that  under  all  the  evidence 
the  verdict  should  be  for  the  defendant.  The  refusal  of 
this  point  is  made  the  first  assignment  of  error.  The  as- 
signment is  sustained  and  the  judgment  is  reversed. 


Dorsett,  Appellant,  v.  Tioga  County. 

CobU — Sherriff'sfees — Summoning  jurom — Mileage — Acts  of  April  i4» 
1834,  P'  L.  333,  and  July  11,  1901,  P.  L.  663. 

The  sheriff  of  a  county  is  not  entitled  to  mileage  for  summoning 
jurors  under  the  Act  of  July  11,  1901,  P.  L.  663. 

Argued  May  2,  1910.  Appeal,  No.  268,  Jan.  T.,  1909, 
by  plaintiff,  from  judgment  of  C.  P.  Tioga  Co.,  Nov.  T., 
1907,  No.  132,  for  defendant  on  case  stated  in  suit  of  Ed- 
ward B.  Dorsett  v.  Tioga  County.  Before  Fell,  C.  J., 
Brown,  Potter,  Elkin  and  Stewart,  JJ.    Aj05rmed. 

Action  for  mileage  on  a  case  stated.     Before  Obbie- 
ROD,  P.  J.,  specially  presiding. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  the  judgment  of  the  court  for  de- 
fendant on  case  stated. 

E.  H.  Owlett  and  A.  B.  Dunsmare,  with  them  Walter 
Sherwood,  for  appellant. 

Robt.  K,  Young,  with  him  Oeo.  W.  Merrick  and  T,  A. 
Crichton,  for  appellee. 
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Per  Curiam,  July  1,  1910: 

This  was  a  case  stated  to  determine  the  liability  of  the 
county  to  the  sheriff  for  mileage  for  summoning  jurors. 
The  duty  of  the  sheriff  to  summon  jurors  and  the  manner 
of  its  performance  are  fixed  by  the  Act  of  April  14,  1834, 
P.  L.  333.  The  only  provision  for  compensation  for  the 
service  is  found  in  the  Act  of  July  11,  1901,  P.  L.  663, 
which  regulates  and  establishes  the  fees  to  be  charged 
by  sheriffs.  The  first  section  of  this  act  provides  that 
sheriffs  shall  receive  "For  drawing  juries  for  each  gen- 
eral and  special  term  or  session  of  court,  three  dollars,  in 
addition  to  one  dollar  for  executing  each  venire,  and 
thirty  cents  for  summoning  each  juror  to  attend  court, 
all  of  these  fees  to  be  paid  by  the  county."  It  is  evident 
that  imder  this  provision  mileage  cannot  be  recovered. 
The  contention  of  the  appellant  is  that  he  is  entitled  to 
mileage  under  a  later  provision  of  the  same  section  which 
is  as  follows:  "For  traveling  exp)enses  or  mileage  in  serv- 
ing or  executing  any  of  the  writs,  rules,  orders,  decrees, 
processes  or  performing  any  of  the  duties  or  services 
herein  specified  and  intended  so  to  be  or  authorized  by 
law,  the  sheriff  shall  be  entitled  to  receive  and  have  taxed 
as  costs  ten  cents  a  mile  for  each  mile  actually  traveled 
and  necessary,  the  same  to  be  allowed  in  each  separate 
writ,  rule,  order,  decree,  process  or  service  performed; 
Provided,  that  he  shall  not  receive  more  than  one  mileage, 
where  the  plaintiff  and  defendant,  or  plaintiffs  and  de- 
fendants, in  two  or  more  contemporaneous  writs  are  the 
same."  If  this  provision  stood  idone  it,  perhaps,  would 
not  be  a  strained  construction  to  hold  that  it  covered 
mileage  for  summoning  jurors.  But  taken,  as  it  must  be, 
in  connection  with  the  prior  provision,  which  expressly 
fixes  the  charge  for  that  service,  and  by  implication  ex- 
cludes any  other  charge  not  mentioned,  we  are  of  opin- 
ion that  it  does  not  cover  plaintiff's  claim  for  mileage. 

The  judgment  is  affirmed. 
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Commonwealth  v.  Chapler,  Appellant. 

Criminal  law — Murder — Degree  of  crime — Use  of  deadly  weapon — 
Presumptions — Charge — Answers  to  points. 

1.  Conviction  of  murder  in  the  first  degree  can  be  justified  only  as 
the  commonwealth  establishes  by  evidence  a  specific  intent  to  take 
life;  and  while  the  law  regards  the  circumstance  that  a  deadly  weapon 
was  used  as  evidence  that  a  specific  intuit  to  kill  existed,  it  is  never  so 
far  conclusive  as  to  such  fact  that  the  trial  court  may  pronoimce  the 
intent  to  take  life  established  as  a  matter  of  law.  It  is  always  for  the 
jury  to  determine  the  intent  by  their  own  consideration  of  the  evidence. 

2.  The  presumption  from  the  use  of  a  deadly  weapon  rises  no  higher 
than  murder  in  the  second  degree.  Under  no  circumstances,  whether 
the  party  charged  submits  or  does  not  submit,  does  the  presumption 
rise  higher. 

3.  On  the  trial  of  an  indictment  for  murder  it  is  reversible  error 
for  the  court  to  instruct  the  jury  that  they  are  bound  to  find  a  verdict 
of  murder  of  the  first  degree.  It  is  not  only  the  right  of  the  jury  to 
ascertain  the  degree,  but  it  is  the  right  of  the  accused  to  have  it  ascer- 
tained by  the  jury,  and  a  judge  takes  away  one  of  the  statutor>>^  rights 
of  the  accused  when  he  undertakes  to  ascertain  it  himself. 

Argued  May  2,  1910.  Appeal,  No.  106,  Oct.  T.,  1910, 
by  defendant,  from  judgment  of  0.  &  T.  Cambria  Co., 
June  T.,  1909,  No.  14,  on  verdict  of  guilty  of  murder  of 
first  degree  in  case  of  Commonwealth  v.  Joseph  Chapler. 
Before  Fell,  C.  J.,  Bkown,  Potter,  Elkin  and  Stew- 
art, JJ.    Reversed. 

Indictment  for  murder.    Before  O'Connor,  P.  J. 

The  opinion  of  the  Supreme  Comi;  states  the  case. 

The  defendant  presented  these  points: 

1.  Murder  in  the  first  degree  is  limited  to  willful,  de- 
liberate and  premeditated  killing,  and  the  presumption 
from  the  use  of  a  deadly  weapon  rises  no  higher  than 
murder  in  the  second  degree.  Answer:  That  may  be  true 
where  the  defendant  submits  and  no  testimony  is  offered, 
but  we  have  just  said  to  you  that  the  essential  difference 
between  murder  in  the  first  degree  and  murder  in  the 
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second  degree  is  the  intent  to  kill,  and  the  jury  may  infer 
that  intent  from  the  use  of  a  deadly  weapon,  where  it 
was  directed  at  a  vital  part  of  the  body.  With  that  mod- 
ification we  affirm  the  point.  [1] 

5.  If  you  beUeve  that  the  defendant  struck  the  blow 
that  killed  Albert  Deering,  under  a  reasonable,  although 
it  might  have  been  a  mistaken  apprehension  of  danger 
to  life  or  of  great  bodily  harm,  you  will  acquit  him. 
Answer:  If  the  evidence  satisfies  the  jury  that  the  defend- 
ant had  reason  to  apprehend  an  immediate  attack  on  him 
and  under  the  belief  that  the  deceased  was  about  to  in- 
flict upon  him  great  bodily  harm  unless  he  struck  the 
blow  which  caused  Albert  Deering's  death  your  verdict 
should  be  not  guilty.  We  have  said  to  you  that  we  could 
not  find  from  the  testimony  in  the  case  that  which  we 
feel  measured  up  to  the  standard  of  self-defense.  If 
there  be  that  in  the  case  which  would  warrant  the  con- 
clusion in  your  mind  that  defendant  was  in  such  immi- 
nent danger  and  could  not  retreat  and  therefore  was 
obliged  to  inflict  the  blow  to  protect  his  life  or  limb,  or 
protect  him  from  great  bodily  harm,  then  he  would  not 
be  guilty  of  any  offense.  With  this  modification  we  affirm 
the  point.  [2] 

The  court  charged  in  part  as  follows: 

[If  you  find  from  the  evidence  in  the  case  the  defendant 
had  maUce  in  his  heart  toward  Albert  Deering  at  the 
time  he  went  to  where  he  was,  and  used  such  a  knife  as 
described  in  the  testimony  in  this  case,  striking  at  the 
throat  of  Albert  Deering  and  severing  the  jugular  vein, 
unless  the  defendant  would  excuse  his  act,  you  would 
not  only  have  the  right  but  you  would  be  obliged  to  fix 
the  degree  at  what  the  law  defines  it  to  be.]  [3] 

[When,  with  a  knife  of  this  character  he  inflicted  such 
a  woimd  as  the  body  of  the  decedent  shows,  under  the 
circumstances  testified  to,  the  jury  would  have  the  right 
to  infer  that  he  intended  to  take  life;  in  fact,  it  is  the  duty 
of  the  jury  to  so  infer.]  [4] 
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[There  is  no  evidence  of  his  intent,  except  from  his 
own  testimony  or  declaration  that  he  did  not  intend  to 
kill,  but  then  he  was  bound  to  know  the  consequences  of 
his  act  when  he  used  a  deadly  weapon  directed  at  a  vital 
part  of  the  body  of  the  deceased.  If  he  had  such  reck- 
lessness of  disposition,  recklessness  of  the  consequences 
of  his  act;  in  other  words,  did  not  care  whether  he  killed 
or  not,  that  is  sufficient  without  any  well-defined  intent 
to  take  life,  because  it  takes  the  place  of  a  well-defined 
intent.  One  who  would  discharge  a  revolver  upon  a 
street  and  into  a  crowd,  without  any  special  grievance 
against  anyone,  and  kill  one  of  the  crowd,  would  be 
guilty  of  murder  in  the  first  degree,  because  of  the  reck- 
lessness of  disposition  and  the  disregard  for  the  conse- 
quences of  his  act,  and  this  the  law  says,  takes  the  place 
of  the  well-defined  intent  to  take  life,  although  he  may 
have  had  no  special  malice  against  any  person.]  [5] 

Verdict  of  guilty  of  murder  in  the  first  degree.  De- 
fendant appealed. 

Errors  assigned  were  (1-5)  above  instructions,  quoting 
them. 

Morgan  W.  Evans,  with  him  John  H.  McCann,  for 
appellant. — The  trial  judge  invaded  the  province  of  the 
jury:  Rhodes  v.  Com.,  48  Pa.  396;  Pannell  v.  Com.,  86 
Pa.  260;  Com.  v.  Onofri,  18  Phila.  436;  Com.  v.  Drum, 
58  Pa.  9;  Com.  v.  Greene,  227  Pa.  86. 

J.  W.  Leech,  with  him  D.  P.  Weimer,  for  appellee, 
cited:  Com.  v.  McGowan,  189  Pa.  641;  Com.  v.  Mika, 
171  Pa.  273;  Com.  v.  Drum,  58  Pa.  9;  Com.  v.  Van  Horn, 
188  Pa.  143. 

Opinion  by  Mr.  Justice  Stewart,  July.l,  1910: 
The  appellant  stands  convicted  of  murder  in  the  first 
degree.    If  the  verdict  which  so  condemned  him  was  the 
free  expression  of  a  conclusion  reached  by  the  jury  upon 
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review  of  the  evidence  in  the  case,  upon  proper  instruc- 
tions as  to  the  law,  the  verdict  ought  not  to  be  disturbed, 
for  imquestionably  from  the  evidence  the  jury  would 
have  been  fully  warranted  in  reaching  such  conclusion; 
that  is  to  say,  they  could  have  found  in  the  evidence 
every  ingredient  necessary  to  conviction  for  the  highest 
degree  of  guilt.  If,  on  the  other  hand,  however,  the  ver- 
dict was  reached  by  the  jury,  under  instructions  from 
the  court  as  to  their  duty  which  prevented  consideration 
of  those  things  which  necessarily  enter  into  the  determi- 
nation of  the  degree  of  guilt,  then  it  ought  not  to  be  al- 
lowed to  stand.  Appellant  killed  his  victim  by  suddenly 
stabbing  him  in  the  neck,  thereby  severing  the  jugular 
vein,  from  which  wound  death  very  soon  resulted.  As- 
suming that  the  evidence  was  suflBcient  to  establish  the 
oflfense  of  murder — and  that  the  jury  was  so  convinced — 
it  still  remained  for  the  jury  to  determine  the  degree. 
Was  it  murder  in  the  first  or  second  degree?  Conviction 
for  the  higher  degree  could  be  justified  only  as  the  com- 
monwealth had  established  by  evidence  a  specific  intent 
on-  the  part  of  the  accused  to  take  life.  Whether  it  had 
done  so  was  a  question  for  the  jury  alone  to  decide.  No 
presumption  of  law  carried  the  oflfense  beyond  the  second 
degree.  The  law  regards  the  circumstance  that  a  deadly 
weapon  was  used,  as  evidence  that  a  specific  intent  to 
kill  existed;  but  it  is  never  so  far  conclusive  as  to  such 
fact,  that  the  trial  court  may  pronounce  it  established 
as  a  matter  of  law.  The  jmy  may  infer  the  intent  from 
the  fact,  but  the  cowtt  may  not.  When  the  law  says  that 
the  jury  may  infer  a  specific  intent  to  take  life,  from  the 
use  of  a  deadly  weapon,  all  it  means  is  that  such  circum- 
stance is  evidence  of  such  intent.  It  does  not  mean  that 
a  presumption  of  murder  in  the  first  degree  arises  upon 
such  fact  being  shown.  The  fact  is  to  be  considered  in 
the  determination  of  the  question;  and  its  convincing 
force  is  a  relative  matter,  depending  upon  circumstances, 
and  the  evidence,  if  any,  offered  to  countervail  it.  The  law 
will  sustain  a  finding  of  intent  from  the  single  fact  that  a 
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deadly  instrument  was  used;  nevertheless,  it  is  in  every 
case  for  the  jury  to  dwive  their  own  conclusion  as  to  the 
intent,  frona  the  circumstances  which  the  case  discloses. 
To  meet  this  feature  of  the  case,  the  court  was  asked  to  in- 
struct the  jury  as  follows:  "Murder  in  the  first  degree  is 
limited  to  willful,  deliberate,  and  premeditated  killing, 
and  the  presumption  from  the  use  of  a  deadly  weapon 
rises  no  higher  than  murder  in  the  second  degree."  The 
point  was  a  correct  expression  of  the  law,  and  should 
have  been  unquaUfiedly  affirmed.  The  answer  was  as 
follows:  "That  may  be  true  where  the  defendant  sub- 
mits and  no  testimony  is  oflfered,  but  we  have  just  said 
to  you  that  the  essential  difference  between  murder  in 
the  first  degree  and  murder  in  the  second  degree,  is  the 
intent  to  kill,  and  the  jury  may  infer  that  intent  from 
the  use  of  the  deadly  weapon,  where  it  was  directed  at 
a  vital  part  of  the  body.  With  that  modification  we 
affirm  the  point."  The  qualification  was  a  virtual  de- 
nial of  the  point,  and  amounted  to  an  instruction  that 
the  presumption  yielded  when  it  was  shown  that  a  deadly 
weapon  was  used,  directed  at  a  vital  part.  This,  as  we 
have  said,  is  not  the  law.  Under  no  circmnstances, 
whether  the  party  charged  submits  or  does  not  submit, 
does  the  presumption  rise  higher  than  the  second  degree. 
As  was  said  in  the  recent  case  of  Com.  v.  Greene,  227 
Pa.  86,  whenever  the  conmionweaJth  asks  for  a  convic- 
tion of  murder  in  the  first  degree,  it  must  overcome  the 
presumption  of  second  degree  after  having  established 
a  felonious  homicide,  even  if  committed  by  the  use  of  a 
deadly  weapon  upon  a  vital  part  of  the  body  of  the  de- 
cedent. In  that  case  the  party  charged  offered  no  evi- 
dence whatever.  Here  the  defendant  did  not  submit, 
and  yet  the  only  inference  that  the  jury  could  draw  from 
the  answer,  must  have  been  that  he  had  submitted,  and 
because  he  had  submitted,  he  was  not  entitled  to  the  in- 
struction asked  for.  But  the  mistake  did  not  stop  here. 
The  general  charge  leaves  us  in  no  doubt  as  to  what  the 
trial  judge  meant  by  his  answer  to  the  point.    It  makes 
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it  certain  that  we  have  given  it  no  other  meaning,  and 
ascribed  no  other  effect  or  purpose  than  he  intended. 
What  he  intended  the  jury  to  understand  was,  that  the 
fact  that  defendant  used  a  deadly  weapon  was  conclu- 
sive of  the  question  of  degree  of  guilt.  In  speaking  to 
this  precise  point  he  uses  this  language,  ''There  is  no 
evidence  in  this  case  of  what  was  in  the  mind  of  the  de- 
fendant at  the  time  that  he  inflicted  the  fatal  blow,  but, 
as  we  have  just  read  from  the  charge  of  the  court  in  the 
case  of  Com.  v.  Drum,  58  Pa.  9,  the  jury  have  the  right 
to  infer  that  the  defendant  intended  the  consequences 
of  his  act.  When  with  a  knife  of  this  character  he  in- 
flicted such  a  wound  as  the  body  of  the  deceased  showed, 
under  the  circumstances  testified  to,  the  jury  would  have 
the  right  to  infer  that  he  intended  to  take  life;  in  fact  it  is 
the  duty  of  the  jury  to  so  infer.  There  is  no  evidence  of 
his  intent,  except  from  his  own  testimony  or  declaration 
that  he  did  not  intend  to  kill,  but  then  he  was  bound  to 
know  the  consequences  of  his  act  when  he  used  a  deadly 
weapon  directed  at  a  vital  part  of  the  body  of  the  de- 
ceased." Again  he  sayS;  "If  you  find  from  the  evidence 
in  the  case  the  defendant  had  malice  in  his  heart  toward 
Albert  Deering,  at  the  time  he  went  to  where  he  was, 
and  used  such  a  knife  as  described  in  the  testimony  of 
this  case,  striking  at  the  throat  of  Albert  Deering  and 
severing  the  jugular  vein,  unless  the  defendant  would 
excuse  his  act,  you  would  not  only  have  the  right  but 
you  would  be  obliged  to  fix  the  degree  at  what  the  law 
defines  it  to  be."  The  manifest  error  here  cannot  be 
overlooked.  Defendant  had  gone  upon  the  stand  and 
given  his  narrative  of  the  occurrence,  distinctively  dis- 
claiming a  purpose  to  kill;  the  witnesses  for  the  common- 
wealth had  detailed  the  circumstances  of  the  occurrence 
and  the  manner  in  which  the  blow  was  delivered.  The 
instructions  virtually  withdrew  all  of  this  testimony  from 
the  consideration  of  the  jury,  and  left  them  to  find  the 
intent  from  the  fact  that  a  deadly  weapon  had  been  used, 
and  from  that  alone.     Indeed  even  that  was  not  even 
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accorded  them  as  a  prerogative  of  their  own,  but  they 
were  instructed  that  they  were  obUged  to  so  find.  This 
was  nothing  less  than  a  binding  instruction  and  it  was  an 
erroneous  instruction  as  well.  The  language  of  Wood- 
ward, J.,  in  Rhodes  v.  Com.,  48  Pa.  396,  is  here  most 
appropriate.  He  says  in  that  case,  "It  was  argued  that 
it  would  have  been  error  for  the  court  to  instruct  the 
jury  that  the  oflfense  was  murder  in  the  first  d^ree.  Un- 
doubtedly, it  would  have  been,  and  it  was  not  error  to 
instruct  them  that  it  was  murder  in  the  first  degree,  but 
it  is  one  thing  to  instruct  the  jury  upon  the  legal  effect 
of  evidence,  and  quite  another  thing  to  compel  them  to 
find  a  fact  in  a  particular  way.  And  it  is  to  compel  a 
jury,  when,  instead  of  placing  the  alternative  degrees  of 
murder  before  them,  the  judge  decides  that  they  must 
find  the  first  degree  or  acquit.  Under  proper  instructions 
from  the  bench  it  is  not  only  the  right  of  the  jury  to  as- 
certain the  degree  but  it  is  the  right  of  the  accused  to 
have  it  ascertained  by  them,  and  a  judge  takes  away  one 
of  the  statutory  rights  of  the  accused  when  he  undertakes 
to  ascertain  it.''  In  what  we  have  said  we  have  con- 
sidered the  only  assignments  that  were  pressed  on  the 
argument  of  the  case,  Nos.  1  to  5,  inclusive.  These  are 
sustained,  and  this  makes  reference  to  the  others  im- 
necessary.  The  judgment  is  reversed  and  venire  facias 
de  novo  awarded. 


Sloppy,  Appellant,  v.  Pennsylvania  Railroad 
Company. 

Negligence — Railroads — Master  and  servant — Fellow  servant — Car  re- 
pairer and  fireman — Assumption  of  risk. 

1.  A  railroad  car  repairer  and  the  crew  of  a  train  engaged  in  switching 
cars  onto  the  repair  track  are  fellow  servants,  the  work  of  each  being 
complementary  to  that  of  the  other  in  accomplishing  a  general  purpoee 
under  common  authority. 
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2.  Where  a  car  repairer  working  under  a  crippled  car  on  a  siding  re- 
served for  that  purpose,  is  killed  by  a  collision  resulting  from  the 
negligent  shifting  of  another  car  onto  the  siding,  and  the  proximate 
cause  of  the  accident  is  the  failure  on  the  part  of  the  fireman  of  the 
shifting  crew  to  communicate  to  the  engineer  an  order  given  by  the 
conductor,  the  railroad  company  cannot  be  held  liable  in  an  action 
for  damages  for  the  death. 

Argued  May  3, 1910.  Appeal,  No.  314,  Jan.  T.,  1909,  by 
plaintiff,  from  judgment  of  nonsuit  of  C.  P.  McKean  Co., 
June  T.,  1908,  No.  157,  in  case  of  Mrs.  David  Sloppy  v. 
The  Pennsylvania  Railroad  Company.  Before  Fell,  C.  J., 
Brown,  Potter,  Elkin  and  Stewart,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiff's  hus- 
band.   Before  Ormerod,  P.  J.,  specially  presiding. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

R,  B.  Stone  and  Allan  Oviatt,  for  appellant. — ^The  ques- 
tion as  to  the  cause  of  the  accident  was  for  the  jiuy: 
Menner  v.  D.  &  H.  Canal  Co.,  7  Pa.  Superior  Ct.  135; 
Kroesen  v.  Railway  Co.,  198  Pa.  26;  Canal,  etc.,  Co.  v. 
Mason,  109  Pa.  296;  Moynihan  v.  Hills  Co.,  146  Mass. 
586  (16  N.  E.  Repr.  574). 

The  conductor  was  not  the  fellow  servant  of  the  car 
repairer:  Mullan  v.  Phila.  &  Southern  Mail  Steamship 
Co.,  78  Pa.  25;  B.  &  0.  R.  R.  Co.  v.  Baugh,  149  U.  S. 
368  (13  Sup.  Ct.  Repr.  914);  Northern  Pac.  R.  R.  Co.  v. 
Peterson,  162  U.  S.  346  (16  Sup.  Ct.  Repr.  843). 

F,  D.  Gallup,  for  appellee. — ^This  case  is  governed  by: 
Fulhner  v.  R.  R.  Co.,  208  Pa.  598;  Campbell  v.  Penna. 
R.  R.  Co.,  2  Atl.  Repr.  489;  Peterson  v.  Penna.  R.  R. 
Co.,  195  Pa.  494. 

Opinion  by  Mr.  Justice  Stewart,  July  1,  1910: 
The  accident  out  of  which  this  action  grows  occurred 
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on  the  repair  track  in  the  yard  of  defendant  company. 
The  plaintiflf's  husband  was  there  engaged  with  an  as- 
sistant in  repairing  a  crippled  car.  At  the  end  of  this 
car  nearest  the  switch  opening  from  the  main  track,  was 
displayed  a  blue  flag,  the  signal  required  by  the  rules  of 
the  company  to  warn  against  the  approach  of  other  cars. 
Extending  back  from  the  cars  to  the  track  was  a  sharp 
curve  for  a  distance  of  200  feet.  A  yard  engine  pushing 
six  cars,  one  of  which, — the  one  farthest  from  the  en- 
gine,— was  to  be  left  on  this  track  for  repairs,  entered 
from  the  maru  track,  moving  at  the  rate  of  four  miles  an 
hour.  This  train  of  cars  collided  with  the  car  that  was 
being  repaired.  Plaintiff's  husband  was  at  the  time  at 
work  under  the  body  of  this  car.  His  death  resulted  from 
the  collision.  The  negligence  charged  was  not  in  con- 
nection with  the  construction  or  maintenance  of  the  track, 
or  in  the  use  of  defective  cars  or  imperfect  appliances, 
but  that  the  defendant  company,  ''di^^arding  its  duty, 
wantonly  and  negligently,  and  without  permission  or 
consent,  or  giving  any  warning  of  or  to  the  said  David 
Sloppy,  ran  a  train  of  cars  in  on  said  crippled  track, 
and  wantonly,  negligently,  disregarding  its  duty  ran  and 
forced  the  said  cars  violently  against  the  said  car  being 
repaired  by  the  said  David  Sloppy."  At  the  conclusion 
of  the  plaintiff's  evidence  the  court  on  motion  directed 
a  nonsuit,  which  it  subsequently  refused  to  remove.  The 
evidence  establishes  clearly,  as  the  proximate  cause  of 
the  accident,  the  failure  on  the  part  of  the  fireman  to 
communicate  to  the  engineer  the  order  given  by  the 
conductor  to  halt  the  train.  The  conductor  testified  that 
he  saw  the  blue  flag  on  the  crippled  car  when  200  feet 
away;  that  he  at  once  signaled  the  fireman,  whose  duty 
it  was  to  take  the  signal, — ^the  engineer  not  being  in  sight 
because  of  the  curve, — to  slow  down,  and  then  signaled 
to  him  to  stop  immediately;  that  both  signals  were  dis- 
regarded and  the  collision  followed.  The  witness  fmrther 
testified  that  at  the  rate  of  speed  at  which  the  train  was 
moving,  it  could  have  been  brought  to  a  rest  within  six 
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feet.  There  was  nothing  in  the  evidence  which  in  any 
way  qualified  this  positive  and  direct  testimony.  The 
only  question  then  was,  was  the  plaintiff's  husband  a 
fellow  servant  with  those  employed  in  the  running  of 
the  train?  The  train  was  in  charge  of  a  conductor,  the 
witness  above  referred  to;  it  was  made  up  of  engine  and 
cars  to  be  distributed  through  the  yard  in  which  plain- 
tiff's husband  was  employed  as  a  repair  man.  Conductor, 
engineer  and  fireman  were  admittedly  fellow  servants, 
because  engaged  in  the  same  common  employment,  ow- 
ing obedience  to  common  authority;  but  it  is  contended 
that  those  whose  duty  it  was  to  make  repairs  were  not 
within  this  community.  There  is  a  clear  and  manifest 
distinction  between  the  kinds  of  work  done  by  these  sev- 
eral classes  of  employees;  but  that  of  itself  does  not  dis- 
associate them.  Whether  a  common  employment  in  the 
legal  sense  can  be  affirmed,  is  not  determined  by  the 
character  or  kind  of  work  done  by  each,  but  by  the  pur- 
pose towards  which  the  work  is  directed.  If  the  purpose 
be  a  common  one,  and  the  work  of  each  is  but  comple- 
mentary to  that  of  the  other  in  accomplishing  the  gen- 
eral purpose,  then  it  is  a  common  employment.  Here 
the  general  purpose  on  the  part  of  both  was  to  maintain 
the  rolling  stock  of  the  company  in  a  state  of  repair.  A 
track  was  provided  to  receive  what  was  known  as  crippled 
cars  where  they  were  to  be  repaired  by  employees  en- 
gaged to  do  that  particular  work.  It  was  the  duty  of 
the  trainmen  to  deliver  the  cars  upon  this  track  and  re- 
move them  when  the  repairs  had  been  made.  The 
duties  of  each  class  of  employees  were  so  related,  that 
those  employed  in  the  one  branch  of  the  service  must 
have  known  of  the  required  co-operation  of  those  em- 
ployed in  the  other  to  effect  the  one  distinct  object  in 
view.  They  thus  became  fellow  servants  in  this  connec- 
tion, each  individual  in  the  class  taking  on  himself  all 
the  ordinary  risks  of  the  emplojrment,  including  the  risk 
of  negligent  act  on  the  part  of  others  engaged  in  the  same 
work.    To  establish  this  relation  in  contemplation  of  law, 
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it  is  sufficient  to  show,  ''that  they  are  employed  by  the 
same  master,  engaged  in  the  same  common  work,  and 
performing  duties  and  services  for  the  same  general  pur- 
pose:" Lehigh  Val.  Coal  Co.  v.  Jones,  86  Pa.  432.  It  is 
impossible  to  distinguish  this  case  in  its  controlling  facts 
from  the  case  of  Campbell  v.  Penna.  R.  R.  Co.,  17  W.  N. 
C.  73,  ''It  clearly  appears  from  the  testimony,"  said 
Sterrett,  J.,  in  that  case,  "that  the  inunediate  cause 
of  the  unfortunate  accident  which  befell  plaintiff,  w&^ 
the  n^ligence  of  the  brakeman  in  recklessly  undertaking 
to  drop  in  on  the  track  where  plaintiff  was  working,  a 
greater  number  of  cars  than  he  was  able  to  control  with- 
out assistance.  The  brakeman  and  plaintiff  were  en- 
gaged in  different  branches  of  the  same  general  service, 
but  in  the  discharge  of  their  respective  duties  they  were 
brought  into  such  close  proximity  to  each  other,  that  the 
negligence  of  the  former,  in  carelessly  dropping  the  cars, 
necessarily  endangered  the  safety  of  the  latter.  They 
were,  therefore,  in  the  proper  sense  of  the  term  fellow 
servants  of  the  defendant  company,  and  nothing  is 
better  settled  than  that  for  an  injury  caused  by  a  fdlow 
servant,  without  more,  there  can  be  no  recovery."  Full- 
mer V.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  208 
Pa.  593,  and  Peterson  v.  Pennsylvania  R.  R.  Co.,  195 
Pa.  494,  are  directly  in  line.  In  all  of  these  cases  the  dif- 
ference in  the  work  done  by  the  several  classes  was  just 
the  difference  which  existed  here,  and  in  each  case  it  was 
held  that  all  were  fellow  servants  because  of  a  common 
employment  owing  obedience  to  common  authority. 
The  assignments  of  error  are  overruled  and  the  judgment 
is  affirmed. 
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Ridgway  Grain  Company  v.  Pennsylvania  Railroad 
Company,  Appellant. 

Carriers — Common  carrier — BUI  of  lading — Contract — Delivery  to  con- 
signee— Waiver — Claim  for  loss. 

1.  In  an  action  by  consignors  against  a  railroad  company  for  the 
value  of  freight  delivered  to  the  consignee  without  surrender  of  the  bill 
of  lading,  it  is  error  to  exclude  evidence  tending  to  show  a  similar  course 
of  dealing  in  reference  to  a  large  number  of  shipments  made  in  the  same 
way  by  plaintiffs,  of  which  they  had  full  knowledge  and  in  which  they 
acquiesced  for  more  than  a  year,  during  which  time  they  continued  to 
make  numerous  deliveries  to  the  same  consignee,  without  protest  or 
notice  to  defendant  company. 

2.  A  provision  in  a  shipping  contract  requiring  claims  for  loss  or 
damage  to  freight  to  be  presented  within  a  certain  time  is  not  available 
to  a  common  carrier  in  case  of  a  conversion  of  the  goods  by  the  car- 
rier, and  misdelivery  of  goods  by  the  carrier  to  an  unauthorized  person 
is  a  conversion. 

Practice^  C.  P. — Affidavit  of  defense — Election — Appeals, 

3.  The  question  of  the  necessity  of  an  affidavit  of  defense  in  an  action 
against  a  carrier  for  loss  of  goods,  where  plaintiff  waives  the  tort  and 
sues  in  contract,  cannot  be  raised  by  the  defendant  on  appeal,  where 
defendant  has  elected  to  file  an  affidavit,  and  proceeded  to  trial  under 
the  issue  raised  by  the  pleadings. 

Argued  May  3,  1910.  Appeal,  No.  43,  Jan.  T.,  1910, 
by  defendant,  from  judgment  of  C.  P.  Elk  Co.,  Jan.  T., 
1908,  No.  130,  on  verdict  for  plaintiffs  in  case  of  Charles 
O.  Salberg  and  Herbert  T.  Morey,  doing  business  as 
Ridgway  Grain  Company,  v.  The  Pennsylvania  Railroad 
Company.  Before  Fell,  C.  J.,  Brown,  Potter,  Elkin 
and  Stewart,  JJ.    Reversed. 

Assiunpsit  against  a  carrier  for  misdelivery  of  goods. 
Before  Hall,  P.  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

At  the  trial  the  court  under  objection  and  exception 
excluded  evidence  tending  to  show  a  course  of  dealing 
Vol.  ccxxviii — 41 
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continuing  for  a  long  period  by  which  goods  were  sur- 
rendered by  the  defendant  to  the  consignee  without  re- 
quiring'a  surrender  of  the  bill  of  lading.  [3-5] 

The  court  refused  binding  instructions  for  the  defend- 
ant. [6] 

From  the  record  it  appeared  that  before  the  trial  the 
court  made  the  following  order: 

We  are  of  the  opinion  that  the  statement  of  claim  sets 
up  a  contract  and  a  breach  thereof  soimding  in  damages 
in  a  simi  certain  which  is  easily  ascertainable  without 
the  intervention  of  a  jury,  and  that  while  the  plaintiffs 
might  at  their  option  have  brought  the  action  ex  delicto 
by  reason  of  the  fact  that  the  defendant  company  is  a 
common  carrier,  that  having  waived  the  tort  and  elected 
to  proceed  in  an  action  of  assumpsit  alleging  damages 
purely  for  breach  of  contract  and  not  for  the  defendant's 
negligence  as  a  common  carrier  they  are  entitled  to  an 
affidavit  of  defense. 

It  is,  therefore,  ordered  and  decreed  that  unless  a 
sufficient  affidavit  of  defense  be  filed  by  the  defendant 
to  the  plaintiffs'  statement  of  claim  within  fifteen  days 
hereafter  that  the  rule  for  judgment  in  this  case  be  made 
absolute,  the  amount  to  be  liquidated  by  the  prothono- 
tary. 

Verdict  and  judgment  for  plaintiffs  for  $8,074.72.  De- 
fendant appealed. 

Errors  assigned  among  others  were  (3-5)  rulings  on 
evidence,  quoting  the  bill  of  exceptions;  (6)  above  in- 
structions, quoting  them,  and  (16)  order  requiring  plain- 
tiffs to  file  an  affidavit  of  defense. 

Thos.  H.  Murray,  with  him  C.  H.  McCavieyy  for  appel- 
lant.— Under  the  course  of  dealing  shown,  the  carrier  was 
not  responsible:  Chicago  Packing,  etc.,  Co.  v.  Ry.  Co., 
29  S.  E.  Repr.  698;  Bank  v.  Phila.  &  Reading  R.  R.  Co., 
163  Pa.  467;  Ontario  Bank  v.  Steamboat  Co.,  59  N.  Y. 
510;  Forsyth  v.  Oil  Co.,  53  Pa.  168;  Hazleton  Coal  Co.  v. 


Digitized  by 


Google 


RIDGWAY  G.  CO.  v.  PENNA.  R.  R.  CO.,  Appellant.  643 
1910.]  Aiguments. 

Coal  Co.,  57  Pa.  301;  OUver  v.  Brophy,  18  W.  N.  C.  427; 
WanamsJcer  v.  McCaully,  11  W.  N.  C.  460;  Cogley  v. 
Brown,  11  W.  N,  C.  224;  Penna.  R.  R.  Co.  v.  Stem  & 
Spiegel,  119  Pa.  24. 

The  claim  not  being  within  time  called  for  by  bill  of 
lading,  the  plaintiff  cannot  recover:  Cole  v.  Western 
Union  Tel.  Co.,  22  N.  W.  Repr.  385;  Weir  v.  Express 
Co.,  5  Phila.  355;  Southern  Express  Co.  v.  Glenn,  1  S. 
W.  Repr.  102;  Armstrong  v.  Ry.  Co.,  54  N.  W.  Repr. 
1059;  Wolf  V.  Western  Union  Tel.  Co.,  62  Pa.  83;  Broad- 
wood  V.  Express  Co.,  41  So.  Repr.  769;  Case  v.  Ry.  Co., 
39  N.  E.  Repr.  426;  Louisville,  etc.,  Ry.  Co.  v.  Widman, 
37  N.  E.  Repr.  554;  Express  Co.  v.  Caldwell,  88  U.  S. 
264;  Walters  v.  Express  Co.,  56  Pittsburg  L.  J.  97. 

No  aflSidavit  of  defense  was  required  in  this  case  as  it 
was  a  case  soimding  in  tort,  which,  imder  the  old  prac- 
tice, would  have  been  case  and  imder  the  civil  procedure 
act  trespass:  Corry  v.  R.  R.  Co.,  194  Pa.  516;  Osbom  v. 
Bank,  154  Pa.  134;  Hirst  v.  Whiteside,  30  W.  N.  C.  275; 
Krause  v.  R.  R.  Co.,  20  W.  N.  C.  111. 

Max  L.  Mitchell,  with  him  E.  H.  Baird,  for  appellees. — 
If  a  bill  of  lading  is  indorsed  to  order,  carrier  must  re- 
quire surrender  of  bill  before  delivery:  Shenk  v.  Steam 
Propeller  Co.,  60  Pa.  109;  Graff  v.  Bloomer,  9  Pa.  114. 

The  evidence  showing  that  the  railroad  had  been  accus- 
tomed to  delivery  without  requiring  surrender  of  bill  of 
lading  was  properly  excluded:  The  Delaware,  81  U.  S. 
579;  Steamboat  Co.  v.  Brown,  54  Pa.  77;  Burger  v. 
Farmers'  Mutual  Ins.  Co.,  71  Pa.  422;  Bank  v.  P.  & 
R.  R.  R.  Co.,  163  Pa.  467. 

The  consignor  was  guilty  of  no  laches  in  enforcing 
claim:  Hayes's  App.,  113  Pa.  380;  Learning  v.  Wise,  73 
Pa.  173. 

The  provision  as  to  claim  for  damages  applies  to  loss 
in  transit:  Clyde  v.  Hubbard,  88  Pa.  358;  Porter  v. 
Southern  Express  Co.,  4  S.  C.  135;  Goodman  v.  Trans- 
portation Co.,  6  Pa.  Superior  Ct.  168. 
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Opinion  by  Mr.  Justice  Potter,  July  1,  1910: 
The  question  here  involved  is  the  liability  of  defendant 
company  for  the  value  of  seventeen  car  loads  of  grain 
and  feed,  delivered  by  the  agent  of  the  defendant,  to 
the  consignee,  without  requiring  the  surrender  of  the 
bills  of  lading.  As  a  general  principle,  if  the  carrier  de- 
livers to  anyone,  even  to  the  consignee,  without  requir- 
ing the  production  of  the  bill  of  lading,  it  does  so  at  its 
peril.  But  there  may  be  cases  in  which,  by  custom  or  a 
course  of  dealing  between  consignor  and  consignee,  de- 
livery has,  with  the  knowledge  and  acquiescence  of  the 
consignor,  been  permitted  without  the  surrender  of  the 
bill  of  lading.  In  such  a  case,  the  carrier,  in  the  absence 
of  notice  that  the  bill  of  lading  is  being  held  as  security 
for  the  purchase  price  of  the  goods,  may  be  justified  in 
making  delivery  without  requiring  the  surrender  of  the 
bill  of  lading.  See  1  Hutchinson  on  Carriers,  sec.  177, 
where  the  author  cites  National  Bank  v.  P.  &  R.  R.  R. 
Co.,  163  Pa.  467.  In  the  present  case,  the  course  of  deal- 
ing between  the  plaintiffs  and  their  consignee,  Duke 
Copelin,  extended  over  a  period  from  Jime,  1905,  to  June, 
1907,  and  during  that  time  they  sold  him  some  fifty-one 
car  loads  of  merchandise.  There  is  evidence  to  show 
that  all,  or  nearly  all  of  these  cars  were  delivered  to  the 
consignee  without  obtaining  the  surrender  of  the  bills 
of  lading.  For  some  thirty-four  of  the  cars,  pajonent 
was  made  after  delays  varying  from  15  days  to  251  days. 
For  the  value  of  the  contents  of  the  remaining  seven- 
teen cars,  for  which  no  payment  has  been  made  by  the 
carrier,  the  plaintiffs  here  seek  to  recover  from  the  de^ 
fendant.  No  complaint  seems  to  have  been  made  to 
the  defendant  company  until  June,  1907,  although  Cope- 
lin was  then  indebted  to  plaintiffs  for  cars  delivered  in 
October  previous.  The  letters  of  plaintiffs  to  Copelin, 
which  were  in  evidence,  not  only  show  that  they  knew  of 
the  practice  imder  which  Copelin  was  permitted  to  take 
the  cars  without  surrendering  the  bills  of  lading,  but  that 
they  were  satisfied  with  it,  providing  Copelin  made  pay- ' 
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ment  to  them  within  a  reasonable  time.  What  they  ob- 
jected to  was,  not  the  practice  of  delivering  the  cars 
without  surrendering  the  bills  of  lading,  but  it  was  the 
large  amoimt  of  the  credit  thus  obtained  from  them  by 
Copelin,  and  the  length  of  time  to  which  it  was  extended. 
These  letters  clearly  show  a  course  of  dealing  which  ac- 
cepted the  fact  of  delivery  of  cars  without  reference  to 
bills  of  lading,  and  imder  which  plaintiffs  charged  in- 
terest upon  drafts,  and  strove  to  get  Copelin  to  reduce  the 
amount  of  his  indebtedness  to  them.  Yet  in  the  face  of 
all  this,  they  continued  to  ship  additional  car  loads  of 
grain  to  Copelin,  without  a  word  of  complaint  to  defend- 
ant company,  or  any  hint  to  it,  that  they  desired  to  ter- 
minate the  course  of  dealing  which  they  had  pursued, 
and  would  in  the  future  rely  upon  the  bills  of  lading  to 
secure  to  themselves  possession  of  the  grain  until  it  was 
paid  for  by  Copelin,  In  North  Penna.  R.  R.  Co.  v. 
Commercial  Nat.  Bank,  123  U.  S.  727,  it  was  held  that 
a  shipper  was  not  bound  by  a  custom  to  deliver  live 
stock  to  a  drove  yard  company,  without  the  production 
of  the  bill  of  lading,  where  knowledge  of  the  custom  was 
not  brought  home  to  the  shipper.  But  in  the  present 
case  the  court — erroneously  we  think — excluded  an  offer 
of  evidence  which  tended  to  show,  not  a  general  custom, 
but  a  course  of  dealing  in  reference  to  shipments  made  in 
the  same  way  by  the  plaintiffs,  of  which  they  had  full 
knowledge  and  in  which  they  acquiesced  for  more  than 
a  year,  during  which  time  they  continued  to  make  nu- 
merous deUveries  to  the  same  consignee,  without  protest, 
or  notice  to  the  defendant  company.  Of  course  the  terms 
of  the  bills  of  lading  could  not  be  departed  from  without 
the  consent  of  the  consignors;  or  if  the  rights  of  a  bank 
or  any  other  holder  for  value  intervened,  they  could  not 
be  prejudiced.  But  here  we  have  no  third  parties,  as 
the  transaction  included  only  the  consignor  and  the  con- 
signee. In  such  case,  if  the  shippers  saw  fit  to  repeatedly 
waive  their  rights  under  the  terms  of  the  bill  of  lading, 
and  thus  set  up  a  course  of  dealing  entirely  distinct  from 
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that  contemplated  by  the  terms  of  the  bill  of  lading,  they 
were  at  liberty  to  do  so. 

The  theory  upon  which  the  trial  Judge  submitted  this 
case  to  the  jury  is  not  very  clear.  Apparently  the  sole 
question  he  submitted  to  the  jury  was  as  to  plaintiffs' 
knowledge  of  the  acts  of  the  defendant's  agent  in  deliver- 
ing the  cars  to  the  consignee,  without  requiring  the  siu*- 
render  of  the  bills  of  lading,  and  he  instructed  them  that 
if  the  plaintiffs  knew  that  fact,  and  failed  to  report  it 
imtil  Jime,  1907,  the  verdict  should  be  for  the  defendant. 
Under  the  evidence  which  was  submitted,  the  letters  and 
the  oral  testimony  of  Morey,  one  of  the  plaintiffs,  there  is 
no  room  to  doubt  the  fact  of  plaintiffs'  absolute  knowl- 
edge of  the  deliveries  of  the  cars  without  the  surrender  of 
the  bills  of  lading,  and  their  acquiescence  therein.  Morey 
testified  that  he  knew  the  drafts  attached  to  the  bills  of 
lading  remained  unpaid,  and  that  he  knew,  or  presumed, 
the  grain  had  been  delivered  to  Copelin.  No  other  in- 
ference could  be  drawn  from  his  testimony,  and  from  the 
letters  he  wrote  to  Copelin.  Even  upon  the  theory  held 
by  the  trial  court,  it  would  seem  that  binding  instructions 
should  have  been  given  in  favor  of  defendant  as  to  the 
fact  of  knowledge  and  acquiescence  by  plaintiffs. 

The  ruling  of  the  court  below  as  to  the  failure  to  make 
claim  for  the  loss  within  thirty  days  of  the  alleged  wrong- 
ful delivery  was  in  accordance  with  the  authorities.  In 
4  Elliott  on  Raiboads  (2d  ed.,  1907),  sec.  1512,  it  is  said: 
"A  valid  contract  may  be  made  requiring  claim  for  loss 
or  damages  to  freight  to  be  presented  in  a  certain  man- 
ner or  within  a  certain  time,  provided  it  is  reasonable.  .  .  - 
Such  a  stipulation  is  not  available  to  a  common  carrier 
in  case  of  conversion  of  the  goods  by  the  carrier."  In 
Chicago,  etc.,  Ry.  Co.  v.  Bank,  26  Ind.  App.  600,  the 
precise  question  arose.  The  carrier  had  delivered  freight 
to  the  wrong  person  and  the  consignee  brought  suit  for 
damages.  Notice  of  the  claim  had  not  been  given  within 
thirty  days  after  the  arrival  of  the  goods  at  the  point  of  de- 
livery, and  defense  was  made  on  that  ground.   Wiley,  J., 
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said  (pp.  603-604):  ''The  general  rule  is  that  this  con- 
dition in  a  bill  of  lading  is  a  reasonable  one,  and  that 
the  giving  of  such  notice  is  a  condition  precedent  to  any 
recovery  upon  the  contract,  and  that  a  performance  of 
such  condition  must  be  averred  in  the  complaint  and 
proved  on  the  trial.  .  .  .  The  cases  so  holding  are  based 
upon  loss  or  damage  in  transitu,  and  do  not  relate  to 
cases  where  there  has  been  a  conversion.  .  .  .  That  the 
deUvery  of  goods  by  a  common  carrier  to  a  third  or  wrong 
person  amounts  to  a  conversion  is  so  declared  by  many 
authorities.''  In  Forbes  v.  Boston  &  Lowell  R.  R.  Co., 
133  Mass.  154,  Morton,  C.  J.,  said  (p.  156):  "It  is 
settled  that  any  misdelivery  of  property  by  a  carrier  or 
warehouseman  to  a  person  unauthorized  by  the  owner 
or  person  to  whom  the  carrier  or  warehouseman  is  bound 
by  his  contract  to  deliver  it,  is  of  itself  a  conversion, 
which  renders  the  bailee  liable  in  an  action  of  tort,  with- 
out regard  to  the  question  of  his  due  care  or  negligence." 
In  Schouler  on  Bailments  (1905),  392,  it  is  said  that 
"the  common  law,  in  fact,  treats  such  misdeUvery  (of 
goods  to  the  wrong  person)  as  conversion,  and  makes 
the  carrier  suable  in  trover.''  Citing  among  other  cases 
Shenk  v.  Steam  Propeller  Co.,  60  Pa.  109,  where  Justice 
Sharswood  said  (p.  116):  "There  is  one  point  which  is 
indisputable,  that  he  must  take  care  at  his  peril  that  the 
goods  are  delivered  to  the  right  person,  for  a  delivery  to 
a  wrong  person  renders  him  clearly  responsible.  .  .  . 
Such  a  wrongful  delivery  has  been  held  in  many  cases  to 
amoimt  to  a  conversion,  and  that  trover  may  be  main- 
tained." The  tenth  assignment  of  error  is  therefore  over- 
ruled. 

Counsel  for  appellant  have  attempted  to  question  the 
ruling  of  the  court  below,  as  to  the  necessity  of  an  affi- 
davit of  defense  in  this  case.  That  question  cannot 
however  be  properly  raised  on  this  appeal.  If  appellant 
had  not  filed  an  affidavit  within  the  fifteen  days  dlowed 
by  the  order  of  court,  and  had  permitted  judgment  to  be 
entered  against  it  for  want  of  an  affidavit  of  defense. 
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then  an  appeal  from  that  judgment  would  have  raised 
the  question  of  the  regularity  of  such  judgment.  Ap- 
pellant did  not  follow  that  course,  but  elected  to  file  an 
affidavit.  No  judgment  was  entered  until  after  a  trial 
and  verdict  under  the  issue  raised  by  the  pleadings.  The 
present  appeal  is  from  the  judgment  entered  on  the  ver- 
dict, and  only  involves  such  questions  as  were  properly 
raised  by  exceptions  at  the  trial.  In  Xander  v.  Com., 
102  Pa.  434,  Mr.  Justice  Clark  said  (p.  439):  ''An  affi- 
davit of  defense,  unless  otherwise  provided  by  rule  is 
only  intended  to  prevent  judgment  by  default;  this  done, 
the  affidavit  is  fimctus  officio,  its  purpose  is  single  and 
specific,  it  is  no  part  of,  nor  connected  with,  the  plead- 
ings, it  does  not  discharge  any  office,  save  that  only  for 
which  it  was  designed."  In  Taylor  v.  Beatty,  202  Pa. 
120,  our  Brother  Mestrezat  said  (p.  126):  ''The  sole 
purpose  of  (an  affidavit  of  defense),  in  the  absence  of 
a  rule  of  court  on  the  subject,  is  to  meet  the  plaintiff's 
demand  by  the  allegation  of  a  sufficient  legal  defense  and 
thereby  to  prevent  a  summary  judgment.''  The  six- 
teenth assignment  of  error  is  dismissed. 

The  first,  second,  third,  fourth,  fifth,  eighth,  thirteenth, 
fourteenth  and  fifteenth  assignments  of  error  are  sus- 
tained, and  the  judgment  is  reversed,  with  a  venire  facias 
de  novo. 


Koehler  et  al.,  Appellants,  v.  St.  Mary's  Brewing 
Company,  et  aL 

Corporations — Salea — Sale  of  franchise  and  property — Inadequate  price 
— Stockholders — Rights  of  minority — Fraud  — Equity — Injunction, 

1.  Under  the  Act  of  April  17,  1876,  P.  L.  30,  a  corporation  has  the 
absolute  power  to  sell  and  convey  its  franchises  and  assets  for  a  price 
or  consideration  fixable  by  the  corporation  as  exercised  through  the 
votes  of  the  majority  of  its  stockholders,  and  a  court  will  not  set  aside 
such  a  sale  for  mere  inadequacy  of  price  or  enjoin  the  same  where  it  is 
not  shown  affirmatively  that  the  majority  of  the  stockholders  acted 
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fraudulently  or  coUusdvely  to  deprive  the  minority  stockholders  of  a 
fair  distributive  share  of  the  proceeds  of  the  sale. 

2.  A  minority  stockholder  objecting  to  a  sale  of  the  corporation's 
franchise  and  property  under  the  Act  of  April  17, 1876,  P.  L.  30,  cannot 
be  compelled  to  take  anything  but  cash  or  its  equivalent  for  his  interest 
in  the  purchase  price,  and  where  the  equivalent  is  a  promise  to  pay, 
it  must  be  a  promise  to  pay  within  a  reasonable  time  properly  secured. 

3.  Where  one  brewery  corporation  sells  to  another  its  franchises  and 
property  as  authorized  by  the  act  of  1876,  a  minority  stockholder  ob- 
jecting to  the  sale  cannot  be  compelled  to  take  for  his  stock  bonds  of 
the  purchasing  brewing  company  running  for  thirty  years  and  secured 
only  by  a  mortgage  on  the  brewery  plant. 

Argued  May  18,  1910.  Appeal,  No.  49,  Jan.  T.,  1910, 
by  plaintiflFs,  from  decree  of  C.  P.  Elk  Co.,  April  T., 
.1909,  No.  1,  dismissing  bill  in  equity  in  case  of  Fred 
Koehler;  Fred  Koehler,  guardian  of  Anna  Belle  Blass; 
Fred  Koehler  and  E.  W.  King,  trustees  for  Ida  B.  Clover, 
Florence  M.  Magenau,  Ida  S.  King,  and  Anna  Belle  Blass; 
C.  M.  Conrad,  F.  A.  Brevillier  and  Adolph  L.  Curtze  v. 
St.  Mary's  Brewing  Company,  William  Kaul,  John  Kaul, 
J.  K.  P.  Hall  and  George  C.  Simons.  Before  Fell,  C.  J., 
Brown,  Mestrezat,  Potter,  Elkin  and  Moschzisker, 
JJ.    Affirmed  on  condition. 

Bill  in  equity  to  enjoin  sale  of  corporate  property. 
Before  Orvis,  P.  J.,  specially  presiding. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Errors  assigned  were  refusal  to  admit  testimony,  and 
decree  dismissing  bill. 

Alex.  Simpson^  Jr.,  with  him  Paul  Benson^  J.  A.  Glea^on, 
Louis  Rosenzioeigy  Gunnison,  Rilling  &  Fish  and  Fred  H. 
Ely,  for  appellants. — The  act  overruling  the  common 
law  should  be  strictly  construed:  Esterley's  App.,  54  Pa. 
192;  McMuUen  v.  McCreary,  54  Pa.  230;  1  Weuner  on 
Penna.  Corp.  Law,  390. 

Governed  by  the  rule  of  strict  construction,  sec.  5  of 
the  Act  of  1876,  P.  L.  30,  should  be  construed  to  require 
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caah  to  be  paid  to  dissenting  stockholders  where  the  cor- 
porate assets  are  sold  to  another  corporation:  Williamson 
V.  Berry,  49  U.  S.  495;  Bigley  v.  Risher,  63  Pa.  152;  Carr 
V.  Tumbler  Co.,  207  Pa.  392;  Bamett  v.  Phila.  Market 
Co.,  218  Pa.  649;  Mason  v.  Pewabic  Mining  Co.,  133 
U.  S.  60  (10  Sup.  Ct.  Repr.  224);  Lauman  v.  Lebanon 
Valley  R.  R.  Co.,  30  Pa.  42;  Miners'  Ditch  Co.  v.  Zeller- 
bach,  37  Cal.  543;  Farmers'  Loan  &  Trust  Co.  v.  R.  R. 
Co.,  54  Fed.  Repr.  759. 

John  G.  Johnson  and  William  A.  Stone ^  with  them 
E.  H.  Baird  and  Scandrett  &  Bametty  for  appellees. — 
The  payment  at  the  time  of  sale  of  the  consideration  in 
cash,  is  not  a  prerequisite  to  a  vaUd  exercise  of  a  power 
to  sell:  Mackaness  v.  Long,  85  Pa.  158;  Huthmacher  v. 
Harris,  38  Pa.  491;  Williamson  v.  Berry,  49  U.  S.  495; 
Bigley  v.  Risher,  63  Pa.  152;  Perin  v.  Megibben,  53  Fed 
Repr.  86;  Farmers'  Loan  &  Trust  Co.  v.  Toledo,  etc., 
R.  R.  Co.,  54  Fed.  Repr.  759. 

Opinion  by  Mr.  Justice  Brown,  July  1,  1910: 
On  December  22,  1908,  the  Elk  County  Brewing  Com- 
pany, a  Pennsylvania  corporation,  proposed  to  the  St. 
Mary's  Brewing  Company,  a  like  corporation,  to  pur- 
chase from  it  all  of  its  franchises  and  property,  real,  per- 
sonal and  mixed,  for  the  sum  of  $250,000.  This  was  not 
to  be  paid  in  money,  but  in  bonds  of  the  purchasing  com- 
pany, running  for  thirty  years  and  secured  by  a  first 
mortgage  on  all  of  its  property,  rights  and  franchises. 
It  further  agreed  to  assume  all  the  liabilities  of  the  St. 
Mary's  Brewing  Company  and  that  said  company  should 
retain  from  its  cash  assets  $35,000  for  the  payment  of 
dividends  to  its  stockholders.  On  or  about  the  date  that 
the  proposition  was  made  the  board  of  directors  of  the 
St.  Mary's  Brewing  Company  accepted  it,  subject  to 
the  approval  of  the  stockholders,  who  were  duly  notified 
to  meet  on  February  27,  1909,  for  the  purpose  of  taking 
action  upon  the  proposed  sal6.     On  February  26 — tiie 
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day  before  the  meeting — this  bill  was  filed  by  the  appel- 
lants, minority  stockholders,  for  the  purpose  of  enjoin- 
ing the  sale.  No  preliminary  injimction  was  issued,  and 
the  meeting  was  held,  at  which  2,365  votes  were  cast, 
resulting  .in  a  majority  of  535  in  favor  of  the  sale.  The 
bill  avers  fraud  on  the  part  of  the  majority  stockholders 
and  board  of  directors  of  the  St.  Mary's  Brewing  Com- 
pany and  collusion  between  them  and  the  Elk  County 
Brewing  Company,  to  deprive  the  complainants  and  other 
minority  stockholders  of  the  St.  Mary's  Brewing  Com- 
pany of  their  holdings  in  that  company  and  to  defraud 
them  of  their  interest  in  the  property  and  assets  thereof. 
These  allegations  are  denied  in  the  answer,  and  the  find- 
ing of  the  court  is  that  the  proposed  sale  is  for  a  sufficient 
consideration  and  that  there  was  no  fraud  or  coUusion 
between  the  defendants  themselves,  or  any  of  them,  or 
between  the  defendants,  or  any  of  them,  and  the  incor- 
porators, officers  and  directors  of  the  Elk  County  Brew- 
ing Company.  As  this  finding  was  warranted  by  the 
evidence,  it  is  not  to  be  disturbed. 

Complaint  is  ma(0of  the  court's  refusal  to  allow  the 
appellants  to  show,  in  support  of  their  allegation  of  fraud, 
that  the  price  offered  was  inadequate.  Gross  inadequacy 
of  price  is  at  times  a  badge  of  fraud  in  connection  with 
a  sale,  but  in  a  sale  like  this,  made  by  one  corporation 
to  another,  in  accordance  with  the  provisions  of  the  Act 
of  April  17,  1876,  P.  L.  30,  inadequacy  of  price,  standing 
alone,  with  nothing  else  to  support  the  charge  of  fraud 
and  collusion,  is  not  in  itself  any  evidence  of  fraud  and  is 
not  sufficient  to  enjoin  or  set  aside  the  sale.  In  the  ab- 
sence of  fraud  or  collusion  on  the  part  of  the  majority 
stockholders,  the  minority  stockholders  of  the  St.  Mary's 
Brewing  Company  are  not  to  be  heard  to  complain  of 
inadequacy  of  price,  for  they  knew  when  they  became 
stockholders  that  the  board  of  directors  of  the  company 
could,  with  the  consent  of  a  majority  of  the  stockholders, 
sell  for  such  price  as  they  might  in  good  faith  agree  to 
take  for  the  corporate  property.    They  knew  that,  as  to 
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this,  they  would  at  all  tunes  be  compelled  to  bend  to  the 
will  of  the  majority.  There  is  no  complaint  that  the 
election  of  the  stockholders  was  irregularly  held  or  that 
any  statutory  requirement  in  connection  with  the  action 
of  the  board  of  directors  or  stockholders  in  agreeing  to 
^  sell  was  disregarded;  and,  therefore,  upon  a  mere  naked 
allegation  of  inadequacy  of  price,  the  court  below  could 
not  have  entertained  the  appellants'  bill.  The  disallow- 
ance of  the  offer  to  show  inadequacy  of  price  was  for  the 
following  correct  reason  given  by  the  court  at  the  time 
of  its  exclusion:  ''As  we  conceive  the  law  to  be,  the  1^- 
islature  by  the  act  of  1876  has  vested  absolutely  in  the 
corporation  itself  the  power  to  sell  and  convey  its  fran- 
chises and  assets  for  a  price  or  consideration  fixable  by 
the  corporation  as  exercised  through  the  votes  of  the 
majority  of  its  stockholders.  The  power  of  reviewing 
such  corporate  actioli  has  not  been  given  by  the  legisla- 
ture to  the  courts  and  they  will  not  set  aside  such  sale 
for  mere  inadequacy  of  price  or  enjoin  the  same  imless 
it  be  shown  affirmatively  that  the  majority  of  the  stock- 
holders acted  fraudulently  or  coUumvely  to  deprive  the 
minority  stockholders  of  a  fair  distributive  share  of  the 
proceeds  of  the  sale.  As  we  now  view  the  testimony,  so 
far  produced  by  the  plaintiflFs,  they  have  failed  to  show 
facts  or  to  produce  testimony  from  which  we  could  inf^ 
fraud  or  collusion;  on  the  other  hand,  by  the  witnesses 
whom  they  have  called  upon  the  stand  they  have  pro- 
duced considerable  aflSrmative  evidence  that  the  sale  was 
for  the  general  and  equal  benefit  of  all  the  stockholders, 
and  that  none  of  the  majority  stockholders  are  partici- 
pating or  will  in  the  future  participate  in  the  sale  or  be 
benefited  by  the  results  thereof  in  any  way  different 
from  that  of  the  minority  stockholders.  We  could  not 
from  the  testimony  as  we  now  recall  it  draw  inferences 
to  the  contrary." 

But  the  complaint  of  the  appellants  is  not  confined  to 
fraud  and  collusion.  It  extends  to  that  condition  of  the 
sale  which  requires  them  to  take  for  their  holdings,  bonds 
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of  the  purchasing  company  running  for  thirty  years.  As 
to  this  they  manifestly  ought  to  have  been  heard  and 
proper  relief  should  have  been  granted.  Their  stock  in 
the  St.  Mary's  Brewing  Company  is  concededly  valuable, 
and  because  they  are  compelled  to  submit  to  a  sale  of  the 
corporate  property  and  franchises  authorized  and  di- 
rected by  the  majority,  are  they  to  be  compelled  to  take 
in  exchange  for  it  anything  but  money,  or  what,  under 
the  circumstances,  a  chancellor  to  whom  they  apply  for 
reUef  ought  to  regard  as  its  equivalent?  Are  they  to  be 
compelled  to  take  bonds  of  a  brewing  company  running 
for  thirty  years  and  secured  only  by  a  mortgage  on  the 
brewery  plant,  the  value  of  which,  long  before  the  ma- 
turity of  the  bonds,  may  be  practically  swept  away  by  al 
w^X&jjL  pwhihition  or  wiped  out  by  the  refusal  of  the 
court  of  quarter  sessions  to  longer  license  it?  There  can 
be  but  one  answer  to  this,  and  authorities  numerous  as 
they  are,  are  hardly  needed  to  support  it. 

A  sale  is  ''an  agreement  by  which  one  of  two  contract- 
ing parties,  called  the  seller,  gives  a  thing  and  passes  the 
title  to  it,  in  exchange  for  a  certain  price  in  current 
money,  to  the  other  party,  who  is  called  the  buyer  or 
purchaser,  who,  on  his  part,  agrees  to  pay  such  price:" 
2  Bouvier's  Law  Dictionary  (Rawle's  Revision),  p.  943. 
"A  sale  may  be  defined  as  a  contract,  founded  on  a 
money  consideration,  by  which  the  absolute  or  general 
property  in  the  subject  of  the  sale  is  transferred  from  the 
seller  to  the  buyer: "  24  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
p.  1022.  A  sale  is  a  transfer  of  the  absolute  or  general 
property  in  a  thing  for  a  price  in  money:  Benjamin  on 
Sales  (6th  ed.),  sec.  1.  "A  sale  is  a  word  of  precise  legal 
import,  both  at  law  and  in  equity.  It  means  at  all  times 
a  contract  between  parties,  to  give  and  to  pass  rights  of 
property  for  money,  which  the  buyer  pays,  or  promises 
to  pay,  to  the  seller  for  the  thing  bought  and  sold:'' 
Williamson  v.  Berry,  8  Howard,  544;  Huthmacher  v.  Har- 
ris's Adnars.,  38  Pa.  491;  Bigley  v.  Risher  &  Wilson,  63 
Pa.  152.    It  is  not  to  be  pretended  that  these  definitions 
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are  not  applicable  to  a  sale  by  one  corporation  to  another 
of  its  franchises  and  property  as  authorized  by  the  act 
of  1876,  and,  being  so,  clearly  a  minority  stockholder  ob- 
jecting to  the  sale  cannot  be  compelled  to  take  anjrthing 
but  cash  for  his  interest  in  the  purchase  price:  Cook  on 
Corporations  (6th  ed.),  sec.  671;  2  Savidge  on  Corpo- 
rations in  Pennsylvania,  sec.  1090.  In  the  comparatively 
recent  case  of  Carr  v.  Rochest^  Tumbler  Co.,  207  Pa. 
392,  a  stockholder  was  held  to  the  terms  of  the  sale  of 
the  corporate  property  which  gave  him  stock  in  payment 
of  his  interest  because  he  had  attended  the  meeting  of 
the  stockholders  called  to  pass  upon  the  proposed  sale 
and  had  assented  to  the  action  of  the  majority  in  au- 
th9rizing  and  directing  it  upon  the  terms  stated;  but  we 
at  the  same  time  said:  "It  is  true,  and  we  do  not  know 
that  the  appellant  disputes  it,  that  a  dissenting  stock- 
holder cannot  be  compelled  to  take  anything  but  cash 
for  his  interest  on  the  sale  of  the  corporate  property.  If, 
however,  he  is  one  of  the  stockholders  present  and  par- 
ticipating in,  and  assenting  to,  the  action  of  the  majority 
in  authorizing  a  sale  and  transfer  of  the  property,  he 
cannot  thereafter  repudiate  the  terms  on  which  the  sale 
was  authorized  and  made,  and  decline  to  accept  payment 
for  his  stock  in  accordance  with  the  conditions  of  sale." 
This  was  not  mere  obiter  dictimi,  but  was  intended  to  be 
an  announcement  that  if  the  stockholder  had  not  waived 
his  right  to  receive  cash  for  his  stock,  he  could  not  have 
been  compelled  to  accept  anything  else  for  it. 

But  it  is  contended  that  because  in  Williamson  v. 
Berry,  supra,  and  other  cases  cited  by  counsel  for  the 
appellees,  a  sale  is  said  to  be  '*  for  money  which  the  buyer 
pays  or  promises  to  pay,''  this  sale  ought  not  to  be  inter- 
fered with,  as  the  bonds  of  the  Elk  County  Brewing  Com- 
pany are  promises  to  pay.  This  in  effect  means,  and 
counsel  for  appellees  so  contend,  as  we  understand  them^ 
that,  as  the  act  of  1876  confers  upon  majority  stock- 
holders unrestricted  and  unlimited  power  to  sell,  they 
may  sell  not  only  for  money,  but  for  a  promise  to  pay 
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running  for  a  long  period  of  time,  and  with  or  without 
proper  security  for  fuIfiUment.  In  other  words,  not  only 
the  sale,  but  the  conditions  of  it  as  to  the  payment  of  the 
purchase  money,  are  for  the  majority  alone,  to  which 
the  minority  must  yield  in  the  absence  of  fraud  or  col- 
lusion to  cheat  them.  If,  under  this  theory  of  the  ap- 
pellees, the  appellants  can  be  compelled  to  take  bonds 
running  for  thirty  years,  they  could  be  compelled  to  take 
them  running  for  a  himdred.  This  never  was  and  could 
not  have  been  the  intention  of  the  legislature.  To  give 
judicial  sanction  to  the  contention  of  the  appellees  would 
be  to  place  minority  stockholders  all  over  the  common- 
wealth at  the  mercy  of  the  majority,  who,  whenever  so 
inclined,  could  most  seriously  impair,  if  not  entirely 
wipe  out,  the  holdings  of  the  minority  by  compelling 
them  to  accept  in  exchange  therefor  promises  to  pay 
which  no  prudent  business  man  would  accept  for  his 
property  if  volimtarily  selling  it.  Fraud  and  collusion, 
when  practiced,  are  always  hard  to  prove,  for  the  per- 
petrators generally  cover  their  tracks,  and  it  is  cold  com- 
fort to  a  minority  stockholder  to  tell  him  that  he  will  not 
be  compelled  to  accept  anything  but  cash  or  its  equiva- 
lent for  his  stock,  if  he  can  show  fraud  or  collusion  on  the 
part  of  the  majority  in  a  sale  of  the  corporate  property. 

It  is  to  be  remembered  that,  as  to  these  appellants,  the 
sale  to  the  Elk  County  Brewing  Company  was  an  in- 
volimtary  one.  This  seems  to  be  entirely  overlooked  by 
the  appellees.  A  promise  to  pay  is,  of  course,  the  same 
as  money  when  a  seller  volimtarily  takes  it.  By  his  ac- 
ceptance of  it,  or  his  agreement  to  accept  it,  in  a  contract 
of  sale,  he  is  estopped  to  say  that  it  is  not  money  for  the 
purpose  of  sustaining  or  enforcing  the  sale;  but  not  so 
when  one  sells  involuntarily,  being  compelled  to  do  so 
by  the  law,  as  in  the  present  case.  The  right  then  is  to 
get  money  for  that  which  the  owner  is  compelled  to  part 
with,  or  what,,  under  the  circumstances,  a  chancellor 
ought  to  regard  as  the  equivalent  of  money.  If  the  equiv- 
alent is  a  promise  to  pay,  it  must  be  a  promise  to  pay 
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within  a  reasonable  time,  properly  secured.  All  this  is 
for  a  chancellor  when  he  is  asked  to  protect  the  legal 
rights  of  a  stockholder,  and  from  his  decree  an  appeal 
will  always  lie  for  abuse  of  discretion. 

On  the  reargument  of  this  appeal  counsel  for  appellees 
stated  that,  while  they  still  insisted  that  the  appellants 
should  be  compelled  to  take  the  bonds  of  the  Elk  County 
Brewing  Company,  they  were  willing  to  have  the  decree 
dismissing  the  bill  affirmed  upon  condition  that  the  ap- 
pellants be  paid  cash  for  their  proportionate  shares  of 
the  purchase  price.  This  was  very  prudent,  and  the  de- 
cree is  affirmed,  upon  condition  that  the  appellees  pay, 
or  cause  to  be  paid,  to  the  appellants  within  sixty  days, 
cash  for  their  respective  interests  in  the  purchase  price 
of  $250,000,  for  the  sale  and  transfer  to  the  Elk  County 
Brewing  Company  of  the  franchises  and  corporate  prop- 
erty of  the  St.  Mary's  Brewing  Company,  the  costs  be- 
low and  on  this  appeal  to  be  paid  by  the  appellees. 
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ACTIONS. 

1.  Master  and  servant— Salary — Installments.  Stradley  ▼•  Bath 
Portland  Cement  Co.,  108. 

2.  Negligence— Fall  of  building — Parties— Evidence — Opinion — 
Building  inspector— Landlord  and  tenant.   Thorp  ▼.  Boudwin,  165. 

ADMIRALTY. 

1.  Steam  vessels— Engineer  and  oHer — Master  and  servant — Fel- 
low servant — Negligence.   HoUia  ▼.  Widener,  466. 

ADVERSE  POSSESSION. 

1.  Statute  of  limUation— Lands  owned  by  railroad  not  part  of  right 
of  way.  Land  purchased  by  a  railroad  company  outside  of  its 
rights  of  way,  for  raihroad  purposes  generally,  not  present  but 
prospective,  is  subject  to  the  statute  of  limitations,  and  title  to 
it  may  be  acquired  as  against  the  company  by  adverse  possession. 
In  an  action  of  ejectment  by  a  railroad  company  to  recover 
possession  of  a  strip  of  land  lying  along  its  right  of  way  acquired 
by  purchase  and  never  appropriated  for  railroad  purposes,  evi- 
dence by  defendant  of  twenty-four  years'  adverse  possession  is 
competent  and  material.  D.,  L.  &  W.  R.  R.  Co.  ▼.  Tobyhanna 
Co.,  487. 

AFFIDAVIT  OF  DEFENSE,  see  Practice,  C.  P. 

ANIMALS. 

1.  Fright  of  horse — Negligence — Street  railways — Speed  of  car — 
Nonsuit.  Condry  ▼.  Wilkei-Barre  &  Wyoming  Valley  Tract. 
Co.,  270. 

APPEALS. 

1.  Assignments  of  error — Admission  of  testimony — Rule  29.    An 
assignment  of  error  to  the  admission  of  testimony  will  not  be 
Vol.  ccxxviii — 42  *  (657) 
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considered  if  such  an  assignment  refers  to  more  than  one  bill  of 
exceptions,  and  thus  violates  rule  29.  Cheitnut  Hill  A  Sprint 
House  Turnpike  Road  Co.  ▼.  Montgomery  Co.,  1. 

2.  Auditor^Findings  of  fact — Review,    Dingee  ▼.  Wood,  250. 

3.  Equity— Equity  practice — Preliminary  injunction — Review. 
Ro88  Common  Water  Co.  ▼.  Blue  Mt.  Con.  Water  Co.,  235. 

4.  Equity— Findings  of  fad — Review.  Myen  ▼.  Coniumert' 
Coal  Co.,  444. 

5.  Interlocutory  decree — Decree  on  citation — Order  of  inquest  in 
partition— Quashing  appeal.  Neither  a  citation  to  an  executor  to 
file  an  inventory  nor  an  order  of  inquest  in  partition  is  a  final  de- 
cree from  which  an  appeal  lies.    Treisler's  Istate,  281. 

6.  Practice — Equity — Partition — Decree — Confirmation.  Lin- 
coln ▼.  Africa,  546. 

7.  Practice,  C.  P.— Affidavit  of  defense— Election.  Bidfway 
Grain  Co.  ▼.  Penna.  R.  R.  Co.,  641. 

8.  Practice,  C.  P. — Trials — Answers  to  points — Charge — Harm- 
less error.    Jackson  ▼.  Penna.  R.  R.  Co.,  566. 

9.  Time — Judgment — Verdict.  Where  an  appeal  is  taken  seven 
days  after  the  entry  of  a  judgment  on  a  verdict,  the  fact  that  more 
than  five  years  had  elapsed  between  the  date  of  the  verdict  and 
the  date  of  the  appeal  does  not  invalidate  the  appeal.  It  is  from 
a  judgment  and  not  from  a  verdict  that  an  appeal  lies.    Rively  ▼. 

•  Media,  Middletown,  Aston  &  Chester  Elec.  Ry.  Co.,  9.    Tay- 
lor ▼.  Media,  Middletown,  Aston  &  Chester  Elec.  Ry.  Co.,  9. 

ASSIGNMENTS  OF  ERROR. 

1.  Appeals — Admission  of  testimony — Rule  29 — Practice,  C.  P. — 
Trial — Misstatement  of  facts.  Chestnut  Hill  &  Spring  House 
Turnpike  Road  Co.  ▼.  Montgomery  Co.,  1. 

ATTACHMENT  EXECUTION. 

1.  Building  and  loan  association — Offi>cers — Stockholders — Stock. 
Igolf  B.  &  L.  Assn.  ▼.  Cleaver,  60. 

ATTORNEYS  AT  LAW. 

1.  Attorney  for  both  parties — Deed — Delivery.  Sears  ▼.  Scran- 
ton  Trust  Co.,  126. 

2.  Attorney  and  client — Privileged  communuxUion— Evidence. 
The  privilege  of  confidential  communications  extends  to  commu- 
nications made  to  an  attorney  in  good  faith  with  a  view  to  employ- 
ing him  in  the  matter  to  which  the  communications  relate,  or  dur- 
ing the  course  of  negotiations  for  his  employment,  even  althou^ 
the  attorney  declines  the  case,  or  the  prospective  client  after 
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ATTORNEYS  AT  LAW— continued. 

hearing  the  attorney's  advice  does  not  further  employ  him.    Sur- 
face ▼.  Bents,  610. 

3.  Counsel  fees  —  Surcharge — Executors  and  administrators. 
Moore's  Estate,  516. 

4.  Remarks  of  counsel — Trial — Practice^  C.  P.  Benson  ▼.  Al- 
toona  &  Logan  Valley  Elec.  Ry.  Co.,  290. 

AUDITORS. 

1.  Findings  of  fact — Appeals — Review.  Because  of  his  better 
opportunity  to  judge  of  the  intelligence  and  credibility  of  wit- 
nesses and  their  knowledge  of  the  subject  under  investigation,  an 
auditor's  finding  of  fact  from  disputed  testimony  is  entitled  to 
great  weight  and  should  not  be  set  aside  except  for  very  substan- 
tial reasons,  but  it  is  never  binding  upon  the  court.  Where  the 
finding  is  an  inference  from  established  facts  the  court  can  reach 
a  correct  conclusion  quite  as  readily  as  the  auditor  and  less  hesi- 
tation is  felt  in  reversing  his  finding. 

A  court's  finding  of  the  value  of  services  in  an  amount  different 
from  that  found  by  an  auditor  will  not  be  reversed  where  the 
court's  finding  is  based  on  inferences  from  facts  proved  or  ad- 
mitted which  showed  the  relation  of  the  parties,  the  interests  in- 
volved, the  character  of  services,  and  the  circumstances  under 
which  they  were  rendered.    Dingee  v.  Wood,  250. 

2.  Findings  of  fact — Review.  An  auditor's  finding  of  fact  ap- 
proved by  the  court  below  will  not  be  disturbed  imless  manifest 
error  is  shown.    Gibson's  Estate,  409. 

BANKRUPTCY. 

1.  Schedule  and  books  of  bankrupt — Criminal  law — Evidence — 
Banks  and  banking — Act  of  May  P,  1889 ^  P.  L.  I4S.  Com.  v.  En- 
sign, 400. 

BANKS  AND  BANKING. 

1.  Certificates  of  deposit — Statute  of  limitations — Partnership — 
Death  of  partner.  A  certificate  of  deposit  issued  by  a 'banking 
house  and  payable  to  the  order  of  the  depositor  upon  the  return 
of  the  certificate  is  not  due  or  suable  until  return  of  it  and  demand 
has  been  made  for  the  money,  from  which  time  the  statute  of 
limitations  begins  to  run;  and  it  is  no  defense  against  a  claim  on 
such  a  certificate  that  demand  had  not  been  made  within  six 
years  from  its  maturity;  but  where  tl}e  banking  house  consists 
of  a  partnership,  and  one  of  the  partners  dies  after  a  certificate 
of  deposit  has  been  issued  and  has  matured,  demand  for  its  pay- 
ment from  his  estate  must  be  made  within  six  years  from  the  date 
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of  the  death  of  the  partner,  or  it  will  be  barred  by  analogy  to  the 
statute  of  limitations.    Gardner's  Istata,  282. 

2.  Criminal  Uiw— Evidence — Schedtde  and  books  of  bankrupL 
Com.  y.  Insign,  400. 

BILLS  OF  LADING. 

1.  Carriers — Common  carrier — Contract — Delivery  to  consignee — 
Waiver — Claim  for  loss,  Bidgway  Orain  Co.  ▼.  Penna.  R.  E. 
Co.,  64L 

BILL  OF  RIGHTS. 

1.  Special  legisUUion— Local  legislation— Election  law — Contested 
election— Costs— Bond  for  costs— Act  of  April  28,  1899,  P.  L.  118— 
ConstitiUional  law — Title  of  act,    Patton'a  Election,  446. 

BONDS. 

1.  Bond  to  secure  contract — Principal  and  sttretg — Variance  from 
contract — Release  of  surety.  Young  v.  Amer.  Bonding  Co.  of 
Balto.,  373. 

2.  Indemnity  bond — Principal  and  surety — Construction,  Nat. 
Aniline  &  Chem.  Co.  v.  Amer.  Credit  Indem.  Co.,  588. 

3.  Trespass— Capias — Confession  of  judgment.  Where  a  bond 
given  to  the  commonwealth  in  an  action  of  trespass  conmienced 
by  capias  ad  respondendum  is  in  the  form  prescribed  by  the  stat- 
ute, the  mere  voluntary  addition  of  a  confession  of  judgment 
with  a  waiver  of  exemption,  stay  of  execution  and  inquisition, 
will  not  invalidate  the  bond  nor  will  such  provisions  be  treated 
as  nullities.    Com.  v.  Keenan,  276. 

4.  Variance  between  bond  and  contract — Judgment — Opening 
judgment— Fraud— ^Evidence.    Stocker  v.  Schneider,  149. 

BOROUGHS. 

1.  Chief  burgess— Public  officers— Act  of  May  23, 1893,  P.  L.  113. 
Under  the  Act  of  May  23,  1893,  P.  L.  113,  entitled,  "An  Act  to 
authorize  the  election  of  a  chief  burgess  for  three  years  in  the 
several  boroughs  of  this  commonwealth,  who  shall  not  be  eligible 
to  the  office  for  the  next  succeeding  term,"  a  person  is  disqualified 
to  act  as  chief  burgess  for  a  term  beginning  in  1909,  where  it  ap- 
pears that  he  had  been  elected  to  the  office  in  1903,  and  served  a 
full  term  for  three  years,  that  he  was  again  elected  in  1906,  serv- 
ing a  term  of  two  years  and  eleven  months  when  he  resigned,  and 
was  again  elected  to  the  office  in  1909  for  another  term  of  three 
years.    Com.  v.  Fenner,  201. 

2.  Equity — Parties— School  law.  Chambersburg  Boro.  Sch. 
Diat.  y.  HamUtoA  Twp.  Sch.  Diat.,  119. 
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BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Officers — Stockholders — Stock — Attachment  execution.  The 
treasurer  of  a  building  and  loan  a^ociation  may  through  his 
counsel,  who  is  also  the  solicitor  of  the  association,  issue  an  at- 
tachment execution  against  the  stock  of  a  member  of  the  asso- 
ciation for  a  private  debt  of  his  own  and  summon  himself,  as 
treasurer,  as  the  garnishee. 

Where  a  member  of  a  building  and  loan  association  does  not 
make  any  appropriation  of  payments  on  his  stock  to  the  reduc- 
tion of  his  mortgage  debt  to  the  association,  and  the  association 
has  made  no  appropriation,  and  the  stock  is  attached  in  garnish- 
ment proceedings,  the  member  cannot  thereafter  appropriate  the 
payment  made  on  the  stock  to  the  reduction  of  his  mortgage  debt. 

A  credit  for  the  value  of  stock  given  in  the  prsecipe  for  a  sci.  fa. 
sur  mortgage  which  is  afterwards  discontinued,  signed  by  the 
solicitor  of  a  building  and  loan  association  and  sworn  to  by  its 
secretary,  does  not  constitute  an  appropriation  by  the  association 
of  the  value  of  the  stock  to  the  mortgage  indebtedness,  it  not 
being  shown  that  either  the  solicitor  or  the  secretary  had  author- 
ity to  give  such  credit  or  make  such  an  appropriation.  Igolf 
B.  &  L.  Assn.  y.  Cleaver,  60. 

CAUSE  OF  ACTION. 

1.  Staivle  of  limitations — Conflict  of  laws — Act  of  May  22,  1896, 
P.  L.  112,    Shaffer's  ^tate,  36. 

CERTIORARI. 

1.  Review — Election  law — Contested  election.  Foy's  Election, 
14. 

CHARITIES. 

1.  Charitable  bequests — Attesting  witness — Wills — Disqualifying 
interest^Act  of  April  26,  1856,  P.  L.  328,    Jeanes's  Estate,  637. 

2.  Charitable  bequests — WiUs — Variation  of  terms— Equity — 
Church  law  —  Religious  institutions  —  Doctrine  —  Public  policy. 
Kramph's  Estate,  455. 

3.  Charitable  gift — WUl — Trusts  and  trustees — Location  of  build- 
ing.    Avery  v.  Home  for  Orphans  of  Odd  Fellows  of  Pa.,  58. 

4.  Charitable  trust — Failure  of  trust — Trusts  and  trustees.  Ham- 
ilton v.  John  C.  Mercer  Home,  410. 

5.  Officers  of  charity — Charitable  dense — Will — Act  of  April  26, 
1855,  P.  L.  328 — Attesting  witnesses — Disqualifying  interest.  Fet- 
terhoff's  Estate,  535. 

CHIEF  BURGESS,  see  Public  Officers. 
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COMMON  CARRIERS. 

1.  Carriers— BiU  of  lading — Conlrad — Delivery  to  consignee — 
Waiver — Claim  for  loss.  In  an  action  by  consignors  against  a 
railroad  company  for  the  value  of  freight  delivered  to  the  con- 
signee without  surrender  of  the  bill  of  lading,  it  is  error  to  exclude 
evidence  tending  to  show  a  similar  course  of  dealing  in  reference 
to  a  large  number  of  shipments  made  in  the  same  way  by  plain- 
tiffs, of  which  they  had  full  knowledge  and  in  which  they  ac- 
quiesced for  more  than  a  year,  during  which  time  they  continued 
to  make  nimierous  deliveries  to  the  same  consignee,  without  pro- 
test or  notice  to  defendant  company. 

A  provision  in  a  shipping  contract  requiring  claims  for  loss  or 
damage  to  freight  to  be  presented  within  a  certain  time  is  not  avail- 
able to  a  common  carrier  in  case  of  a  conversion  of  the  goods  by 
the  carrier,  and  misdelivery  of  goods  by  the  carrier  to  an  unau- 
thorized person  is  a  conversion.  Bidgway  Grain  Co.  ▼.  Penna. 
R.  R.  Co.,  641. 

2.  Carriers — Railroad — Agency  for  soliciting  freight — Negli- 
gence of  agent — BiU  of  lading.  Where  a  number  of  connecting 
railroads  enter  into  an  arrangement  by  which  they  employ  agents 
at  different  points  to  solicit  freight,  and  one  of  such  agents  issues 
a  bill  of  lading  without  the  initial  carrier  ever  having  received  the 
goods,  and  knowing  that  it  was  to  accompany  a  draft  on  the  con- 
signees, and  the  latter  pay  the  draft,  but  never  receive  the  goods, 
the  consignees  may  recover  the  amount  which  they  paid  on  the 
draft  from  the  terminal  carrier,  inasmuch  as  apart  from  the  ques- 
tion of  partnership,  there  was  a  joint  liability  on  the  part  of  all 
the  railroad  companies  on  whose  behalf  the  bill  of  lading  was  is- 
sued.   Dulaney  &  Wharton  v.  Phila.  &  R.  Ry.  Co.,  180. 

3.  Railroads  —  Discrimination  —  Transportation  facilities — Sid- 
ings— Act  of  June  4, 188Sj  P,  L.  72 — Measure  of  damages — Refusal 
of  siding — Request  for  siding,    Iftinds  ▼.  Penna.  R.  R.  Co.,  57.5. 

4.  Street  railways — Passes — Deeds  —  Covenants  —  Construction, 
Humbert  v.  West  Penn  Rys.  Co.,  440. 

CONFLICT  OF  LAWS. 

1.  Statute  of  limitaUons — Cause  of  action — Act  of  May  22,  1895, 
P.  L,  112.    Shaffer's  Estate,  36. 

CONSIDERATION. 

1.  Failure  of  consideration — Affidavit  of  defense — Promissory 
notes.    Showell  v.  Fryer,  42. 

CONSTITUTIONAL  LAW. 

1.  Corporations — Alteration  of  charter — Railroads — Rates — Pn.*- 
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CONSTITUTIONAL  LAW— conftntied. 

senger  traffic— Act  of  April  5, 1907,  P.  L.  69.    Phil*.  U  Beading 
Ry.  Co.  ▼.  County  of  Phila.,  505. 

2.  Public  officers — State  treaaitrer — Death  of  treasurer  elect — 
Holding  over — Vacancy — Act  of  May  P,  1874,  P»  L.  126,  Com.  t. 
Sheats,  30L 

3.  Special  legislation— Local  legislation— Bill  of  rights — Title  of 
act-election  law — Contested  election — Costs— Bond  for  costs — Act 
of  April  28,  1899,  P,  L.  118.    Patton'i  Uection,  446. 

CONTINGENT  REMAINDERS. 

1.  Deeds — Habendum  clause— Life  estate — Sale  under  Price  act — 
Petition— Jurisdiction.  Swift  ▼.  Harbison- Walker  Befraetoriei 
Co.,  584. 

CONTRACTS. 

1.  Agreements  as  to  crossing^License— Easement — Railroads. 
Lehigh  &  N.  E.  R.  R.  Co.  ▼.  Bangor  &  Portland  Ry.  Co.,  350. 

2.  Carriers — Common  carrier— ^Bill  of  lading — Delivery  to  conr 
signee — Waiver — Claim  for  loss.  Ridgway  Grain  Co.  ▼.  Penna. 
R.  R.  Co.,  641. 

3.  Contract  vrith  municipality — Free  transfers — Change  of  rate — 
Strip  tickets — Street  railways — Rates  of  fare.  Phila.  v.  Phila.  R. 
T.  Co.,  325. 

4.  Evidence — Parol  evidence — Nonsuit.  Where  a  building  con- 
tract in  writing  is  complete  in  itself  as  to  the  parties,  terms,  con- 
ditions and  stipulations,  an  alleged  contemporaneous  oral  agree- 
ment that  the  building  should  be  of  a  certain  tensile  strength, 
cannot  be  shown  to  vary  the  written  agreement  except  by  evi- 
dence which  is  clear,  precise  and  indubitable.  Wallace  v.  Steele, 
70. 

5.  Family  agreement — Will — DecedenVs  estate — Fee  simple  es- 
tate—^Life  estate.    Heckman  v.  Kipp,  436. 

6.  Independent  contractor — Negligence— Evidence — Question  for 
jury.    Moore  v.  B.  F.  Sturtevant  Co.,  399. 

7.  Parol  agreement — Memorandum  in  writing— Evidence.  Smith 
T.  Dreyer,  438. 

8.  Partnership — Surviving  partner — Option  to  purchase — As- 
sumption of  debts — Interest.    Moore'e  Estate,  516. 

9.  Receivers — Corporations — Insolvency — Sales  agent.  Bran- 
denburg y.  Coxe,  212. 

10.  Sale  of  real  estate — Husband's  consent — Married  women. 
McCoy  y.  NibUck,  342. 

11.  Sales — Parol  contemporaneous  agreement— Evidence — Charge. 
In  an  action  to  recover  the  price  of  an  electric  light  plant  it  ap- 
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peared  that  there  was  a  written  contract  which  specifically  stated 
what  the  defendant  was  to  get  for  the  price  which  he  was  to  pay. 
The  contract  contained  this  clause:  "And  it  is  further  agreed 
that  this  instrument  evidences  the  whole  contract  under  which 
the  said  engine  is  received  by  the  undersigned.''  The  contract 
also  provided  that  the  plaintiff  was  to  lay  a  necessary  concrete 
foundation  for  the  plant.  It  was  admitted  that  such  a  founda- 
tion should  extend  sixty  inches  below  the  floor  level.  It  was 
shown  that  it  extended  only  twenty-two  inches.  When  the  plant 
was  put  in  operation  it  was  found  that  the  noise,  vibration  and 
shock  were  so  great  as  to  render  the  building  uninhabitable. 
Nothing  was  said  in  the  contract  about  noise  and  vibration,  but 
defendant  alleged  that  there  was  a  contemporaneous  parol  agree- 
ment that  there  should  be  no  noise  or  vibration.  The  court 
charged  that  if  the  noise  and  vibration  were  undue  and  more 
than  a  reasonable  man  should  have  anticipated  a  defense  was 
made  out.  It  also  permitted  the  jury  to  take  into  consideration 
the  alleged  parol  representations.  Held^  that  such  instructions 
were  erroneous. 

In  such  a  case  the  appellate  court  has  no  means  of  determining 
whether  a  verdict  for  the  defendant  was  based  upon  the  failure 
of  the  plaintiff  to  build  a  proper  foundation  according  to  the  con- 
tract, or  upon  the  erroneous  portions  of  the  charge.  Otto  Gas 
Ingine  Works  v.  Pepper,  205. 

12.  Sales — Passing  of  title — Damages — Measure  of  damages. 
Where  there  is  a  sale  of  goods  generally,  no  property  in  ih&n 
passes  until  delivery,  because  until  then  the  very  goods  are  not 
ascertained.  But  where  by  the  contract  itself  the  vendor  ap- 
propriates to  the  vendee  a  specific  chattel,  and  the  latter  thereby 
agrees  to  take  that  specific  chattel  and  to  pay  the  stipulated  price, 
the  parties  are  then  in  the  same  situation  as  they  would  be  after 
a  delivery  of  goods  in  pursuance  of  the  general  contract.  The 
very  appropriation  of  the  chattel  is  equivalent  to  delivery  by  the 
vendor,  and  the  assent  of  the  vendee  to  take  the  specific  chattel, 
and  to  pay  the  price  is  equivalent  to  his  accepting  possession. 
The  effect  of  the  contract,  therefore,  is  to  vest  the  property  in  the 
bargainee.  If  there  is  a  breach  the  measure  of  damages  is  the 
stipulated  contract  price,  and  not  the  excess  of  the  contract  price 
over  the  market  value  at  the  time  the  actual  delivery  was  to  be 
made.  If  the  chattel  has  a  potential  existence  at  the  time  the 
contract  is  made,  it  is  inunaterial  that  it  does  not  come  into  actual 
existence  until  thereafter. 

A  material  man  agreed  in  writing  with  a  person  interested  in  a 
building  operation  to  sell  and  deliver  material  to  the  actual 
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builder  in  consideration  of  one-half  cash,  and  one-half  on  a  mort- 
gage on  one  of  the  properties.  The  agreement  particularly  de- 
scribed the  mortgage  and  the  amount  of  it,  and  the  other  contract- 
ing party  agreed  to  purchase  it  at  its  face  value  within  sixty  days 
after  its  delivery  to  the  material  man  "  without  regard  to  title, 
completion,  street  improvements,  liability  for  mechanics  or  mu- 
nicipal claims,  as  I  purchase  simply  what  you  get."  The  mort- 
gage was  not  in  actual  existence  at  the  date  of  the  agreement, 
but  was  created  thereafter.  The  material  man  furnished  ma- 
terial, received  the  mortgage  and  tendered  at  the  expiration  of  the 
sixty  days,  but  the  other  party  refused  to  accept  it  or  pay  for  it. 
Hddf  that  the  property  in  the  mortgage  passed  as  of  the  date  of 
Ihe  contract,  and  that  the  measure  of  damages  for  the  breach  was 
the  stipulated  contract  price,  and  not  the  difference  between  the 
contract  price  and  the  market  price,  as  of  the  date  when  the 
mortgage  was  to  be  delivered.    Henderson  ▼.  Jennings,  188. 

13.  Street  railways — Fares  —  Municipalities — Equity — Act  of 
June  19,  1871,  P.  L.  1S60.  Blankenburg  v.  Phil*.  R.  T.  Co., 
338. 

14.  Vagueness  of  terms— Equity — Ownership  of  business — Profits 
— Accounting.    Albright  v.  Albright,  552. 

15.  Variance  between  bond  and  contract — Fraud — Judgment — 
Opening  judgment— Evidence.    Stocker  ▼•  Schneider,  149. 

16.  Variance  from  contract — Principal  and  surety— Bond  to  se- 
cure contract — Release  of  surety.  Young  ▼.  Amer.  Bonding  Co. 
of  Balto.,  373. 

17.  Vendor  and  vendee — Articles  of  sale — Real  estate — Covenants 
— "  Good  and  complete  "  title — Assessment  for  sewer — Municipal 
claims.    Fisher  ▼.  Reading  Realty  Co.,  98. 

CONVERSION. 

1.  Equity — Jurisdiction — Parties — Executors  and  administra- 
tors— CUmd  on  title — Cancellation  of  deed — Remedy  at  law — Will. 
Sears  v.  Scranton  Trust  Co.,  126. 

CORPORATIONS. 

1.  Alteration  of  charter — Constitutional  law — Railroads — Rates — 
Passenger  traffic— Act  of  April  5, 1907,  P.  L.  59.  Phila.  &  Read- 
ing Ry.  Co.  ▼.  County  of  Phila.,  505. 

2.  Municipal  corporations— Street  railways—Franchise — Non- 
user — Recovery  of  money  paid  to  cover  repairing—Streets — Stat- 
ute of  limitations.    Crawford  Co.  St.  Ry.  Co.  v.  Meadville,  606. 

3.  Patent  rights— Promissory  notes— Act  of  April  12, 1872,  P.  L. 
60.    ShoweU  ▼.  Barr,  42. 
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4.  Practice,  C,  P. — Pleading—Change  of  name — Act  of  April  22, 
1903,  P.  L.  26 L  Fint  Nat.  Bank  of  Freeland  t.  Everett, 
272. 

5.  Principal  and  agent — Sales — Shares  of  stock--LitnitaHans  on 
avJthorUty,    Sloan  ▼.  Brown,  495. 

6.  Receivers — Insolvencg — Contract-Sales  agent,  Branden- 
burg ▼.  Coxe,  212. 

7.  Sales — Sale  of  franchise  and  property — Inadequate  price — 
Stockholders  —  Rights  of  minority  —Fraud  — Equity  —  Injunction, 
Under  the  Act  of  April  17, 1876,  P.  L.  30,  a  corporation  has  the  ab- 
solute power  to  sell  and  convey  its  franchises  and  assets  for  a  price 
or  consideration  fixable  by  the  corporation  as  exercised  throu^ 
the  votes  of  the  majority  of  its  stockholders,  and  a  court  wilt  not 
set  aside  such  a  sale  for  mere  inadequacy  of  price  or  enjoin  the 
same  where  it  is  not  shown  affirmatively  that  the  majority  of  the 
stockholders  acted  fraudulently  or  collusively  to  deprive  the  mi- 
nority stockholders  of  a  fair  distributive  share  of  the  proceeds  of 
the  sale. 

A  minority  stockholder  objecting  to  a  sale  of  the  corporation's 
franchise  and  property  under  the  Act  of  April  17,  1876,  P.  L.  30, 
cannot  be  compelled  to  take  anything  but  cash  or  its  equivalent 
for  his  interest  in  the  purchase  price,  and  where  the  equivalent  is 
a  promise  to  pay,  it  must  be  a  promise  to  pay  within  a  reasonable 
time  properly  secured. 

Where  one  brewery  corporation  sells  to  another  its  franchises 
and  property  as  authorized  by  the  act  of  1876,  a  minority  stock- 
holder objecting  to  the  sale  cannot  be  compelled  to  take  for  his 
stock  bonds  of  the  purchasing  brewing  company  running  for 
thirty  years  and  secured  only  by  a  mortgage  on  the  brewery 
plant.    Koehler  v.  St.  Mary's  Brewing  Co.,  648. 

8.  Stockholders — Double  liability.  Under  the  laws  of  Minnesota 
which  impose  a  liability  upon  stockholders  of  certain  classes  of 
corporations  to  creditors  to  an  amount  equal  to  the  par  value  of 
their  stock,  the  liability  is  fixed  upon  the  persons  whose  names 
stand  on  the  stock  register  of  the  company  as  the  owners  of  the 
stock;  and  if  an  executor  permits  stock  to  be  registered  in  his  own 
name  without  indicating  in  any  way  on  the  register  of  the  com- 
pany that  he  holds  the  stock  as  executor,  he  will  be  liable  indi- 
vidually for  assessments  levied  by  the  receiver  of  the  company 
when  it  becomes  insolvent.    Converse  ▼.  Paret,  156. 

COSTS. 

1.  Bond  for  costs— Election  law — Contested  dection — Act  of 
April  28,  1899,  P.  L.  118— Constitutional  law— Title  of  act— Bill  of 
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rights — Special  legislation — Local  legislation,    Patton'i  Il6Ction» 
446. 

2.  Election  law— Contested  election— Act  of  AprU  28, 1899,  P,  L. 
118.    Foy'i  Election,  14. 

3.  Practice  — Equity  — Equity  rules  —  Procedure  —  Partition  — 
Master.    Lineoln  v.  Afriea,  546. 

4.  Sheriff* s  fees — Summoning  jurors — Mileage — Acts  of  April  14, 
1834,  P'  L.  333,  and  July  11,  1901,  P.  L.  663.  The  sherifif  of  a 
county  is  not  entitled  to  mileage  for  summoning  jurors  under  the 
Act  of  July  11,  1901,  P.  L.  663.    Doriett  v.  Tioga  Co.,  628. 

CRIMINAL  LAW. 

1.  Evidence — Banks  and  banking — Schedule  and  books  of  bank- 
rupt. Upon  the  trial  of  an  indictment  drawn  under  the  Act  of 
May  9,  1889,  P.  L.  145,  charging  the  receiving  of  deposits  by  an 
insolvent  banker,  with  knowledge  that  he  is  at  the  time  insolvent, 
schedules  filed  by  the  defendant  in  involuntary  bankruptcy,  and 
testimony  of  an  expert  accountant  based  upon  an  examination 
of  his  banking  books  that  he  had  turned  over  to  the  trustee  in 
bankruptcy,  are  admissible  against  him. 

The  provision  of  sec.  860  of  the  revised  statutes  of  the  United 
States,  providing  that  no  pleading  or  evidence  in  a  judicial  pro- 
ceeding shall  be  used  against  a  party  "in  any  court  of  the  United 
States  in  any  criminal  proceeding,"  applies  only  to  criminal  pro- 
ceedings in  federal  courts. 

The  proviso  in  clause  9  of  sec.  7  of  the  federal  bankruptcy  act 
of  1898,  to  the  efifect  that  no  testimony  given  by  a  party  in  bank- 
ruptcy proceedings  shall  be  offered  in  evidence  against  him  in  any 
criminal  proceeding,  applies  only  to  testimony  given  by  the  bank- 
rupt upon  his  examination,  and  not  to  the  schedules  referred  to 
in  the  earlier  parts  of  the  section. 

In  the  absence  of  statutory  regulation  of  the  subject,  testimony 
and  written  statements  voluntarily  given  or  made  by  a  party  or 
witness  in  a  judicial  proceeding  are  as  admissions  and  confessions 
competent  against  him  on  the  trial  of  any  issue  in  a  criminal  case 
to  which  they  are  pertinent;  and  schedules  and  books  offered  by 
a  bankrupt  under  the  provisions  of  the  federal  act  are  to  be  con- 
sidered as  voluntarily  offered. 

An  order  of  reference  under  the  seal  of  the  United  States  dis- 
trict court  and  forwarded  by  the  clerk  to  the  referee  in  bank- 
ruptcy is  admissible  in  a  criminal  proceeding  in  a  state  court,  if 
there  is  no  other  objection  to  it  except  that  it  was  a  "piece  of 
testhnony  growing  out  of  the  bankruptcy  proceedings."  Com.  v. 
Iiisign,400. 
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2.  Murder — Degree  of  crime —  Use  of  deadly  weapon — Presump- 
tions— Charge — Answers  to  points.  Conviction  of  murder  in  the 
first  degree  can  be  justified  only  as  the  commonwealth  establishes 
by  evidence  a  specific  intent  to  take  life;  and  while  the  law  re- 
gards the  circumstance  that  a  deadly  weapon  was  used  as  evi- 
dence that  a  specific  intent  to  kill  existed,  it  is  never  so  far  con- 
clusive as  to  such  fact  that  the  trial  court  may  pronounce  the 
intent  to  take  life  established  as  a  matter  of  law.  It  is  always  for 
the  jury  to  determine  the  intent  by  their  own  consideration  of  the 
evidence. 

The  presumption  from  the  use  of  a  deadly  weapon  rises  no 
higher  than  murder  in  the  second  degree.  Under  no  circum- 
stances, whether  the  party  charged  submits  or  does  not  submit, 
does  the  presumption  rise  higher. 

On  the  trial  of  an  indictment  for  murder  it  is  reversible  error 
for  the  court  to  instruct  the  jury  that  they  are  bound  to  find  a 
verdict  of  murder  of  the  first  degree.  It  is  not  only  the  right  of 
the  jury  to  ascertain  the  degree,  but  it  is  the  right  of  the  accused 
to  have  it  ascertained  by  the  jury,  and  a  judge  takes  away  one 
of  the  statutory  rights  of  the  accused  when  he  undertakes  to  as- 
certain it  himself.    Com.  ▼.  Chapler,  630. 

3.  Newspapers — Failure  to  publish  oumer^s  name — Ad  of  May  jp, 
1907,  P.  L.  157.  The  Act  of  May  2,  1907,  P.  L.  157,  is  a  valid 
exercise  of  the  police  power  of  the  state,  and  is  applicable  to  a 
weekly  newspaper. 

Printing  at  the  top  of  the  reading  matter  of  a  newspaper  the 
words:  "  Clearfield  Republican,  John  F.  Short,  Editor.  Clear- 
field Republican  Publishing  Company,  Publishers,"  is  not  a  suffi- 
cient compliance  with  the  act  of  1907.  In  such  case  if  the  com- 
pany is  a  partnership,  the  names  of  the  partners  should  be  given, 
if  a  limited  partnership,  the  names  of  the  partners,  officers  and 
managers,  and  if  a  corporation,  the  names  of  the  president, 
treasurer  and  secretary.    Com.  v.  Short,  279. 

CROSS  BILLS. 

1.  EquUy — Practice,  C.  P. — Parties,  Sears  ▼.  Seranton  Truat 
Co.,  126. 

DAMAGES. 

1.  Condemnation  proceedings— Evidence — Turnpike  companies. 
Chestnut  Hill  &  Spring  House  Turnpike  Boad  Co.  t.  Mont- 
gomery Co.,  1. 

2.  Harmless  error — Appeals — Practice,  C,  P. — Trials — Answers 
to  points — Charge.    Jackson  y.  Penna.  R.  R.  Co.,  566. 
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3.  Jumping  from  burning  building — Negligence— Fire— Proxi- 
mate cause.    Baker  ▼.  Thompton,  543. 

4.  Lo88  of  earning  power — Probability  of  life — Permanent  injury 
—Evidence — Negligence,  Benson  ▼.  Altoona  A  Logan  Valley 
Elec.  Ry.  Co.»  290. 

5.  Meaeure  of  damages — Contract — Sale — Passing  of  title.  Hen- 
derson y.  Jennings,  188. 

6.  Measures  of  damages — Railroads — Refusal  of  siding — Act  of 
June  4y  1883 y  P.  L,  7S— Request  for  siding,  Iftinds  ▼•  Penna.  R. 
R.  Co.,  575. 

7.  Negligence — Contribuiory  negligence — Master  and  servant, 
Peterson  v.  Ilk  Tanning  Co.,  434. 

8.  Negligence — Permanent  disability— Expectancy  of  life,  Amos 
y.  Del.  R.  Ferry  Co.,  362. 

9.  Street  railways — Negligence — Nervous  shock — Fright.  Mor- 
ris y.  Lack.  &  Wyoming  Valley  R.  R.  Co.,  198. 

DEATH. 

1.  Death  of  partner — Partnership — Banks  and  banking — Cer- 
tificate of  deposit — Statute  of  limitations.    Oardner's  Estate,  282. 

2.  Death  of  treasurer  elect — Public  officers — State  treasurer — 
Holding  over — Vacancy — Constitutional  law — Act  of  May  P,  1874^ 
P.  L.  126.    Com.  y.  Sheatz,  301. 

DECEDENTS'  ESTATES. 

1.  Interest — Muttud  accounts — Demand.    Gibson's  Istate,  409. 

2.  Real  estate— Executors  and  administrators — Purchase  at  sher- 
iff's sale — Jwrisdictiony  0.  C, — Res  adjudicata.  Where  lands  of 
an  estate  are  bought  in  at  a  sheriff's  sale  under  a  mortgage  for  an 
alleged  inadequate  price,  by  one  who  is  an  executor  and  legatee 
under  the  will,  an  adjudication  by  the  orphans'  court  on  distri- 
bution of  the  estate  surcharging  an  executor  for  not  properly 
protecting  the  estate  in  the  sale,  and  recognizing  the  validity  of 
the  sale,  is  final,  whether  the  jurisdiction  of  the  orphans'  court  is 
exclusive  in  such  case  or  not.  The  validity  of  such  a  sale  cannot 
be  subsequently  attacked  by  a  bill  in  equity  filed  by  the  heirs 
against  the  executor.    Connor  y.  Gibbons,  617. 

3.  WiU — Construction — "  Cash  " — Real  estate — Intestacy — Dis- 
inheriting heir.    Watson  y.  Martin,  248. 

4.  Will — Family  agreement — Fee  simple  estate — Ldfe  estate. 
Eeckman  y.  Kipp,  436. 

DECEIT. 

1.  False  statements— Evidence.     To  establish  an  action  to  re- 
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cover  damages  alleged  to  have  been  sustained  by  reason  of  false 
and  fraudulent  statements  made  by  the  defendant  concerning 
the  value  of  certain  bonds  and  shares  of  stock,  which  the  plaintiff 
purchased  on  the  defendant's  recommendation,  it  is  essential  for 
the  plaintiff  to  prove  that  the  statements  were  untrue,  and  that 
they  were  made  in  bad  faith.    Deppen  ▼.  Lif  ht,  79. 

DEEDS. 

1.  CovenanU  —  Construction— Street  raUwau — Passes — Carriers. 
Where  an  owner  of  land  grants  it  by  deed  to  a  street  railway  com- 
pany in  consideration  of  the  latter  furnishing  free  electric  current 
and  issuing  five  passes  to  such  members  of  the  grantor's  family 
as  he  may  designate,  "  for  such  length  of  time,  only,  as  they  re- 
side at  their  present  residence,''  and  the  family  removes  for  a  short 
time  to  another  state,  but  afterwards  returns,  and  for  many  years 
thereafter  the  passes  and  electric  current  are  furnished  without 
objection,  the  railway  company  cannot  allege  as  a  ground  for 
forfeiting  the  privilege  conferred  by  the  deed,  the  removal  of  the 
family  to  another  state  years  before;  nor  does  the  fact  that  the 
title  to  the  residence  passed  to  another,  give  the  right  of  forfeiture, 
if  the  family  continues  to  occupy  it.  Humbert  t.  Wast  Penn 
Rys.  Co.,  440. 

2.  Delivery — Attorney  for  both  parties.  Where  a  deed  or  other 
writing  is  left  with  or  given  to  a  third  person,  who  is  the  attorney 
of  both  parties,  without  an  express  understanding  that  he  is  re- 
ceiving it  for  the  grantee,  or  for  delivery  to  the  grantee,  there  is 
no  delivery  in  law.    Sears  ▼.  Seranton  Trust  Co.,  126. 

3.  Equity — Cancellation— Fraud —  Undue  influence.  Northup 
▼.  Hall,  20. 

4.  Habendum  clause — Life  estate — Contingent  remainders — Sale 
under  Price  act — Petition — Jurisdiction.  Under  a  deed  which 
purports  to  vest  a  fee  simple  title  in  the  grantee,  but  for  a  proviso 
in  the  habendum  clause  that  in  case  grantee  shall  survive  her 
husband  the  estate  shall  immediately  vest  in  her  children,  and  in 
case  of  no  issue  then  her  estate  to  be  limited  to  a  life  estate  with 
remainder  after  her  death  in  the  heirs  at  law  of  her  husband,  saiy 
interest  the  children  may  acquire  under  this  deed  is  contingent 
during  the  lifetime  of  the  husband  and  wife. 

A  petition  presented  to  the  common  pleas  under  the  Price  act 
averring  the  execution  and  recording  of  such  a  deed  to  the  mother, 
quoting  the  habendum,  including  the  proviso  of  that  deed,  and 
setting  forth  that  the  purchase  money  of  the  sale,  subject  to  the 
life  estate  of  their  mother,  is  to  belong  to  the  children  then  bom 
and  those  that  may  thereafter  be  bom,  and  that  the  deed  is  to 
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convey  a  fee  to  the  grantee,  contains  sufficient  jurisdictional  facts 
to  autliorize  the  court  to  decree  a  sale  of  the  interests  of  the  chil- 
dren.   Swift  y.  Harbison- Walker  Rafractoriei  Co.,  584. 

5.  Tax  deeds — Title  to  unseated  lands — Evidence — Claimant  by 
adverse  possession,  D.»  L.  &  W.  R.  R.  Co.  ▼.  Tobyhaiuia  Co., 
487. 

DEVISES. 

1.  Will — Construction— Ldfe  estate — Trusts  and  trustees.  Duval's 
Estate,  356. 

2.  Will — Rule  in  Shelley's  case.    Kemp  v.  Reinhard,  143. 

EASEMENTS. 

1.  Railroads — Agreements  as  to  crossing— License.  Lehigh  & 
N.  E.  R.  R.  Co.  V.  Bangor  &  Portland  Ry.  Co.»  350. 

EJECTMENT. 

1.  Ejectment  bill— Fraud-Equity.  Chambersburg  Boro.  Sch. 
Dist.  V.  Hamilton  Twp.  Sch.  Dist.,  119. 

2.  Judgment — Opening  judgment — Vendor  and  vendee.  MeCol- 
lum  V.  Shook,  28. 

3.  Real  estate —  Husband  and  wife — Married  women — Deed  from 
wife  to  husband — Mesne  profits.    Alexander  v.  Shalala,  297. 

4.  Rule  to  bring  ejectment — Disputed  title — Possession — Act  of 
March  8, 1889,  P.  L.  10.  Where  a  person  by  himself  and  his  pred- 
ecessors has  been  in  actual  possession  for  over  seventy  years,  of 
a  cleared  portion  of  a  warrant,  and  has  by  the  cutting  of  timber 
or  other  acts  been  in  possession  in  the  remaining  portion  of  the 
warrant  which  is  uninclosed  and  unimproved  woodland,  such 
possession  of  the  woodland  is  sufficient  to  give  the  person  so  hold- 
ing it  a  right  to  a  rule  upon  a  person  claiming  the  record  ownership, 
to  bring  an  action  of  ejectment  within  six  months  as  provided  by 
the  Act  of  March  8, 1889,  P.  L.  10,  and  its  supplements. 

In  such  case  the  right  of  the  petitioner  to  the  rule  is  not  de- 
feated by  the  fact  that  he  holds  title  subject  to  an  agreement  to 
reccmvey  on  a  future  happening.    Spangler  v.  Trogler,  217. 

5.  Tax  title— Seated  and  unsealed  lands— Question  for  jury.  In 
an  action  of  ejectment  where  the  defendant  relies  on  a  tax  sale 
of  the  lands  as  unseated  lands  in  a  particular  year,  and  the  plain- 
tiffs claim  that  the  lands  were  assessed  on  the  seated  list  as  well, 
and  therefore  exempt  from  sale  as  unseated  lands,  and  the  de- 
fendant claims  that  the  lands  on  the  seated  list,  although  of  the 
same  acreage,  and  in  the  name  of  the  same  owner,  were  different 
lands,  the  disputed  question  is  for  the  jury,  and  a  verdict  and 
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judgment  for  the  defendant  will  be  sustained  in  the  abeence  of 
any  error  as  to  rulings  on  evidence  or  instructions  to  the  jury. 
Floyd  y.  Kulp  Lumber  Co.,  277. 

6.  Tax  HUe — Title  against  tide — Evidence.  In  an  action  of 
ejectment  in  which  a  tax  title  is  arrayed  against  a  tax  title,  the 
plaintifif  must  stand  upon  the  strength  of  his  own  title  and  not 
upon  the  weakness  of  that  of  his  adversary. 

Where  a  tract  of  unseated  lands  is  sold  for  taxes  and  bou^^t  in 
by  the  county  commissioners,  and  later  on  the  same  day  a  portion 
of  the  same  tract  separately  assessed,  and  thus  doubly  assessed, 
is  sold  for  taxes  and  bought  in  by  the  county  commissioners,  and 
thereafter  the  county  commissioners  sell  the  tract  described  in 
the  deed  following  the  first  sale  to  one  purchaser,  and  the  tract 
described  in  the  deed  following  the  second  sale  to  another  pur- 
chaser, the  purchaser  of  the  first  or  larger  tract  takes  title  to  the 
smaller  tract  included  therein  as  against  the  second  purchaser. 

In  such  a  case  the  purchaser  of  the  first  sale  takes  a  complete 
title,  so  that  there  is  nothing  to  pass  at  the  second  sale. 

A  sale  of  unseated  land  for  taxes  divests  the  liens  of  all  taxes 
prior  to  the  year  in  which  the  sale  is  made,  and  a  subsequent  sale 
under  taxes  for  a  year  prior  to  the  year  of  sale  but  subsequent  to 
the  year  of  the  lien  under  which  the  original  sale  was  made  passes 
no  title.    Taylor  v.  Taylor,  424. 

ELECTION  LAW. 

1.  Contested  election — Ballots — Improper  ballot — Setting  aside 
election — Certificate  to  appointing  power — Act  of  April  14,  1897^ 
P.  L.  S3.  Where  a  candidate's  name  is  printed  as  the  candidate  of 
a  party  that  he  does  not  represent,  in  violation  of  an  order  of  court, 
and  it  appears  that  a  large  number  of  ballots  were  marked  in  the 
regular  party's  square,  and  it  appears  from  all  the  circumstances 
of  the  case  that  the  ballot  as  printed  was  calculated  to  mislead 
the  voters,  and  thus  may  have  affected  the  result  of  the  election, 
it  is  the  duty  of  the  lower  court  to  so  find,  and  to  declare  the 
election  invalid  as  provided  by  the  Act  of  April  14,  1897,  P.  L. 
23,  and  report  its  decision  to  the  officers  authorized  by  law  to  fill 
the  vacancy  occurring  in  the  office  in  question. 

A  court  ought  always  to  be  slow  to  set  aside  an  election  for  any 
office,  but  when  the  legislature  has  ordained  that  under  a  certain 
state  of  facts  it  shall  so  act,  and  such  facts  plainly  appear  upon 
the  record,  the  duty  la  clear,  and  there  should  be  no  hesitation 
about  declaring  the  election  invalid.    Foy'8  Election,  14. 

2.  Contested  election^ — Certiorari — Review.  A  contested  elec- 
tion case  partakes  both  of  the  nature  of  an  action  at  law  and  of  a 
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suit  in  equity,  and  on  certiorari  the  appellate  court  is  not  limited 
to  a  formal  examination  of  the  record,  but  may  review  the  con- 
clusions of  law  and  the  decree  entered  by  the  court  below.  In 
such  cases  the  higher  court  inspects  the  record  to  determine 
whether  the  lower  court  has  exceeded  its  powers,  or  has  abused 
the  discretion  conferred  by  the  statute;  and  it  has  power  to  as- 
certain the  facts  from  the  record  and  to  correct  all  erroneous  con- 
clusions, judgments  or  decrees  based  thereon.  Foy'8  Election, 
14. 

3.  Contested  electim— Costs— Act  of  April  28,  1899,  P,  L.  118, 
Under  the  Act  of  April  28,  1899,  P.  L.  118,  relatmg  to  contested 
elections  when  the  contestant  fails  to  establish  his  right  to  the 
office  in  question,  the  petitioners  must  pay  the  costs.  Foy'8 
Ileetion,  14. 

4.  Contested  election — Costs — Bond  for  costs — Act  of  April  28, 
1899,  P.  L.  118— Constitutional  law—TUle  of  act— Bill  of  rights- 
Special  legislation — Local  legislation.  The  Act  of  April  28,  1899, 
P.  L.  118,  entitled,  ''An  Act  to  amend  the  ninth  section  of  an  act 
entitled,  *  An  Act  designating  the  several  classes  of  contested  elec- 
tions in  this  commonwealth,  and  providing  for  the  trial  thereof,' 
approved  the  nineteenth  day  of  May  A.  D.  1874,  providing  that 
the  costs  in  certain  cases  shall  be  placed  on  the  petitioners, '^  is 
sufficiently  comprehensive  in  title  to  include  the  provision  in  the 
act  requiring  a  bond  to  be  entered  with  sureties  for  the  payment 
of  costs,  as  a  condition  of  contest. 

The  Act  of  April  28,  1899,  P.  L.  118,  in  so  far  as  it  provides  for 
the  entering  of  a  bond  to  secure  the  payment  of  costs  in  an  elec- 
tion contest,  does  not  violate  that  portion  of  the  bill  of  rights 
which  directs  that  ''all  courts  shall  be  open,  and  every  man  for 
an  injury  done  him  in  his  lands,  goods,  person  or  reputation, 
shall  have  remedy  by  due  course  of  law,  and  right  and  justice 
administered  without  sale,  denial  or  delay.'' 

The  Act  of  April  28,  1899,  P.  L.  118,  requiring  a  bond  to  be 
filed  in  an  election  contest  does  not  offend  against  art.  Ill,  sec.  7, 
of  the  constitution  of  Pennsylvania  which  prohibits  the  enact- 
ment of  any  local  or  special  law  regulating  the  affairs  of  counties, 
cities,  townships,  etc.    Patton'8  Ileotion,  446. 

5.  Primary  elections — Practice,  C.  P, — Appeal  from  commis- 
sioners—Act of  Fdrrmry  17,  1906,  P.  L,  36,  The  remedy  for  a 
refusal  by  county  commissioners  to  grant  a  recount  of  votes  cast 
at  a  primary  election  under  the  Act  of  February  17,  1906,  P.  L.  36, 
because,  in  the  judgment  of  the  commissioners,  the  petitioners 
had  not  stated  any  adequate  reason  for  asserting  that  fraud  had 
been  committed  and  that  the  petition  did  not  conform  to  the 
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requirements  of  the  act,  is  by  appeal  to  the  oommon  pleas  under 
the  act  and  not  by  mandamus. 

Under  the  act  of  February  17,  1906,  the  duties  <d  oommis- 
sioners  are  not  merely  ministerial,  inasmuch  as  the  act  vests  in 
them  a  discretion  to  determine,  in  the  first  instance,  the  su£5- 
ciency  of  the  petition,  both  as  to  form  and  substance,  and  to  re- 
ject an  irregular  or  groundless  application.  Madden  y.  Moore, 
503. 

ELECTRIC  LIGHT  COMPANIES. 

1.  Negligence — Live  wire — Confyribuiary  negligence — Etfidence. 
Ey«r6tt  y.  CitiMiu'  Qas  it  Elec.  Co.,  241. 

EQUITY. 

1.  CanceUaliofi — Deed—Fraud — Undue  inflv^ence.  Where  a 
woman  sevaity-nme  years  of  age,  six  months  prior  to  her  death, 
executes  a  deed  of  real  estate  to  two  of  her  nieces,  retaining  con- 
trol thereof  during  her  own  lifetime,  in  consideration  of  a  home 
and  support  for  the  remainder  of  her  life  in  the  old  homestead 
where  she  was  bom  and  reared,  which  homestead  was  owned  by 
the  two  nieces  and  their  sister,  such  deed  wiU  not  be  canceled 
where  the  evidence  shows  that  the  purpose  of  the  grantor  was  to 
secure  a  home  for  herself  m  the  old  homestead  and  the  enjoyment 
of  her  property  by  the  two  favored  nieces  after  her  death,  and 
that  the  deed  was  prepared  by  her  own  attorney  at  her  instance, 
and  without  any  compulsion,  duress  or  misrepresentations  upon 
the  part  of  the  grantees.    Northup  v.  Hall,  20. 

2.  Cancellation  of  deed — Delivery  of  deed — Confidential  relation— 
Principal  and  agent — Burden  of  proof— Evidence.  Where  a  son, 
while  occupying  a  position  of  confidential  relation  with  his  father, 
as  his  attorney  in  fact,  secures  possession  of  a  deed  from  his  father 
to  himself  which  had  been  recorded  after  the  death  of  the  father, 
and  there  is  evidence  that  the  father  had  retained  possession  of 
the  deed  down  to  the  time  of  his  death,  the  burden  of  proof  is  on 
the  son  to  show  a  delivery  of  the  deed  to  himself  by  his  fa^er  in 
the  latter's  lifetime. 

In  such  a  case  where  there  is  no  evidence  of  the  delivery  of  the 
deed  to  the  son  during  the  father's  lifetime,  and  there  is  evidence 
that  the  father  had  declared  that  the  deed  was  not  to  be  recorded 
during  the  lifetime  of  his  wife,  and  it  appears  that  the  decedent 
left  his  estate  to  his  wife  with  a  power  of  sale  in  the  executor,  a 
chancellor's  finding  that  the  inference  of  delivery  arising  from  the 
recording  of  the  deed  had  been  overcome,  will  be  sustained  by 
the  appellate  court.    Sears  t.  Scranton  Trust  Co.,  126. 
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3.  Contracts — Vagtmieas  of  lerww — Ownership  of  business — 
Profits — Accounting,  It  is  not  the  functicm  of  the  court  of  equity 
to  make  a  contract  for  the  parties  or  to  supply  any  matmi^  stipu- 
lations of  a  contract  alleged  to  have  been  made. 

Where  a  bill  in  equity  filed  to  obtain  possesaon  of  a  business 
and  for  an  accounting  of  profits  avers  ownership  in  the  plaintiff 
and  this  is  denied  by  the  defendants  who  aver  a  sale  of  the  business 
to  them,  and  the  court  finds  as  a  fact  on  sufficient  evidence  that 
there  was  no  sale,  although  the  parties  **  had  reached  some  kind 
of  an  agreement  for  conununity  of  profits,  but  the  evidence  gave 
no  indubitable  basis  for  a  conclusion  as  to  the  terms,  because,  as 
is  probable,  the  terms  were  never  fixed,''  the  plaintiff  is  entitled 
to  the  relief  prayed  for  including  an  accounting  ibr  profits,  and 
there  is  no  justification  for  a  decree  based  on  the  assumption  of 
the  existence  of  an  agreement  by  which  the  defendants  were  en- 
titled to  share  equally  with  the  plaintiff  m  the  profits  of  the  busi- 
ness. 

There  is  no  principle  of  law  or  equity  which  authorizes  a  court 
as  remuneration  for  an  emplo3ree's  successful  management  to 
divide  the  business  or  profits  arising  therefrom  between  the  em- 
ployee and  his  employer. 

A  court  of  equity  in  dealing  with  legal  rights  adopts  and  fol- 
lows the  rules  of  law  in  all  cases  to  which  these  rules  are  appli- 
cable; and  whenever  there  is  a  direct  rule  of  law  governing  the 
case  in  all  of  the  circmnstances,  the  court  is  as  much  bound  by  it 
as  would  be  a  court  of  law  if  the  controversy  was  there  pending. 
Albright  v.  Albright,  552. 

4.  Corporations — Saks — Sale  of  franchise  and  property — Inadr 
equate  price — Stockholders — Rights  of  minority—Fraud — Injunc- 
Hon— Act  of  AprU  17,  1876,  P.  L.  30.  Ko6hl«r  v.  St.  Mary's 
Brewing  Co.,  648. 

5.  Cross  bill — Practice,  C.  P, — Parties.    A  cross  bill  may  and 
*  usually  does  introduce  new  facts  and  new  issues  not  disclosed 

by  the  original  bill;  it  is  only  necessary  that  such  facts  shall  be 
germane  to  the  subject-matter  of  the  original  bill. 

The  objection  that  a  cross  bill  is  not  germane  to  the  original  is 
waived  by  a  general  answer  to  the  cross  bill. 

New  parties  may  be  brought  in  by  a  cross  bill  which  seeks  af- 
firmative reUef  and  shows  that  the  persons  added  are  necessary 
parties  for  that  purpose;  that  is,  that  they  have  an  interest  in,  or 
material  oonnecticm  with  the  subject-matter  in  dispute  between 
the  parties  to  the  original  bill.  Sean  v.  Scranton  Trust  Co., 
126. 

6.  Ejectment  bill — Fraud.    Equity  has  no  jiu^sdiction  to  deter- 
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mine  the  rights  of  adverse  claunants  to  land  on  a  mere  allegation 
of  fraud  as  to  a  link  in  the  chain  of  title  when  there  is  no  other 
complication  either  as  to  parties  or  subject-matter,  and  where 
the  only  question  involved  is  one  of  disputed  title. 

Where  land  has  been  taken  from  a  township  and  annexed  to  a 
borough,  and  the  borough  claims  title  to  school  property  in  the 
annexed  district  by  virtue  of  the  annexation  proceedings,  and  it 
appears  that  prior  to  the  annexation  the  school  district  of  the 
township  had  conveyed  the  land  to  an  individual,  and  thereafter 
took  from  him  a  lease,  the  borough  school  district  has  no  stand- 
ing to  maintain  a  bill  in  equity  where  the  only  ground  alleged  is 
that  the  deed  from  the  township  school  district  to  its  grantee  was 
fraudulent.  In  such  a  case  there  is  an  adequate  remedy  at  law, 
and  the  bill  will  be  dismissed  as  an  ejectment  bill.  Chaiiib«rg- 
burg  Boro.  Soh.  Diat.  t.  Hamilton  Twp.  Soh.  Dist.,  119. 

7.  Equity  practice — Partition — Amended  biU.  Where  a  plain- 
tiff in  a  bill  in  partition  takes  a  decree  pro  confesso,  and  subse- 
quently desires  to  amend  the  bill  or  the  record,  he  must  serve 
notice  of  the  amendment  upon  the  defendant  personally,  or  upon 
an  attorney  whose  appearance  has  been  duly  entered  upon  the 
record  for  the  defendant.    Lincoln  v.  Africa,  546. 

8.  Equity  practice  —  Preliminary  injunction — Appeed — Review, 
The  established  practice  of  the  court  on  an  appeal  from  the  grants 
ing  or  refusal  of  a  preliminary  injunction  is  to  withhold  any  ex- 
pression of  opinion  on  the  merits  of  the  controversy  until  after 
final  hearing  and  decree  and  to  determine  only  whether  on  ihe 
facts  developed  an  injunction  should  have  been  granted  or  refused. 

A  preliminary  injunction  will  issue  against  a  water  company  to 
enjoin  it  from  operating  certain  of  its  artesian  wells,  where  it  is 
definitely  established  that  by  the  operation  of  these  wells  a  large 
spring  whose  waters  are  used  by  its  owner  for  conmiercial  pur- 
poses, is  rendered  entirely  dry.  Ross  Common  Water  Co.  t. 
Blue  Mt.  Con.  Water  Co.,  235. 

9.  Findings  of  facts — Review,  A  chancellor's  finding  of  fact  that 
no  partnership  existed  between  a  father  and  son,  in  the  former's 
lifetime,  when  based  upon  sufficient  evidence,  will  not  be  reversed 
by  the  appellate  court  in  the  absence  of  manifest  error.  Sears  t. 
Scranton  Trust  Co.,  126. 

10.  Findings  of  facts — Review — Appeals,  The  appellate  court 
will  not  interfere  with  a  chancellor's  findings  of  facts  made  on 
sufficient  evidence  imless  he  is  convicted  of  dear  and  manifest 
error.    BIyers  v.  Consumers'  Coal  Co.,  444. 

11.  Injunction — Waters — Estoppel — Mines  and  mining — Find- 
vngs  of  fact.    Equity  will  not  enjoin  the  discharge  of  water  from 
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one  coal  basin  through  a  tunnel  into  another  coal  basin,  where  it 
appears  that  the  complainant  gave  its  consent  to  the  defendant 
to  construct  the  tunnel;  that  the  complainant's  inspector  fre- 
quently went  upon  the  ground  while  the  work  was  being  done; 
that  the  defendant  was  permitted  to  make  heavy  expenditures 
on  the  work  without  objection,  and  that  the  complainants  had 
suggested  a  change  in  the  direction  of  a  channel  which  suggestion 
was  adopted  by  the  defendant.' 

Injunctions  do  not  always  issue  as  a  matter  of  right,  but  in 
many  cases  it  is  the  duty  of  courts  to  take  into  consideration  the 
conduct  and  situation  of  the  parties  m  determining  whether  this 
equitable  relief  should  be  granted. 

Findings  of  fact  in  an  equity  case  by  the  trial  judge,  if  based 
upon  sufficient  evidence,  will  not  be  reversed  in  the  absence  of 
manifest  error.    Lehigh  Valley  Coal  Co.  v.  Lentz,  346. 

12.  Jurisdiction — Parties — Executors  and  administrators — Con- 
version— CUmd  on  title — CanceUation  of  deed — Remedy  at  law — 
Will.  A  direction  to  an  executor  to  sell  the  decedent's  property 
and  pay  the  proceeds  to  the  widow  works  a  conversion,  and  gives 
the  executor  full  pK)wer  and  authority  over  the  real  estate,  with 
the  right  to  maintain  any  action  at  law,  or  in  equity,  which  might 

•  be  necessary  to  carry  out  the  direction  and  to  protect  the  interests 
with  which  it  is  charged.  This  includes  the  power  to  maintam 
a  bill  to  cancel  a  deed  in  order  to  remove  a  cloud  upon  title;  and 
what  the  executor  may  do  an  administrator  c.  t.  a.  may  also  do. 

Whatever  may  be  the  prayer  of  a  bill,  if  the  kernel  of  the  contro- 
versy is  the  legal  title  to  land,  then  equity  cannot  be  invoked;  but 
where  the  question  of  the  legal  title  is  incidental  and  subordinate 
to  other  elements  which  call  for  the  exercise  of  equitable  remedies, 
equity  will  take  and  retain  jurisdiction. 

While  objections  to  jurisdiction  can,  generally,  be  made  at  any 
stage  of  the  proceeding,  objections  to  the  jurisdiction  of  equity 
on  the  ground  that  the  proceedings  should  have  been  instituted 
on  the  law  side  of  the  court,  will  not  be  entertained,  unless  made 
within  a  reasonable  time  after  bill  filed.  Sears  v.  Scranton  Trust 
Co.,  126. 

13.  Ownership  of  business — Profits — Accounting.  Where  a  bill 
in  equity  is  filed  by  a  father  against  two  of  his  sons  to  regain 
possession  of  a  business,  and  for  an  accounting  of  profits,  and  the 
lower  court  enters  a  decree  in  favor  of  the  father  as  to  the  owner- 
ship of  the  business,  and  in  favor  of  the  sons  as  to  a  share  in  the 
profits  thereof,  the  appellate  court  in  reversing  the  decree  in 
favor  of  the  sons  will  direct  that  it  shall  be  without  prejudice  to 
them  to  assert  any  legal  claim  they  may  have  for  services  or 
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otherwise  arising  out  of  their  rdations  with  the  bunneas.    Al- 
bright T.  Albright,  562. 

14.  Parties— School  knoSorough.  Where  a  portion  of  a  town- 
ship is  annexed  to  a  borou^  and  thereafter  the  borough  files  a 
bill  in  equity  against  the  township,  involving  title  to  a  school 
property  in  the  annexed  district,  it  is  improper  to  join  with  the 
borough,  a  resident  of  the  borough  living  in  the  annexed  district 
as  a  party  plaintiff  (1)  because  such  resident  is  not  a  resident  of 
the  township,  but  of  the  borough,  and  as  such  cannot  join  with 
the  borough  to  make  the  bill  a  taxpayer's  bill  as  against  the  town- 
ship, and  (2)  because  the  borough  school  district  authorities  have 
full  power  in  themselves  apart  from  a  taxpayer  to  maintain  a  bill 
to  enforce  its  rights  in  school  property.  Chamberaburg  Boro. 
8ch.  Dist.  T.  Hamilton  Twp.  Sob.  Dist.,  119. 

15.  Specific  performance — Findings  of  fact.  Where  on  a  bill  in 
equity  to  enforce  specific  p^ormance  (d  an  alleged  parol  agree- 
ment in  relation  to  land,  the  answer  denies  all  of  the  material 
allegations  of  the  bill,  and  the  court  finds  that  the  plaintiff's  proof 
is  far  from  being  clear  and  convincing,  and  such  finding  appears 
to  be  fully  warranted  by  the  evidence,  the  Supreme  Court  will 
not  reverse  a  decree  dismissing  the  bill.    Rioketta  v.  Capweli*  268. 

16.  Street  raHways-^Farea — Municipalities — Contract — Act  of 
June  19,  1871,  P.  L.  1360.  BUnkenburg  ▼.  Phila.  E.  T.  Co., 
338. 

17.  Trusts  and  trustees — Findings  of  fact — Review.  Findings  of 
fact  by  the  court  below  adverse  to  a  complainant  in  a  bill  in  equity 
for  a  declaration  of  trust  will  not  be  reversed  by  the  appellate 
court  where  such  findings  of  fact  although  based  upon  disputed 
testimony  are  not  manifestly  erroneous.    Bierly  t.  SeoAr,  289. 

18.  Wills — Charitable  bequests — Variation  of  terms — Church  law. 
Kramph'8  Batata,  455. 

ESTOPPEL. 

1.  Equity — Injunction — Waters — Mines  and  mining — Findings 
of  fad,    Lehigh  Valley  Coal  Co.  v.  Lanti,  346. 

2.  Partnership — Dissolution — Settlement — Trade^marks— Laches, 
Moore's  Batata,  523. 

EVIDENCE. 

1.  Burden  of  proof— Principal  and  agent — Confidential  relation — 
Ddvoery  of  deed — Cancellation  of  deed— Equity.  Saara  t.  Beran- 
ton  Trust  Co.,  126. 

2.  Contract — t^ales — Parol  contemporaneous  agreement — Charge. 
Otto  Oaa  Bngine  Works  t.  Pepper,  205. 
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3.  Criminal  law-Sanks  and  bankingS^iedule  and  hooks  of 
bankrupt-'Act  of  May  9,  1899,  P,  L,  145.    Com.  ▼.  Insign,  400. 

4.  Damage9--CondemnaUon  proceedings — Tvmpike  companies — 
Practice,  C.  P, — Trial — Misstatements  of  facts — Appeals — Assign- 
ments of  error — Admission  of  testimony — Rvle  29,  Chestnut 
Hill  it  Spring  House  Turnpike  Boad  Co.  t.  Montgomery 
Co.,  1. 

5.  Deceit — False  statements,    Deppen  y.  Ufht,  79. 

6.  Ejectment — Tax  title — Title  against  title.  Taylor  y.  Taylor, 
424. 

7.  Expert  evidence — Liquor  law — Breweries.  It  is  not  improper 
for  a  trial  court  to  permit  witnesses  who  are  experienced  in  the 
manufacture  and  sale  of  beer  to  estimate  the  value  of  the  control 
of  licensed  properties  as  adjuncts  or  auxiliaries  to  a  brewery  plant. 
Stocker  t.  Schneider,  149. 

8.  Expert  testimony— Opinion,  Expert  opinion  should  not  be 
allowed  to  be  expressed  upon  a  state  of  facts  not  supported  in 
some  measure  by  evidence.  2eigler  ▼.  Simplex  Foundation 
Co.,  64. 

9.  Negligence — Actions — Parties — FaU  of  building — Opinion — 
Building  inspector— Landlord  and  tenant.    Thorp  ▼.  Boudwin,  16*5. 

10.  Negligence  —  Contributory  negligence — Live  wire — Electric 
light  companies.    Irerett  ▼.  Citlsens'  Oas  U  Elee.  Co.,  241. 

11.  Negligence — Defective  sidewalks — Notice.  Beck  t.  Ger- 
mantown  Cricket  Club,  173. 

12.  Negligence — Independent  contractor — Contract — Question  for 
jury.    Moore  ▼•  B.  F.  Sturteyant  Co.,  399. 

13.  Negligence — Personal  injuries — Medical  examination — Bar- 
ing parts  of  the  body — DamageJt—Loss  of  earning  power — Proba- 
bility of  life — Permanent  injjiry.  Benson  y.  Altoona  it  Loffan 
Valley  Elec.  By.  Co.,  290. 

14.  Negligence — Railroads — Infant — Presumption  of  incapacity 
—Contributory  negligence.  (Iresa  t.  Phlla.  it  Beadinir  By.  Co., 
482. 

15.  Negligence — Railroads — Passenger — Getting  on  car — Case 
for  jury.    Oioyanelli  y.  Krie  B.  B.  Co.,  33. 

16.  Negligence — Street  railways — Getting  on  car — Signal  to  start — 
Charge.    Cohen  y.  Phila.  B.  T.  Co.,  243. 

17.  Negligence — Street  railways — Passenger — Right  angle  col- 
lision— City  ordinance — Rules  of  company— Fire  engines.  Fane  y. 
Phila.B.  T.  Co.,471. 

18.  Negligence — Trial — Charge — Inadequacy  of  charge — Pre- 
ponderance of  testimony — Number  of  witnesses.  Dayies  y.  Phila. 
B.  T.  Co.,  176. 
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EVIDENCE— contintierf. 

19.  Parol  agreement — Memorandum  in  writing.  A  memoran- 
dum in  writing  offered  by  the  plaintiff  in  an  action  of  assumpsit 
to  corroborate  his  testimony  as  to  an  alleged  oral  agreement  with 
defendant,  is  properly  excluded  where  it  appears  that  it  was 
dated  three  months  after  the  alleged  agreement,  that  it  was  not 
made  in  pursuance  of  any  agreement,  or  in  the  presence  of  the 
defendant,  or  by  his  direction,  or  with  his  knowledge  and  consent, 
and  that  the  memorandum  on  its  face  did  not  in  fact  support,  but 
tended  to  contradict  plamtiff's  testimony.  Smith  ▼.  Dreyer, 
438. 

20.  Parol  evidence — Nonsuit — Contract.    Wallace  ▼.  Steele,  70. 

21.  Practice,  C.  P. — Trial — Witnesses — Improper  remarks — 
Withdravxd  of  juror — Wills — Mental  condition — Condition  prior 
and  subsequent  to  execution  of  will — Issue  detfisavit  vel  non — Attor- 
ney at  law — Attorney  and  dient — Privileged  communication.  Sur- 
face T.  Benti,  610. 

22.  Presumptions.  Presumptions  are  only  intended  to  supply 
the  place  of  facts,  and  when  the  facts  appear  from  the  evidence, 
presumptions  are  never  to  be  relied  u]:K)n  as  against  the  facts. 
Cohen  y.  Phila.  R.  T.  Co.,  244. 

23.  Sheriff's  interpleader — Issue — Case  for  jury.  Hoftetter  t. 
Cleaver,  233. 

24.  Statute  of  frauds — Parol  sale  of  lands.  Linooln  ▼.  Afrioft, 
547. 

25.  Statute  of  limitations — Promise  to  pay.  Shaffer's  Estate, 
36. 

26.  Title  to  unseated  lands — Tax  deeds — Claimant  by  adverse 
possession.  Where  in  an  action  of  ejectment  a  link  in  plaintiff's 
title  is  a  treasurer's  deed  which  recites  the  sale  for  taxes  of  a  large 
tract  of  imseated  land  embracing  the  lot  in  dispute,  and  there  is 
no  evidence  offered  of  a  valid  assessment  of  the  lands,  the  defend* 
ant  claiming  title  only  through  adverse  possession,  is  not  in  po- 
sition to  demand  higher  proof  of  an  assessment  than  the  deed 
itself.    D.,  L.  ii  W.  R.  R.  Co.  y.  Tobyhanna  Co.,  487. 

27.  Will — Probate — Issue  devisavit  vel  non — Refusal  of  issue — 
Testamentary  capacity —  Undue  influence.  Schweitier'a  Estate, 
231. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Counsel  fees — Surcharge.  Where  from  the  itemized  state- 
ments of  services  rendered  by  counsel  for  the  three  executors  of 
an  estate,  it  appears  that  there  was  considerable  litigation  ex- 
tended over  a  long  period  of  time,  and  the  amounts  involved  were 
large  and  the  services  rendered,  exacting,  and  there  is  no  evi- 
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EXECUTORS  AND  ADMINISTRATORS— con/inwd. 

dence  that  the  amount  claimed  waa  excessive,  the  naked  conclu- 
sions of  an  auditing  judge,  without  reasons  or  findings  of  fact, 
that  an  aggregate  of  $10,000  for  fees  was  excessive,  will  be  set 
aside.   Moore's  Estate,  516. 

2.  Decedent*8  estate — Real  estate — Purchase  at  sheriffs  sale — 
JurisdictUmy  0.  C. — Res  adjudicata — Trusts  and  trustees — Property 
of  estate — Right  of  trustee  to  become  purchaser,  Connor  ▼•  Gib- 
bons, 617. 

3.  DistrUntHon — Mistake — Statute  of  limitations.  Where  a  tes- 
tator dies  in  1892,  leaving  a  will  making  a  certain  provision  for 
his  widow,  and  his  executors,  under  a  construction  of  the  will  as- 
serted by  the  widow,  make  payments  to  the  widow  between  1892 
and  1898,  and  these  payments  are  not  questioned  by  the  residuary 
legatee  until  after  the  death  of  the  widow  in  1906,  the  residuary 
legatee  cannot  reclaim  such  payments  from  the  widow's  admin- 
istrator. The  widow  having  received  them  under  a  claim  of 
right,  did  not  receive  them  as  a  trust  fund,  and  the  relation  there- 
fore between  her  and  the  residuary  legatee  was  one  of  debtor  and 
creditor.  The  claim  was  consequently  barred  by  the  statute. 
Skeel's  Estate,  407. 

4.  Equity — Jurisdiction — Parties — Conversion — Cloud  on  title — 
Cancellation  of  deed — Remedy  at  law — WiU,  Sears  v.  Scranton 
Trust  Co.,  126. 

EXPERTS. 

1.  Expert  evidence— Liquor  law — Breweries— Evidence.  Stocker 
T.  Schneider,  149. 

2.  Expert  testimony — Opinion — Evidence.  Zeigler  v.  Simplex 
Foundation  Co.,  64. 

FARES. 

1.  Street  railways — Municipalities — Contract— ^Equity — Act  of 
June  19,  1871,  P.  L.  1360.  Blankenburg  v.  Phila.  R.  T.  Co., 
338. 

FEES. 

1.  Counsel  fees  —  Surcharge — Executors  and  administrators. 
Moore's  Estate,  516. 

2.  Sheriff^s  fees — Costs — Summoning  jurors — Mileage — Acts  of 
April  U,  1834,  P'  L'  S33,  and  July  1 1 ,  1901 ,  P.  L.  663.  Dorsett  y. 
Tioga  Co.,  628. 

FERRIES. 

1.  Landing  of  passengers — Absence  of  gang  plank — Negligence. 
Amos  y.  Del.  R.  Ferry  Co.,  362. 


Digitized  by 


Google 


682  INDEX. 

FINDINGS  OF  FACT. 

1.  Auditor — Appeals — Hemew.    Dinfta  ▼.  Wood*  250. 

2.  Auditor^Review.    Oibion'8  Istftte*  409. 

3.  EquUy — Injunction — WaUrs—Ettoppel — Mines  and  mining, 
Lohigh  VftUey  Coal  Co.  y.  Lents,  346. 

4.  EquUu — Rerriew — Appeals,  Myort  ▼.  Comumera'  Coal 
Co.,  444. 

5.  EquUySpecific  performance,    Rickettt  t.  Capwell,  268. 

6.  Equity — Trxiste  and  trustees — Review,    Biarly  ▼.  Senor,  289. 

7.  Judgment-— Opening  judgment,    Rmedar  ▼.  Monkt,  260. 

8.  Remew—EquUy,    Sean  ▼.  Scranton  Tnjwt  Co.,  126. 

FRAUD. 

1.  Equity— Ejectment  bill,  Chambwraburg  Boro.  8ch.  Diat. 
▼.  Hamilton  Twp.  8ch.  Diat.,  119. 

2.  Undue  inJhience-^quUy — Cancellation — Deed,  Northap  t. 
HaU,  20. 

3.  Variance  between  bond  and  contract— Evidence — Judgment — 
Opening  judgment.    Stockor  t.  Schneidar,  149. 

GIFTS. 

1.  Gift  to  widow — Wills — Construction — Remarriage — Defeas- 
ible estate  in  fee.    Fidelity  Trust  Co.  t.  Bobloski,  52. 

2.  Trtists  and  trustees — Resulting  trust,    Hiester  ▼.  Hiester,  102. 

HIGHWAYS. 

1.  Defective  sidewalks — Negligence — Evidence — Notice,  Beck  t. 
Germantown  Cricket  Club,  173. 

2.  Street  railways — Negligence — Passenger — Right  angle  col- 
lision—Evidence — City  ordinance — Rules  of  company — Fire  engines. 
Fane  y.  Phila.  R.  T.  Co.,  471. 

3.  Streets — Street  railvmys — Franchise — Nonuser — Recovery  of 
money  paid  to  cover  repairing — Municipal  corporations — Statute 
of  limitations,    Crawford  Co.  St.  Ry.  Co.  y.  Meadville,  606. 

4.  Turnpike  companies — Condemnation  of  road — Practice^  C,  P, 
— Practice  J  Q,  S, — Jury  of  view — Confirmation  of  report — Appeals — 
Act  of  June  2,  1887,  P,  L,  306— Construction  of  act.  Chestnut 
Hill  ii  Spring  House  Turnpike  Road  Co.  t.  Montgomery 
Co.,  1. 

HUSBAND  AND  WIFE. 

1.  Married  women — Deed  from  wife  to  hu^Hind— Ejectment — 
Mesne  profits — Real  estate,    Alexander  y.  Shalala,  297. 

2.  Married  women — Huthan4Vs  consent — Contract — Sale  of  real 
estate.    McCoy  y.  NibUck,  342. 
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3.  Semeea  of  wife — Negligence — Damages,  Hewitt  ▼.  Penna. 
B.  R.  Co.,  a97. 

INFANTS. 

1.  Presumption  of  inca'pacUy — Negligence — Contributory  negli- 
gence— Railroads— Evidence.  Oress  y.  Phila.  it  Beading  By. 
Co.,  482. 

INJtrNCTIONS! 

1.  Corporations — Sales — Sale  of  franchise  and  property — Inad- 
equate  price — Stockholders — Rights  of  minority — Fraud — Equity — 
Act  of  April  17,  1876,  P.  L.  30.  Koehler  y.  St.  Mary's  Brewing 
Co.,  648. 

2.  Equity — Waters— Estoppel — Mines  and  mining — Findings  of 
fact,    Lehigh  Valley  Coal  Co.  y.  Lenti,  346. 

INSOLVENCY. 

1.  Receivers — Corporations — Contract — Sales  agerU.  Branden- 
burg y.  Coze,  212. 

2.  Receiver — Setroff — Purchase  of  claims  for  purposes  of  setoff. 
U.  8.  Brick  Co.  y.  Middletown  Shale  Brick  Co.,  81.  U.  8. 
Brick  Co.  y.  Beading  Shale  Brick  Co.,  81. 

INSURANCE. 

1.  Fire  Insurance — CanceUatian — Notice — Substitution,  A  pol- 
icy of  fire  insurance  is  a  contract  of  indemnity,  and  iinless  it  is 
canceled  by  mutual  consent,  or  the  policy  provides  that  it  may 
be  terminated  on  the  option  of  the  parties  and  is  so  terminated, 
it  will  continue  ia  force  for  the  term  for  which  it  was  written.  If 
the  right  to  terminate  is  reserved  m  the  policy,  the  conditions 
upon  which  it  is  to  be  exercised  must  be  strictly  complied  with; 
and  if  a  certain  number  of  days  is  required  to  intervene  before  the 
notice  to  cancel  is  to  take  effect,  the  policy  will  stiU  be  in  force 
and  cancellation  will  not  become  e£fective  until  the  expiration 
of  the  time  named  in  the  notice. 

If  the  insurance  company  allege  as  a  defense  in  an  action  on  its 
policy  that  the  assured  has  waived  a  five  days'  notice  of  cancella- 
tion, or  that  he  has  replaced  the  policy  by  another  policy  and 
thereby  relieved  the  company  from  liability,  it  is  incumbent  upon 
the  company  to  aver  in  its  affidavit  of  defense  and  prove  on  the 
trial,  not  only  that  such  was  the  intention  of  the  assured  but 
that  his  intention  was  carried  out  with  his  consent  and  by  his 
agreement  with  the  company. 
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The  mere  procurement  of  another  policy  on  the  same  property 
and  for  the  same  amount  after  the  notice  and  within  the  five-day 
limit  does  not  disclose  an  intention  on  the  part  of  the  assured  to 
cancel  the  earlier  policy  or  to  relieve  the  company  from  liability 
thereon;  and  in  order  that  it  may  have  such  effect,  the  company 
must  aver  and  prove  that  the  assured  consented  and  a^p:-eed  to  the 
cancellation  and  the  substitution  of  the  later  for  the  earher  policy. 

A  fire  insurance  policy  contained  a  provision  permitting  the 
insurance  company  to  cancel  the  policy  on  five  days'  notice.  The 
company  gave  a  notice  on  November  7.  The  insured  immediately 
took  out  a  policy  in  another  company  without  any  notice  to, 
or  arrangement  with,  the  first  company.  The  property  was 
destroyed  by  fire  on  November  11.  Held,  that  the  first  com- 
pany was  bound  to  bear  its  ratable  share  of  the  loss.  Scheel  t. 
Oerman-Amerioan  Ini.  Co.,  44. 

2.  Ldfe  insurance — Application  attached  to  policy — Act  of  May  1 1 , 
1881,  P.  L.  W.  In  an  action  upon  a  policy  of  life  insurance  the 
insured  may  offer  in  evidence  the  policy  without  the  copy  of  the 
application  attached  to  the  policy,  where  it  appears  from  an  in- 
spection of  the  papers  that  the  copy  attached  to  the  pK>hcy  was 
not  a  correct  copy  of  the  original  application  signed  by  the  in- 
sured.   Ellis  y.  Met.  Life  Ins.  Co.,  230. 

INTEREST. 

1.  Mvtual  accounts — Decedents^  estates — Demand.  Interest  on 
a  claim  against  a  decedent's  estate  is  not  demandable  where  it 
appears  that  both  the  claimant  and  the  decedent  had  advanced 
money  that  was  used  by  the  latter  in  promoting  a  joint  enter- 
prise, that  there  had  been  mutual  accounts  between  them  which 
had  not  been  adjusted  and  a  balance  struck  prior  to  decedent's 
death,  and  that  there  had  not  been  any  demand  made.  Oibson's 
■state,  409. 

2.  Partnership — Surviving  partner — Option  to  purchase — As- 
sumption  of  debts.    Moore's  Estate,  516. 

INTESTACY. 

1.  WiU  —  Construction — '^Cash'^ — Real  estate  —  Disinheriting 
heir.   WaUon  y.  Martin,  248. 

2.  WiU — Construction — Issue — Trusts  atvd  trustees — Vested  and 
contingent  estates — Income.    Leech's  Estate,  311. 

ISSUE. 

1 .  Sheriffs  interpleader-evidence — Case  fcfr  jury.  Hostetter  ▼. 
Cleaver,  233. 
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ISSUE  DEVISAVIT  VEL  NON. 

1.  WiUs — Mental  condition— Evidence — Condition  prior  to  and 
subsequent  to  execution  of  tuiU.    Surfaee  y.  Benti,  610. 

2.  Will — Probate — Refusal  of  issue — Testamentary  capacity — 
Undue  influence— Evidence.    Schweitzer's  Estate,  231. 

JUDGMENT. 

1.  Appeals — Time— Verdict.  Rively  y.  Media,  Middietown, 
Aston  it  Chester  Dec.  Ry.  Co.,  9.  Taylor  ▼.  Media,  Middle- 
town,  Aston  ii  Chester  Elec.  Ry.  Co.,  9. 

2.  Confession  of  judgment—Bond — Trespass — Capias.  Com.  t. 
Keenan,  276. 

3.  Opening  judgment— Findings  of  fact.  Where  on  a  rule  to 
open  a  judgment,  the  court  finds  from  competent  testimony  that 
the  ground  alleged  by  the  defendants  for  opening  the  judgment  is 
not  sustained,  the  Supreme  Court  will  not  reverse  the  order  dis- 
charging the  rule,  in  the  absence  of  clear  error.  Raeder  y.  Monks, 
269. 

4.  Opening  judgment — Fraud — Variance  between  bond  and  con- 
tract— Evidence.  A  judgment  entered  on  a  judgment  bond  being 
properly  opened  a  judgment  on  a  verdict  for  defendant  on  the 
trial  of  a  resulting  issue  will  be  affirmed,  where  the  evidence  in 
both  proceedings  tends  to  show  that  the  plaintiff  agreed  in  writing 
to  sell  to  the  defendant  a  brewery  plant  and  assign  certain  leases 
on  licensed  houses,  and  execute  a  new  lease  after  the  termination 
of  the  existing  leases  for  the  term  of  ten  years;  that  the  judgment 
bond  given  in  pursuance  of  the  contract  varied  from  the  latter 
in  the  fact  that  it  provided  for  semiannual  payment  of  interest 
instead  of  an  annual  payment,  and  provided  for  payment  of  prin- 
cipal in  one  year  instead  of  ten  years;  that  the  defendant  was 
induced  to  sign  the  bond  by  false  representations  of  the  counsel 
who  had  prepared  it,  who  was  acting  for  both  parties;  that  plain- 
tiff had  refused  to  assign  the  leases  or  execute  a  new  lease  for  ten 
years;  and  that  the  contract  was  an  entire  one  inasmuch  as  the 
leases  were  to  be  used  in  connection  with  the  brewery  busi- 
ness. 

In  such  a  case  it  is  proper  for  the  jury  to  take  into  consideration 
the  value  of  the  leases  and  deduct  such  amount  from  the  amount 
of  the  original  judgment.    Stocker  y.  Schneider,  149. 

5.  Opening  judgment — Vendor  and  vendee— Ejectment.  McCol- 
lum  y.  Shook,  28. 

6.  Res  adjudicata — Master  and  servant.  Stradley  y.  Bath 
Portland  Cement  Co.,  108. 

7.  Townships — Indebtedness — Collateral  attack — Act  of  March  31 , 
1864,  P-  ^-  l^^'    Oilboy  y.  Duryea  Boro.,  252. 
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JURISDICTION,  C.  P. 

1.  Deeds — Habendum  dause—Life  estate — Contingent  remamd- 
ersSale  under  Price  act— Petition,  Swift  ▼.  Hart>ison- Walker 
EefraetorlM  Co.,  584. 

2.  Jurisdiction  of  state  and  federal  courts — NegUQence — Skips 
and  shipping — Ferryboat— 4jimitaiion  of  liability — Value  of  vessel 
and  freight.    Amos  y.  Del.  R.  Ferrj  Go.»  362. 

JURISDICTION,  EQUITY. 

1.  Equity — Parties-^xecuters  and  administrators — Conversion — 
Cloud  on  UUe — Cancellation  of  deed — Remedy  at  law — Will,  Sean 
y.  Scranton  Trust  Co.,  126. 

JURISDICTION,  0.  C. 

1.  Decedent*  s  estate — Real  estate— Executors  and  admini^atars — 
Purchase  at  sherifTs  sale — Res  adjudicata.    Connor  t.  01M>ons, 

617. 

JURORS. 

1.  Summoning  jurors — Costs— Sheriff's  fees — Mileage — Acts  of 
Apnl  Uy  18S4,  P.  L.  SSS,  and  July  11, 1901,  P.  L.  BBS,  DorMU  t. 
Tioga  Co.,  628. 

JURY  AND  JUROR. 

1.  Withdrawal  of  juror— PracticCy  C,  P.— Trial— Witnesses— 
Improper  remarks.   Surface  ▼.  Bents,  610. 

LACHES. 

1.  Partnership  —  Dissolution  —  Settlement — Estoppd  —  Trade- 
marks.   Moore's  Estate,  523. 

LANDLORD  AND  TENANT. 

1.  Coallease — Mines  and  mining — Affidavit  of  d^ense,  Laiarus 
T.  Lehigh  it  Wilkes-Barre  Coal  Co.,  532. 

2.  Negligence — Actions — Parties — Fall  of  building— Evidence — 
Opinion— Building  inspector.    Thorp  t.  Boudwin,  165. 

LICENSE. 

1.  Railroads — Agreements  as  to  crossing— Easement.  Lehigh  A 
N.  E.  R.  R.  Co.  ▼.  Bangor  A  Portland  Ry.  Co.,  350. 

LIFE  ESTATES. 

1.  Deeds — Habendum  clause — Contingent  remainders— Sale  un- 
der Price  act — Petition — Jurisdiction.  Swift  t.  Harbison- 
Walker  Refractories  Co.,  584. 
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LIFE  ESTATES— coniinwed. 

2.  WiU — Construdioii— DevUe — Trusts  and  trustees.  Duval's 
EBtmU,  356. 

3.  Wmi—FamUy  agreenient—Decedent^s  estate— Fee  simple  estate. 
Heokman  ▼.  Kipp»  436. 

LIFE  EXPECTANCY. 

I.  Negligence — Damages — Permanent  disabilUy.  Amos  ▼.  DoL 
B.  Ferry  Oo.»  362. 

LIQUOR  LAW. 

I.  Breweries — Evidence— Expert  evidence.  Stoekor  ▼.  Schnei- 
der, 149. 

LOCAL  AND  SPECIAL  LEGISLATION. 

1.  Election  law — Contested  election — Costs — Bond  for  costs — Act 
of  April  28,  1899,  P.  L.  llS—ConstUvHonal  law— Title  of  act— Bill 
of  rights.    Patton's  Xfection,  446. 

MARRIED  WOMEN. 

1.  Contract — Sak  of  real  estate — Hutband^s  consent.  Where  a 
married  woman  executes  an  agreement  to  sell  her  real  estate  and 
puts  the  vendee  in  possession,  but  subsequently  refuses  to  execute 
a  deed  alleging  that  her  husband  had  not  joined  in  the  agreement, 
she  will  not  be  entitled  to  recover  in  ejectment  the  land  in  ques- 
tion, if  it  appears  that  she  had  never  asked  her  husband  to  join 
in  the  agreement,  and  that  he  had  never  refused  to  join  .therein. 

A  married  woman  may  make  a  valid  contract  for  the  sale  of 
her  land,  although  she  may  not  be  able  to  execute  it  by  reason  of 
the  refusal  of  her  husband  to  join  in  the  deed.  If  for  this  reason 
she  is  not  able  to  execute  it,  she  must  return  to  the  vendee  what- 
ever payments  or  outlays  he  may  have  made  in  reliance  on  the 
contract.    McCoy  ▼.  Niblick,  342. 

MASTER  AND  SERVANT. 

1.  Fellow  servant — Car  repairer  and  fireman — Assumption  of  risk 
— Negligence — Railroads.    Sloppy  ▼.  Penna.  R.  R.  Co.,  636. 

2.  Fellow  servant — Negligence.  Zeiirl^r  ▼.  Simplex  Founda- 
tion Co.,  64. 

3.  Fellow  servant  —  Negligence — Steam  vessels — Engineer  and 
oiler— Admiralty.   HoUit  ▼.  Widener,  466. 

4.  NegUgence—Cantributory  negligence.  Peterson  ▼.  Hk  Tan- 
ning Co.,  434. 

5.  Negligence — Minor  employee — Duty  to  instruct — Contributory 
negligence.    Long  ▼.  Folwell  Bros,  it  Co.,  314. 
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6.  Railroads — Negligence — ^^  Respondeat  superior** — Malicious 
act  of  railroad  policeman — Presumption,  Berryman  ▼.  Ponn«. 
R.  R.  Co.»  621. 

7.  Salary — Installments — Actions.  When  an  employee  on  a 
contract  for  a  fixed  period,  at  a  per  annum  salary  pa3rable  monthly, 
has  been  wrongfully  discharged,  he  can,  if  he  sees  fit,  bring  a  sepa- 
rate action  as  each  installment  of  salary  falls  due;  yet  if  no  action 
is  brought  until  more  than  one  is  due,  all  installments  that  are  then 
due  must  be  included  in  the  one  action;  and  if  an  action  is  brought 
when  more  than  one  is  due,  a  recovery  in  such  action  will  be  an 
effectual  bar  to  a  second  suit  brought  to  recover  installments 
which  were  due  at  the  time  of  the  inception  of  the  first  action; 
and  this  on  the  theory  that  a  judgment  settles  everything  in- 
volved in  the  right  to  recover,  not  only  matters  that  were  raised, 
but  those  which  might  have  been  raised.  Stradloy  ▼•  Bath 
Portland  Cement  Co.,  108. 

MASTERS. 

1 .  Practice  —  Equity  —  Equity  rules  —  Procedure  —  PartiHon — 
Costs.    Lincoln  ▼.  Africa,  546. 

MAXIMS. 

1.  "  Respondeat  superior  " — Railroads — Negligence — Master  and 
servant — Malicious  act  of  railroad  policeman.  Berryman  ▼, 
Penna.  R.  R.  Co.,  621. 

MINES  AND  MINING. 

1.  Coal  lease— Landlord  and  tenant — Affidami  of  defense.  In  an 
action  of  assumpsit  against  a  coal  company  to  recover  the  value 
of  coal  mined  from  a  small  tract- of  land,  forming  part  of  a  much 
larger  tract  of  coal  lands,  operated  under  a  lease  from  pkuntifiTs 
predecessors  in  title  to  the  assignors  of  defendant  company,  an 
affidavit  of  defense  is  insufficient  which  denies  that  title  to  the 
small  tract  ever  existed  in  plaintiffs  or  their  predecessors,  or  ihsX 
any  right  to  the  tract  passed  under  the  lease,  and  claims  title  in 
defendants  by  purchase  after  the  date  of  the  lease,  but  which 
does  not  show  any  chain  of  title  in  the  defendants  from  tiie  com- 
monwealth, does  not  contain  an  averment  as  to  how  title  became 
vested  in  its  grantors,  and  which  admits  the  existence  of  the  lease 
and  defendants'  possession  thereunder.  Lasarui  ▼.  Lehiir^  * 
Wilkes-Barre  Coal  Co.,  532. 

2.  Equity  —  Injunction  —  Waters  — Estoppel  — Findings  of  facL 
Lehigh  Valley  Coal  Co.  v.  Lents,  346. 


Digitized  by 


Google 


INDEX.  689 

MISTAKES. 

1.  ExeciUors  and  administrators — DisUribulion — StaivU  of  limi- 
tations.   Skoel's  Bfltat«,  407. 

MUNICIPAL  LAW. 

L  MunidpalitieH — Contract — Street  railways— Fares-^qmiy — 
Ad  ofJvne  19,  1871,  P.  L.  1360.  BUnkonburg  ▼.  PhU*.  B.  T. 
Oo.»  338. 

MUNICIPAL  LIENS. 

L  Vendor  and  vendee — Articles  of  sale — Real  estate — Covenants — 
"  Good  and  cmnplete  "  title — Assessment  for  sewer.  Fisher  ▼. 
Beading  Bealty  Co.,  98. 

MURDER,  see  Criminal  Law. 

NEGLIGENCE. 

L  Actions  —  Parties  —  Fall  of  building — Evidence — Opinion  — 
Building  inspector — Landlord  and  tenant.  Where  a  person  is 
injured  by  the  collapse  of  a  building,  and  it  is  doubtful  whether 
the  owner  or  the  tenant  is  liable  for  the  negligent  act  which  caused 
the  accident,  the  party  injured  may  sue  each  party,  but  if  he 
recovers  judgment  against  both,  he  can  claim  only  one  satisfac- 
tion. In  a  suit  against  the  tenant  the  latter  may  show  that  he 
was  without  fault,  and  that  the  negUgence  of  the  owner  was  the 
cause  of  the  accident.  Thus  hp  may  show  that  the  building  con- 
demned was  unsafe  before  he  occupied  it,  that  it  had  been  im- 
properly repaired,  and  that  the  owner  had  notice  of  its  defective 
condition. 

In  such  a  case  where  the  tenant  is  charged  with  overloading  the 
floors  and  thus  causing  the  accident,  he  may  show  that  at  the  time 
of  the  occurrence  the  floors  were  only  loaded  in  the  usual  way, 
and  that  there  was  no  unusual  loading  on  that  date  to  cause  the 
accident. 

In  an  action  by  an  employee's  wife  against  the  employer  to  re- 
cover damages  for  the  death  of  her  husband  caused  by  the  col- 
lapse of  a  building  leased  by  the  defendant,  the  case  is  for  the  jury 
where  the  plaintiff  charges  that  the  accident  was  caused  by  the 
overloading  of  the  floors  of  the  building,  and  produces  one  witness 
who  testifies  that  he  was  a  city  building  inspector,  that  he  was 
familiar  with  the  building  for  several  years,  that  prior  to  the  oc- 
cupancy by  the  defendant  he  condemned  it  and  required  repairs 
to  be  made;  and  that  immediately  after  the  accident  he  had  ex- 
amined every  part  of  the  building,  and  judging  from  the  broken 
joists  and  other  conditions  was  of  the  opinion  that  overloading 
Vol.  ccxxviii — i4 
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caused  the  collapse,  although  he  did  not  know  as  a  fact  that  the 
floors  had  been  overloaded.    Thorp  ▼.  Boudwin,  165. 

2.  Damages — Charge — Use  of  figures.  While  the  use  of  figures 
by  way  of  illustration  in  charging  the  jury  as  to  a  method  of 
ascertaining  the  present  value  of  a  loss  of  future  earnings  is  dan- 
gerous practice,  yet  such  use  is  not  a  ground  for  reversal,  if  the 
judge  tells  the  jury  that  he  is  only  using  the  figures  by  way  of 
illustration,  and  that  he  did  not  want  them  to  think  that  he  was 
figuring  on  any  verdict,  or  that  they  indicated  what  he  thought 
about  the  case. 

On  the  trial  of  an  accident  case  a  trial  judge  cannot  be  convicted 
of  error  in  saying  that  one  is  only  bound  to  take  such  medical 
treatment  as  a  man.  of  ordinary  prudence  would  be  likely  to  un- 
dergo. 

In  a  case  to  recover  damages  for  personal  injuries  sustained  in  a 
railroad  accident  where  the  evidence  shows  that  about  five  months 
after  the  accident  the  plaintiff  was  stricken  with  apoplexy  and 
plaintiff's  five  medical  experts  testify  that  the  accident  was  the 
cause  of  the  paralysis  and  the  defendant's  six  experts  deny  it, 
the  case  is  for  the  jury,  and  the  trial  judge  is  not  called  upon  to 
give  any  particular  instructions  on  the  subject  of  the  weight  of 
the  evidence  as  he  would  be  where  there  is  a  great  preponderance 
of  evidence  on  one  side.  Benson  t.  Altoona  &  Logan  Valley 
llec.  By.  Co.»  290. 

3.  Damages — Hmbaiid  and  mfe — Services  of  wife.  Recovery  by 
a  husband  for  the  loss  of  the  services  of  his  wife  includes  not  only 
services  in  the  ordinary  sense  of  the  word  but  the  assistance  and 
comfort  which  under  the  circumstances  he  would  receive  from  her; 
and  the  recov^y  for  his  loss  is  not  limited  to  the  period  before 
suit  was  commenced.    Hewitt  t.  Penna.  B.  B.  Co.,  397. 

4.  Damages — Loss  of  earning  power — Probability  of  life — Per- 
manerU  injury — Evidence.  On  the  trial  of  an  accident  case  where 
the  evidence  tends  to  show  a  permanent  loss  of  earning  power  by 
the  plaintiff,  and  his  health  is  discussed  by  numerous  medical 
experts  on  each  side,  and  it  appears  that  before  the  accident  he 
had  been  in  good  health,  and  that  since  the  accident  he  had  not 
been  able  to  work,  it  is  not  error  for  the  trial  judge  to  tell  the  jur>' 
that  they  could  "look  at  this  man  and  determine  on  the  weight  of 
the  evidence  from  his  appearance  and  from  the  evidence  how  long 
he  would  be  likely  to  live,  and  if  his  injuries  are  perman^it,  then 
he  ought  to  be  compensated  for  the  loss  of  earning  power." 

While  life  tables  are  admissible  in  evidence,  the  probability  of 
life  can  be  shown  in  other  ways.  Benson  t.  Altoona  &  Logan 
Valley  Xlec.  By.  Co.,  290. 


Digitized  by 


Google 


INDEX.  691 

NE(}LIGENCE-  continued. 

6.  Damages — Permanent  disability— -Expectancy  of  life.  Where 
the  age  of  a  plamtiff  at  the  time  of  an  accident,  and  her  previous 
physical  condition  and  habits  of  life  are  in  evidence  and  plaintiff 
herself  appears,  the  jury  are  competent  to  judge  her  probable  ex- 
pectancy of  hfe,  and  where  the  medical  testimony  shows  that  her 
disability  will  likely  be  permanent  and  always  accompanied  by 
pain  and  suffering  to  relieve  which  electrical  and  other  treatment 
will  be  required,  such  treatment  may  be  considered  in  estimating 
the  damages.    Amot  ▼.  Del.  B.  Ferry  Co.»  362. 

6.  Defective  sidewalk — Notice — Evidence,  In  an  action  against 
an  owner  of  property  fronting  on  a  pubhc  highway,  to  recover 
damages  for  personal  injuries,  sustained  by  the  plaintiff's  foot 
sinking  into  a  hole  in  the  board  sidewalk,  it  is  error  to  submit  the 
case  to  the  jury  where  there  is  no  evidence  whatever  to  show  that 
the  hole  was  in  existence  at  any  time  prior  to  the  accident,  or 
that  the  board  by  reason  of  weakness  or  decay,  gave  way  at  the 
time  under  the  weight  of  the  plaintiff.  The  principle  of  res  ipsa 
loquitur  does  not  apply  to  such  a  case.  Beck  ▼.  Oermantown 
CrieketClub,  173. 

7.  Electric  light  cmnpunies — Lice  wire — Contributory  negligence — 
Evidence,  In  nn  action  against  an  electric  light  company  to  re- 
cover damages  for  the  death  of  plaintiff's  wife  caused  by  an  elec- 
tric current  passing  through  a  wire  clothesline  with  which  the 
deceased  came  in  contact,  no  recovery  can  be  had  whete  the  evi- 
dence shows  that  the  deceased  or  some  one  acting  for  her  attached 
the  clothesline  in  her  yard  to  one  of  defendant's  poles  and  a  guy 
wire  in  the  alley  back  of  the  yard,  and  that  a  cross  arm  carrying 
an  electric  wire  broke,  causing  the  wire  to  come  intoi  contact  with 
the  guy  wire,  and  thus  conununicating  the  current  to  the  clothes- 
line.   Xverett  t.  Citiieni'  Gas  &  Xleo.  Go.,  241. 

8.  Ferries — Landing  of  passengers — Absence  of  gang  plank. 
Where  a  ferry  company  fails  to  supply  a  gang  plank  to  connect 
the  boat  with  the  floating  dock  at  the  point  where  passengers 
land,  although  it  supplies  one  at  the  center  of  the  boat  for  horses, 
and  it  appears  that  a  passenger  is  injured  while  landing  owing  to 
the  absence  of  such  plank,  and  that  the  accident  could  have  been 
avoided  if  a  plank  had  been  supplied,  the  company  is  guilty  of 
negligence,  and  liable  in  damages  to  the  person  injured.  In  such 
a  case  it  is  not  required  of  the  plaintiff  to  show  that  it  was  usual 
and  proper  for  ferryboats  to  have  gang  planks. 

In  such  a  case  the  plaintiff's  contributory  negligence  is  a  ques- 
tion for  the  jury  where  it  appears  that  plaintiff  was  in  the  act  of 
stepping  from  the  boat  to  the  dock  when  the  boat  and  dock  were 
in  contact,  presenting  an  even  surface,  that  she  then  looked  ahead 
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and  stepped,  and  as  she  was  doing  so  the  boat  receded  somewhat, 
and  her  foot  instead  of  reaching  the  dock  went  into  the  space  be- 
tween and  was  crushed  by  the  returning  surge  of  the  boat.  Amos 
▼.  Delaware  RlTor  Ferry  Co.,  362. 

9.  Fire — Jumping  from  hwrning  building — Proximate  cause.  In 
a  suit  to  recover  damages  for  personal  injuries  received  in  an  at- 
tempt to  escape  from  a  burning  hall  a  recovery  will  be  set  aside 
where  the  evidence  of  plaintiff  shows  conclusivdy  that  the  prox- 
imate cause  of  the  accident  was  not  the  alleged  negligence  of  de- 
fendant in  failing  to  provide  a  proper  egress  from  the  hall  but  a 
blow  from  a  chair,  thrown  by  an  unknown  person,  which  stunned 
plaintiff  and  prevented  her  from  using  the  main  stairs  in  front,  by 
which  everybody  else  in  peril  escaped.    Baker  ▼.  Thompson,  543. 

10.  Imputed  tiegligence — Parent  and  child — Delegation  of  aur 
thority — Contributory  negligence.  Where  a  parent  commits  a  child 
six  years  old  to  its  sister  fourteen  years  old,  competent  for  her 
age  as  caretaker  and  the  child  is  killed  in  an  accident  through 
the  contributory  negligence  of  the  sister,  the  latter's  uegiisence 
must  be  imputed  to  the  parent  in  an  action  by  the  parent  to  re- 
cover damages  for  the  death.  Ghross  t.  Phila.  &  Reading  Ry. 
Co.,  482. 

11.  Independent  contractor—Evidence — Contract--Qu£8tion  for 
jury.  A  contractor  to  place  machinery  and  erect  a  smokestack 
sublet  the  building  of  the  smokestack  to  another  person.  The 
c<mtract  between  them  was  partly  in  writing  and  partly  oral,  and 
there  was  a  dispute  in  relation  to  the  oral  part  of  it.  A  man  in  the 
employ  of  the  owner  of  the  property  was  injured  by  the  fall  of 
material  in  the  building  of  the  stack.  In  a  suit  brought  by  the 
injured  man  against  the  contractor  there  was  evidence  tenduig  to 
show  that  while  the  subcontractor  furnished  men  and  machinery, 
the  whole  control  and  management  of  the  work  was  under  the 
charge  of  the  contractor.  HcW,  that  the  case  was  for  the  jury,  and 
that  a  verdict  and  judgment  for  the  plaintiff  should  be  sustained. 
Moore  t.  B.  F.  Sturtevant  Co.»  399. 

12.  Master  and  servant — Contributory  negligence.  In  an  action 
by  an  employee  against  his  employer  to  recover  damages  for  pw- 
sonal  injuries,  the  question  of  the  plaintiff's  contributory  n^i- 
gence  is  for  the  jury  where  the  evidence  tends  to  show  that  the 
plaintiff  was  ordered  to  work  in  the  near  vicinity  to  moving  ma- 
chinery without  a  guard  around  it,  and  that  he  had  not  been 
warned  of  the  danger  or  given  any  instructions  as  to  the  machin- 
ery.   Peterson  ▼.  Hk  Tanning  Co.,  434. 

13.  Master  and  servant — Fellow  servant.  In  an  action  against 
an  employer  to  recover  damages  for  the  death  of  a  workman 
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killed  by  the  failing  of  the  weight  of  a  pile  driver  under  which 
he  was  working,  a  nonsuit  is  properly  entered  where  the  evidence 
shows  that  there  was  no  defect  or  break  either  in  the  apparatus 
or  the  engine  which  ran  it,  and  the  only  evidence  as  to  the  action 
of  the  engineer  before  the  accident,  was  that  he  made  a  motion 
which  would  cause  the  hammer  to  rise  but  not  to  fall;  and  there  is 
no  evidence  that  the  engineer  was  incompetent,  or  if  he  was,  that 
the  defendant  knew  of  his  incompetency,  or  that  it  was  the  cause 
of  the  accident.    Zoigler  ▼.  Simplex  Foundation  Co.,  64. 

14.  Master  and  servant — Fellow  servant — Steam  vessels — En^ 
gineer  and  oiler — Admiralty,  In  the  absence  of  direct  authority 
to  represent  the  owner,  the  chief  engineer  of  a  vessel  is  the  fellow 
8er\'ant  of  an  oiler. 

An  oiler  on  a  steam  yacht  who  is  injured  by  slipping  on  an  al- 
leged defectively  guarded  platform  and  who  admits  that  he  vol- 
untarily continued  to  work  on  the  platform  after  he  knew  from 
experience  that  it  was  dangerous  is  not  entitled  to  recover  against 
the  owner  of  the  vessel  by  reason  of  a  promise  to  "  fix  "  the  plat- 
form given  to  him  by  the  engineer.    Hollis  ▼.  Widoner,  466. 

15.  Master  and  servant — Minor  employee — Duty  to  instruct — 
Contributory  negligence,  A  boy  sixteen  years  old  is  not  entitled 
to  recover  damages  for  peroonal  injuries  from  his  employer  be- 
cause of  the  failure  of  the  latter  to  instruct  him  as  to  the  danger- 
ous character  of  a  machine,  where  the  evidence  shows  that  the 
boy  was  told  to  gather  up  and  carry  away  a  pile  of  waste  lying 
on  the  floor  at  the  side  of  a  carding  machine  with  which  the  boy 
was  perfectly  familiar,  and  that  in  doing  so  he  was  injured  by 
coming  in  contact  with  the  cogwheels  of  the  machine.  Long  v. 
FolwoU  Bros.  &  Co.,  314. 

16.  Negligence  of  agent — Carriers — Common  carriers — Railroad 
— Agency  for  soliciting  freight,  Dulanoy  &  Wh&rton  t.  Phila.  & 
R.  Ry.  Co.,  180. 

17.  Personal  injuries — Evidence — Medical  examination — Baring 
parts  of  the  body.  Where  the  plaintiff  in  an  accident  case  has  sub- 
mitted to  a  private  physical  examination  by  three  physicians 
representing  the  defendant,  and  they  are  prepared  to  give  their 
testunony  as  to  the  marks  upon  the  plaintiff's  body,  the  latter 
will  not  be  required  to  bare  parts  of  his  body  for  the  examination 
of  the  jury.  Benion  ▼.  Altoona  &  Lofan  Valley  Xlee.  Ry. 
Co.,  290. 

18.  Railroads — Infant — Presumption  of  incapacity — Contribu- 
tory negligence— Evidence,  In  an  action  to  recover  damages  for 
the  death  of  a  child  killed  under  circumstances  which  would  have 
absolutely  precluded  recovery  in  the  case  of  an  adult,  where  it 
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appears  that  the  child  lacked  but  a  few  days  of  being  fourteen, 
the  presumption  of  incapacity  to  appreciate  and  avoid  danger  \a 
very  feeble,  and  is  clearly  rebutted  by  testimony  showing  that 
the  child  had  had  years  of  experience  in  connection  with  the  very 
danger  which  was  risked  and  possessed  unusual  capacity  in  other 
affairs.    Gross  t.  Phlla.  &  aeading  Ry.  Co.,  482. 

19.  Railroads — Master  and  servant — FeUotc  servant — Car  re- 
pairer and  fireman — Assumption  of  risk,  A  railroad  car  repairer 
and  the  crew  of  a  train  engaged  in  switching  cars  onto  the  repair 
track  are  fellow  servants,  the  work  of  each  being  complementary 
to  that  of  the  other  in  accomplishing  a  general  purpose  under  com- 
mon authority'. 

Where  a  car  repairer  working  under  a  crippled  car  on  a  siding 
reserved  for  that  purpose,  is  killed  by  a  collision  resulting  from  the 
negligent  shifting  of  another  car  onto  the  siding,  and  the  proxi- 
mate cause  of  the  accident  is  the  failure  on  the  part  of  the  fireman 
of  the  shifting  crew  to  conununicate  to  the  engineer  an  order 
given  by  the  conductor,  the  railroad  company  cannot  be  held 
liable  in  an  action  for  damages  for  the  death.  Sloppy  v.  Penn«. 
R.  R.  Co.»  636. 

20.  Railroads — Master  and  servant — '^Respondeat  superior  " — 
Malicious  act  of  railroad  policeman,  Borrjmftii  t.  Penna.  R.  R. 
Co.,  621. 

21.  Railroads — Passenger — Getting  on  car — Evidence — Case  for 
jury.  It  is  the  duty  of  a  carrier  to  give  intending  passengers  a 
reasonable  opportunity  to  enter  a  train  in  safety  before  it  is  started, 
and  the  failure  to  do  so,  resulting  in  injury  to  a  passenger,  is  ac- 
tionable negligence  for  which  the  carrier  is  liable. 

A  passenger  is  entitled  to  have  his  suit  against  a  railroad  com- 
pany go  to  the  jury,  where  his  own  testimony  corroborated  by 
others,  but  contradicted  by  the  defendant,  tends  to  show  that 
after  the  train  which  he  intended  to  take  was  announced,  he  pro- 
ceeded to  board  it;  that  when  he  was  on  the  second  step  his 
f lusher  progress  was  barred  by  persons  standing  on  the  platform; 
that  the  train  then  started  and  ran  over  a  switch  and  was  sud- 
denly stopped  with  a  jerk,  when  one  of  the  men  on  the  platform 
was  thrown  or  fell  against  the  plaintiff,  who  was  precipitated  to 
the  ground  and  injured  by  the  wheel  of  the  car  passing  over  his 
leg.    GiovanoUi  ▼•  Xrio  R.  R.  Co.,  33. 

22.  Railroads — Passenger — Presumption  of  negligence.  In  an 
action  by  a  passenger  against  a  railroad  company  to  recover 
damages  for  personal  injuries  where  nothing  hi^pens  to  the  car 
on  which  the  plaintiff  was  riding  and  there  is  no  collision  nor 
breakage  of  anything  there  is  no  presumption  of  negligence. 
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In  an  action  against  a  railroad  company  by  a  woman  to  recover 
damages  for  personal  injmies,  binding  instructions  for  defendant 
are  proper  where  plaintiff  testified  that  when  the  conductor  an- 
nounced the  station  and  she  tried  to  put  her  foot  out,  "one  train 
struck  the  other  train  and  I  fell,"  and  plaintiff's  husband  testified 
that  in  one  second  one  car  pulled  another,  and  the  evidence  show8 
that  there  was  no  injury  to  the  car  on  which  the  plaintiff  was  rid- 
ing.   Levin  t.  Phlla.  &  B.  Ry.  Co.,  266. 

23.  Railroads — Passenger — Remote  and  proximate  cause.  Where 
a  raihroad  company  negligently  carries  a  woman  passenger  beyond 
the  station  where  she  is  entitled  to  alight,  and  compels  her  to  get 
off  the  train  at  the  next  station,  in  a  dark  night  and  in  a  drizzling 
rain,  with  two  children  and  a  large  basket,  and  because  of  the  mud 
she  cannot  reach  the  highway  leading  back  to  her  destination,  and 
walks  along  the  tracks  which  she  was  told  by  a  bystander  was 
the  best  way  to  go,  and  while  thus  walking  falls  and  is  injured,  the 
company  will  be  liable  to  her  in  damages  for  the  injuries  sustained. 

In  such  a  case  the  railroad  company  ought  to  have  reasonably 
anticipated  that  plaintiff  would  do  just  what  she  did.  It«  own 
neglect,  therefore,  was  the  proximate  cause  of  the  injury.  Rein- 
ard  ▼.  Bloomsburg  &  SuUivan  R.  R.  Co.,  384. 

24.  Ships  and  shipping — Ferryboai—Limitalian  of  liability — 
Valve  of  vessel  and  freight — Jurisdiction  of  state  and  federal  courts. 
The  fact  that  the  laws  of  Pennsylvania  forbid  a  conunon  carrier 
from  limiting  his  liability  for  negligence  does  not  take  away  the 
jurisdiction  of  the  state  court  because  the  federal  laws  limit  the 
liability  of  the  owner  of  a  vessel  in  the  operation  of  which  a  person 
is  injured,  to  the  amount  or  value  of  the  interest  of  the  owner  in 
the  vessel  and  freight. 

In  such  a  case  the  vessel  owner  may  make  his  defense  of  lim- 
ited liability  if  he  so  chooses,  and  he  may  if  he  desires,  have  a 
special  finding  as  to  the  value  of  the  vessel.  Amos  t.  Del.  R. 
Ferry  Co.,  362. 

25.  Street  railways  —  Damages — Nervous  shock — Fright.  The 
rule  that  there  can  be  no  recovery  of  damages  for  bodily  or  mental 
suffering  resulting  from  fright  unconnected  with  physical  injury, 
applies  where  the  relation  of  carrier  and  passenger  exists. 

The  rule  is  applicable  to  a  miscarriage  resulting  from  a  nervous 
shock  to  a  woman  occasioned  by  an  electric  car  in  which  she  was 
riding  bumping  over  the  track  at  an  open  switch.  Morris  ▼. 
Lack.  &  Wyoming  Valley  R.  R.  Co.,  198. 

26.  Street  railways— F'right  of  horses — Speed  of  car — Nonsuit. 
In  an  action  against  a  street  railway  company  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  as  a  result 
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of  the  frightening  of  plaintiff's  horses  by  an  dectric  car,  a  non- 
suit is  property  entered,  where  it  appears  from  the  testimony  of 
plaintiff's  witnesses  that  the  car  was  running  at  the  usual  speed 
and  not  more  than  ten  to  fifteen  miles  an  hour  betwe^i  cross 
streets,  and  it  is  not  shown  that  the  speed  of  the  oar  contributed 
in  any  way  to  the  accident.  Oondry  ▼.  WilkM-Barre  ft  Wyo- 
ming Valley  Tract.  Oo.»  270. 

27.  Street  railways — Getting  an  car — Signal  to  start — Evidence — 
Charge,  In  an  action  by  a  woman  and  her  husband  against  a 
sfk'eet  railway  company  to  recover  damages  for  personal  injuries 
to  the  wife,  received  while  boarding  a  car,  three  witnesses  whose 
credibility  was  imimpeached  testified  that  the  signal  to  start  the 
car  was  given,  not  by  the  conductor,  but  by  an  imauthorised 
passenger  standing  upon  the  back  platform.  The  man  himself 
who  pulled  the  bell  testified  to  the  fact.  To  offset  this  there 
was  but  tiie  statement  of  the  husband  that  the  conductor  rang 
the  bell,  which  statement  upon  cross-examination  was  eith^  with- 
drawn or  rendered  doubtful  by  his  own  admission.  Heldy  that  it 
was  the  duty  of  the  trial  judge  to  call  l^e  jury's  attention  to  the 
fact  that  the  husband's  statement  was  unsupported  and  was 
contradicted  by  three  credible  witnesses,  and  to  caution  them 
against  an  arbitrary  or  capricious  disregard  of  the  weight  of  the 
evidence  in  favor  of  the  defendant. 

Where  an  unauthorised  passenger  gives  the  signal  to  start  a 
street  car,  and  a  passenger  in  boarding  the  car  is  injured  as  the 
result  of  the  starting  of  the  car,  the  railway  company  is  not  liable 
for  the  injuries  sustained.    Cohan  ▼.  Phlla.  R.  T.  Co.,  243. 

28.  Street  railwaysr-Passenger — Right  angle  collision — Evidence 
— City  ordinances — Rtdes  of  company — Fire  engines.  Where  an 
injury  has  been  caused  by  the  omission  of  a  duty  imposed  by  an 
ordinance  relating  to  the  act  complamed  of,  the  failure  to  cmnply 
with  the  ordinance  may  be  ground  for  an  inference  of  negligence, 
and  the  ordinance  itself  is  admissible,  but  merely  as  evidence  of 
negligence. 

In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  personal  injuries  reo^ved  by  a  passenger  in  a  oar  which 
was  struck  in  a  right  angle  coliision  at  intersecting  street  crossings 
by  a  fire  engine,  a  city  ordinance  giving  fire  engines  the  right  of 
way  on  street  railway  tracks  is  properly  excluded  as  not  pertinent 
to  the  issue. 

In  such  a  case  it  is  not  reversible  error  for  the  court  to  exclude 
a  rule  of  the  company  requiring  cars  to  stop  while  fire  engines  are 
passing  and  a  municipal  ordinance  requiring  cars  to  stop  at  the 
near  side  of  main  streets,  wheite  the  charge  of  the  court  places  as 
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high  a  degree  of  care  on  the  motorman,  as  that  imposed  by  the 
rule  and  ordinance  and  there  is  nothing  in  the  evidence  to  show 
that  failure  to  observe  either  was  the  proximate  cause  of  the  ac- 
cident.   Fane  t.  Phila.  R.  T.  Co.,  471. 

29.  Street  railways — Wagon  and  electric  car —  Head-on  collision — 
ConiribiUory  negligence— Case  for  jury.  In  an  action  against  a 
street  railway  company  to  recover  damages  for  personal  injuries 
suff^^  in  a  head-on  collision  between  a  wagon  which  the  plain- 
tiff was  driving  and  an  electric  car,  the  contributory  negligence 
of  the  plaintiff  is  for  the  jury,  where  the  evidence  tends  to  show 
that  on  the  day  of  the  accident  the  driveway  alongside  of  the 
railway  track  was  covered  with  ice  so  that  it  was  almost  impossible 
to  drive  over  it  with  a  smooth  shod  horse  which  the  plaintiff  was* 
driving;  that  plaintiff  turned  onto  the  tracks  over  rails  which  were 
flat,  and  after  traveling  upon  the  track  for  about  600  feet,  a  car 
came  towards  him  at  a  high  rate  of  speed  ringing  no  gong  and 
giving  no  signal;  that  the  day  was  very  foggy  so  that  the  car 
could  only  be  seen  for  a  short  distance,  and  that  the  motorman's 
view  of  the  track  was  interfered  with  because  the  window  in 
front  of  him  was  closed  and  there  was  sweat  upon  it.  Bivoly  t. 
Media,  Bliddletown,  Alton  St  Chester  Xlec.  Ry.  Co.,  9.  Tay- 
tor  ▼.  Media,  Middletown,  Aston  ft  Chester  Xlec.  Ry.  Co.,  9. 

30.  Trial — Charge — Inadequacy  of  charge — Preponderance  of 
testimony — Number  of  witnesses.  In  an  accident  case  against  a 
street  railway  company  where  the  plaintiff  alone  testifies  that  the 
car  had  stopped  before  she  attempted  to  al^t,  and  eight  cred- 
ible and  disinterested  witnesses  directly  contradict  her,  it  is  re- 
versible error  for  the  trial  judge  in  his  charge  to  minimize  the 
advantage  which  the  defendant  had  by  reason  of  the  marked  nu- 
merical preponderance  of  the  witnesses  in  it«  favor,  and  to  fail 
to  instruct  the  jury  as  to  the  difference  between  interested  and 
disinterested  testimony,  and  caution  them  to  have  regard  thereto 
in  weighing  the  conflicting  testimony,  although  no  particular  re- 
quest was  made  for  such  instructions.  DaTftes  t.  Phila.  R.  T. 
Co.,  176. 

NEWSPAPERS. 

1 .  FaUvre  to  publish  ovmer^s  name — Criminal  law — A  d  of  May  S, 
1907,  P.  L.  167.    Com.  ▼.  Short,  279. 

NONSUITS. 

1.  Contract— Evidence — Parol  evidence.    Wallace  ▼.  Steele,  70. 

2.  Negligence— Street  raihoays— Fright  of  horse — Speed  of  car, 
Condry  ▼.  WIlkes-BaiTe  &  Wyoming  Valley  Tract.  Co.,  270. 
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1.  Insurance  —  Fire  insurance  —  Cancellation  —  Svbstitvtion, 
Sehool  T.  Qernum-Amorieftii  Ins.  Co.,  44. 

2.  Negligence — Defective  sidetivUks — Evidence,  Back  ▼.  Oer- 
mantown  Criekot  Club»  173. 

PARENT  AND  CHILD. 

I.  DeUgaJtUm  of  avihority — Negligence — Imputed  negligence — 
Contributory  negligence.  OroM  ▼.  Phila.  ft  Reading  Ry.  Co.» 
482. 

PARTIES. 

1.  Equity—Jurisdiction— ExeciUors  and  administratorsr-Conver' 
nion — Cloud  on  title — Cancellatiofi  of  deed — Remedy  at  law — WiU — 
Delivery  of  deed — Confidential  relation — Principal  and  agent — 
Burden  of  proof— Evidence — Deed — Delivery — Attorney  for  both 
parties.    Sears  t.  Scranton  Trust  Co.,  126. 

2.  Ijondlord  and  tenant — Building  inspector — Negligence — Ac^ 
turns — Fall  of  building — Evidence — Opinimi.  Thorp  t.  Boudwin, 
165. 

3.  School  la  w^Borough— Equity.  Chambersburg  Boro.  8eh. 
Dist.  ▼.  Hamilton  Twp.  Seh.  Dist.,  119. 

4.  Wills — Partition — Trusts  and  trustees.  Johnson  t.  Oaul, 
75. 

PARTITION. 

1.  Order  of  inquest  in  partition — Appeals — Interlocutory  decree — 
Decree  on  citation — Quashing  appeal.    Tressler's  Bstats,  281. 

2.  Practice — Equity — Equity  rules — Procedure — Master — Costs — 
Decree — Confirmation — Appeals — Statute  of  frauds — Parol  sale  of 
lands — Tenants  in  common — Evidence — Amended  bill.  Lincoln  ▼. 
Africa,  546. 

3.  Real  estate — Practice,  0.  C. — Inquest — Confirmation  of  return 
—Ad  of  March  29, 1832,  P.  L.  190.    Duffy's  Bstate,  563. 

4.  Wills — Trusts  and  trustees — Parties.    Johnson  t.  Gaul,  76. 

PARTNERSHIPS. 

1.  Death  of  partner — Banks  and  banking — Certificate  of  deposit — 
Statute  of  limitations.    Gardner's  Xstate,  282. 

2.  Dissolution  —  Settlement  —  Estoppel  —  Trade-marks — Laches. 
Where  a  partnership  agreement  provides  that  upon  the  death  of 
either  partner  the  surviving  partner  may  take  over  the  business  as 
a  going  concern,  using  the  deceased  partner's  share  "in  the  money 
in  loan  account,  assets  and  property  of  the  firm,"  being  required 
to  compensate  the  estate  of  the  deceased  partner  therefor,  with 
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a  further  provision  for  an  appraisement  of  ^'the  stock  on  hand 
and  merchandise  assets/'  an  appraisement  made  in  accordance 
with  a  construction  of  the  agreement,  accepted  and  acquiesced  in 
by  all  parties  in  interest  for  a  period  of  six  years,  which  does  not 
take  into  account  the  trade-marks  and  good  will  of  the  firm,  is 
conclusive. 

Courts  are  not  disposed  to  look  with  favor  upon  attempts  to 
question  a  private  settlement  between  partners  which  are  not 
made  promptly.*  Hence,  if  a  partner,  or  one  claiming  through 
him,  permits  a  settlement  to  stand  for  a  long  time  unquestioned, 
his  laches  will  bar  an  action  to  open  it  or  set  it  aside,  unless  the 
delay  is  satisfactorily  explained.    Moore's  Estate,  523. 

3.  Partner'a  interest — OuMcmding  liabilities.  In  computing  the 
value  of  a  deceased  partner's  share  in  the  business,  his  portion  of 
firm  liabilities  incurred  by  the  partners  jointly  in  the  purchase  of 
stock  for  their  individual  ownership  is  properly  charged  off  against 
his  interest  in  the  firm,  as  the  effect  of  such  a  use  of  the  partner- 
ship moneys  was  to  withdraw  such  funds  from  the  partnership. 
Moore's  Estate,  516. 

4.  Service  of  process — Sheriff's  return.  Where  an  action  is 
brought  against  two  persons  named  trading  as  a  partnership, 
the  return  of  the  sheriff  is  good  where  he  states  that  he  served  the 
writ  upon  one  of  the  defendants,  naming  him  by  name,  as  ''general 
manager,  and  one  of  the  defendants.''  In  such  a  case  the  word-s 
''general  manager"  may  be  considered  as  surplusage. 

In  an  action  against  a  partnership  the  service  of  the  writ  is 
good  for  the  purpose  of  binding  the  partnership  property  and  as- 
sets if  made  upon  one  or  more  of  the  partners.  If,  however,  it  is 
sought  to  hold  not  only  the  partnership  property,  but  the  sep- 
arate and  personal  estate  of  each  individual  partner,  then  the 
service  must  be  made  upon  each  partner.    Walsh  ▼.  Kirby,  194. 

5.  Surviving  partner — Option  to  purchase — Assumption  of  debts — 
Interest.  Where  partnership  articles  give  the  surviving  partner 
a  right  to  take  over  the  deceased  partner's  share  by  paying  there- 
for in  certain  annual  installments  with  interest,  the  assumption 
by  the  survivor,  who  is  solvent,  of  the  obligations  of  the  decedent's 
estate  for  firm  debts  so  as  to  fully  discharge  the  estate  from  lia- 
bility therefor,  is  equivalent  to  cash  pajrment  and  the  survivor  is 
liable  for  interest  only  on  the  ascertained  value  of  the  deceased's 
share  from  the  time  of  the  election  to  take  it.  It  is  immaterial 
to  the  estate  in  such  a  case  whether  the  obligations  are  paid  in 
cash  or  whether  money  for  this  purpose  is  borrowed  upon  long 
time  and  at  low  interest,  nor  does  the  fact  that  collaterals  belong- 
ing to  the  estate  remain  in  pledge  for  the  firm  debts  make  any 
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dififerenee  where  this  is  in  accordance  with  the  terms  of  the  part- 
nership agreement.    Moore's  Estate,  516. 

PATENT  RIGHTS. 

1.  Corporatwns — Promissory  notes — Act  of  April  12 ^  t87t^  P.  L. 
60.    ShoweU  ▼.  Barr,  42 

POINTS. 

1.  Answers  to  poiMs — Criminallaw — Murder — Degree  of  crime- 
Use  of  deadly  loeapons — Presumption — Charge.    Com.  t.  Chap- 

ler,  630. 

2.  Answers  to  points — Practice,  C.  P. — Charge — Trials — Harm- 
less error — Appeals.    Jackson  t.  Peniia.  R.  B.  Co.,  566. 

POWERS. 

1.  Power  of  sole — Will — Construction — Conversion  of  realty  into 
personalty — Vested  and  contingent  interest.  Battenfeld  t.  Kline, 
91. 

PRACTICE,  C.  P. 

1.  Affidavit  of  defense-election — Appeals.  The  question  of  the 
necessity  of  an  affidavit  of  defense  in  an  action  against  a  carrier 
for  loss  of  goods,  where  plaintiff  waives  the  tort  and  sues  in  con- 
tract, cannot  be  raised  by  the  defendant  on  appeal,  whwe  de- 
fendant has  elected  to  file  an  affidavit,  and  proceeded  to  trial 
under  the  issue  raised  by  the  pleadings.  Ridgway  Orain  Co.  t. 
Penna.  B.  R.  Co.,  641. 

2.  Affidavit  of  defense — Failure  of  consideration — Pramissofy 
notes.    Showell  ▼.  Barr,  42. 

3.  Affidavit  of  defense — Mines  cmd  mining — Coal  lease— Land- 
lord and  tenant.  Laaarus  ▼.  Lehich  A  Wilkes-Barre  Coal  Co., 
532. 

4.  Cross  bill — Parties— Eqtdty.  Sears  ▼.  Seranton  Trust  Co., 
126. 

5.  Election  law — Primary  eUctions — Appeal  from  commisxUmen^ 
—Act  of  February  17,  1906,  P.  L.  36.    Hadden  ▼.  Moore,  503. 

6.  Equity — Equity  rules — Procedure — PartiHon — Master — Coais. 
Since  the  adoption  of  the  new  equity  rules,  a  master  in  partition 
merely  executes  the  decree  of  the  court  after  the  rights  of  liie 
parties  have  been  judicially  determined;  before  a  master  mi^  be 
appomted  to  make  partition  the  court  must  ascertain  the  intereste 
and  titles  of  the  parties,  and  enter  a  decree  that  partition  shidl  be 
made. 

Where  a  decree  for  partition  is  taken  pro  confesso  for  want  of 
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an  answer,  and  the  case  is  forthwith  referred  to  a  master  to  make 
the  partition,  without  any  prior  adjudication,  all  proceedings  after 
the  filing  of  the  original  bill  will  be  set  aside;  and  the  appellate 
court  in  reversing  the  case  will  direct  the  plaintiffs  to  pay  the 
costs  made  by  them,  including  the  master's  fee,  and  the  defend- 
ants to  pay  their  own  costs.    Lincoln  ▼.  Africa,  546. 

7.  Equity  —  Partition  —  Decree — Confirmation — A  ppeals.  The 
report  of  a  master  returning  a  scheme  of  partition  must  be  fol- 
lowed by  a  decree  of  confirmation  before  further  proceedings  are 
had.  The  decree  then  made  is  a  final  decree  from  which  an  appeal 
may  be  taken.    Lincoln  ▼.  Africa,  546. 

8.  Pleading — Corporation — Change  of  name.  Where  a  corpo- 
ration issues  a  bond  of  indemnity  and  subsequently  changes  its 
corporate  name  by  proceedings  under  the  Act  of  April  22,  1903, 
P.  L.  251,  and  thereafter  a  suit  is  brought  upon  the  bond,  in  which 
suit  the  former  name  of  the  corporation  is  used  in  the  body  of  the 
statement  without  reference  to  a  change  of  name,  the  court  will, 
after  the  expiration  of  the  time  limit  for  bringing  the  suit,  permit 
the  statement  to  be  amended  so  as  to  set  forth  the  new  name  of 
the  company  with  a  proper  averment  as  to  the  change  of  name. 
First  Nat.  Bank  of  Freoland  ▼.  IveroU,  272. 

9.  Trials — Answers  to  points— Charge — Harmless  error — Ap- 
peals. The  mistake  of  a  trial  judge  in  unqualifiedly  affirming  a 
point  which  is  not  quite  consistent  with  a  correct  general  charge 
does  not  amount  to  reversible  error  when  the  verdict  shows  no 
resulting  injury  therefrom. 

A  point  is  properly  refused  when  not  based  upon  evidence 
which  is  uncontradicted.    Jackson  t.  Penna.  R.  R.  Co.»  566. 

10.  Trial — Misstatements  of  facts.  Alleged  misstatements  of 
fact  in  a  charge  will  not  be  considered  by  the  appellate  court  if 
they  were  not  specially  called  to  the  attention  of  the  trial  judge; 
this  is  especially  so  where  such  misstatements  are  not  material. 
Chestnut  Hill  &  Spring  House  Turnpike  Road  Co.  t.  Mont- 
gomery Co.»  1. 

11.  Trial — Remarks  of  counsel.  Where  counsel  makes  no  re- 
quest for  the  withdrawal  of  a  juror  because  of  an  improper  re- 
mark of  his  adversary,  it  will  be  assumed  that  he  is  satisfied  with 
a  warning  given  by  the  trial  judge  to  the  jury  to  disregard  the 
objectionable  remark.  Benson  t.  Altoona  &  Logan  Valley 
Xlec.  Ry.  Co.»  290. 

12.  Trial — Witnesses — Improper  remarks — Withdrawal  of  juror. 
When  any  irrelevant  or  improper  matter  tending  to  prejudice  or 
mislead  the  jurors  is  placed  before  them  by  a  witness,  and  es- 
pecially a  witness  who  is  also  a  party,  the  court  should  act  promptly 
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and  protect  the  party  whose  cause  is  exposed  to  the  improper 
influence  by  withdrawing  a  juror.  It  is  quite  as  necessary  to  pro- 
tect a  party  against  improper  remarks  to  a  jury  made  by  a  wit- 
ness as  it  is  against  such  remarks  when  uttered  by  counsel.  Sur- 
face T.  BantB,  610. 

PRACTICE,  EQUITY. 

1.  Equity — Partition — Amended  bill,    Lincoln  t.  Africa,  546. 

PRACTICE,  O.  C. 

1.  Real  estate — Partition — Inquest — Canfirmaiion  of  return — 
Act  of  March  29,  1832,  P.  L.  190.    Duffy'i  Katate,  663. 

PRACTICE,  Q.  S. 

1.  Turnpike  companies — Condemnation  of  road — Practice,  C.  P. 
— Jury  of  mew — Confirmation  of  report — Appeals — Act  of  June  t, 
1887,  P.  L.  S06— Construction  of  act,  Chaitnut  Hill  &  Spring 
Houia  Turnpike  Road  Co.  t.  Montgomery  Co.,  1. 

PRESUMPTIONS. 

1.  Criminal  law  —  Murder  —  Degree  of  crime  —  Use  of  deadly 
weapons — Charge — Ansfwers  to  points.    Com.  t.  Chapler,  630. 

2.  Negligence — Street  railways — Getting  on  car — Signal  to  start — 
Evidence — Charge,    Cohen  t.  Phila.  B.  T.  Co.,  243. 

3.  Presumption  as  to  compliance  with  statutory  provisions — Sale — 
Re(d  estate — Price  act— Lapse  of  time.  Swift  t.  Harbison- 
Walker  Befractoriei  Co.,  584. 

4.  Presumption  of  incapacity — Negligence — Railroads — Infant — 
Contributory  negligence— Evidence,  Oreii  t.  Phila.  &  Reading 
By.  Co.,  482. 

5.  Presumption  of  negligence  —  Negligence  —  Railroads — Pa«- 
senger.    Levin  t.  Phila.  A  B.  By.  Co.,  266. 

6.  Railroads — Policeman — Master  and  servant.  Berryman  ▼- 
Penna.  B.  B.  Co.,  621. 

PRICE  ACT. 

1.  Sale  under  Price  act — Deeds — Habendum  dause-^bife  estate — 
Contingent  remainders — Petition— J urisdu^ion— Lapse  of  time — 
Presumption  as  to  compliance  unth  statutory  provisions.  Swift  ▼. 
Harbison- Walker  Befractoriei  Co.,  584. 

PRINCIPAL  AND  AGENT. 

1.  Equity — Cancellation  of  deed — Delivery  of  deed — Confidential 
relation— Burden  of  proof— Evidence.  Sean  t.  Scranton  Trust 
Co.,  126. 
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2.  Limitations  on  authority— Shares  of  stock— Saks,  Sloan  t. 
Brown,  495. 

3.  Sales  agent — Receivers — Corporations — Insolvency — Contract. 
Brandenburg  t.  Coxa,  212. 

PRINCIPAL  AND  SURETY. 

1.  Bond  to  secure  contract — Variance  from  contract — Release  of 
surety.  Where  a  bond  issued  by  a  surety  company  refers  to  an 
agreement  between  the  principal  in  the  bond  and  the  obligee,  and 
recites  so  much  of  the  agreement  as  relates  to  what  the  principal 
had  engaged  to  do,  and  for  the  performance  of  which  the  surety 
had  become  liable,  a  variance  in  the  performance  of  the  contract 
from  that  portion  recited  in  the  bond  will  discharge  the  surety,  if 
it  appears  that  the  ability  of  the  principal  to  perform  his  part  of 
the  contract  had  been  thereby  materially  lessened,  and  the  risk 
of  the  surety  correspondingly  increased. 

The  interest  of  a  surety  in  an  earlier  contract  between  the  prin- 
cipal and  the  obligee  to  which  the  surety  is  not  a  party  can  arise 
only  at  the  point  where  the  liability  of  the  surety  is  touched,  and 
where  such  liability  is  touched,  it  must  be  in  connection  with 
something  material  before  the  variance  frona  the  contract  can  be 
made  available  as  a  defense  to  the  bond. 

The  doctrine  that  a  surety  is  a  favorite  of  the  law,  and  that  a 
claim  against  him  is  strictissimi  juris  does  not  apply  where  the 
bond  or  undertaking  is  executed  upon  a  consideration  by  a  cor- 
poration organized  to  make  such  bonds  or  undertakings  for  profit. 
While  such  corporations  may  call  themselves  '^surety  companies" 
their  business  is  in  all  essential  particulars  that  of  insurance.  Thei  r 
contracts  are  usually  in  the  terms  prescribed  by  themselves,  and 
should  be  construed  most  strictly  in  favor  of  the  obligee. 

In  an  action  on  a  bond  given  to  secure  the  performance  of  a 
contract  where  the  principal  claims  that  the  obligee,  the  other 
party  to  the  contract,  had  released  him  from  all  obligation  to 
complete  the  work  contemplated  by  the  contract,  and  this  claim 
is  disputed  and  denied,  the  contention  raised  by  the  conflict  of 
evidence  must  be  passed  upon  as  a  question  of  fact  by  the  jury. 
Young  T.  Amer.  Bonding  Co.  of  Balto.,  373. 

2.  Indemnity  bond — Construction,  Where  the  bond  of  a  credit 
indemnity  company  provides  that  "  in  case  this  company  issues 
to  the  indemnified  a  new  bond  prior  to  the  expiration  of  this  one, 
losses  occurring  during  the  term  of  the  new  bond  on  sales  of  mer- 
chandise shipped  within  the  twelve  months  immediately  prior 
to  the  expiration  of  this  bond  shall  be  covered  and  may  be  proven 
under  this  new  bond,  subject  to  its  provisions  and  limitations,  the 
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same  as  though  the  goods  had  been  shipped  during  its  term/'  and 
a  new  bond  is  so  issued,  there  can  be  no  recovery  for  loss  occurr- 
ing during  the  pendancy  of  the  second  bond  on  goods  sold  during 
the  pendency  of  the  first  to  a  class  of  purchas^^  included  in  the 
old  bond  but  excluded  by  the  provisions  of  the  new.  Nat.  Aniline 
&  Cham.  Co.  t.  Amar.  Credit  Indam.  Co.,  588. 

PROMISSORY  NOTES. 

1.  Affidavit  of  defense — Failwre  of  amsideraJtion.  In  an  action 
upon  promissory  notes  where  the  plaintiff  is  the  indorsee  of  the 
payee  and  took  the  notes  after  maturity,  and  the  statement  does 
not  aver  that  the  plaintiff  is  a  holder  in  good  faith  and  f<Mr  value, 
and  that  at  the  time  the  notes  were  negotiated  he  had  no  notice 
of  any  infirmity  in  the  instrument,  an  affidavit  of  defense  is  suflS- 
cient  which  avers  failure  of  consideration  caused  by  certain  acts 
of  the  payee  in  violation  of  his  express  agreement  inducing  the 
execution  of  the  notes,  and  that  the  notes  were  **put  into  the 
hands  of  plaintiff  under  a  collusive  arrangement  to  assist  the  payee 
in  collecting  them  contrary  to  the  defendant's  rights."  Showall 
V.  BwT,  42. 

2.  Patera  ri^his— Corporations— Act  of  April  12,- 1872,  P.  L.  60. 
Promissory  notes  given  in  payment  for  the  stock  of  a  corpcHiation 
to  which  the  payee  of  the  notes  has  assigned  patent  rights,  are 
not  within  the  contemplation  of  the  Act  of  April  12,  1872,  P.  L. 
60.    Showall  y.  Bur,  42. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Case  for  jury — Negligence — Railroads — Passenger — Getting 
on  car— Evidence.    Oiovanalli  t.  Bria  R.  E.  Co.,  33. 

2.  Case  for  jury — Negligence — Street  railways — Wagon  and 
electric  car —  Head-on  collision — Contrifniiory  negligence.  Riraly  ▼. 
Madia,  Middlatown,  Aston  A  Chastar  Blac.  By.  Co.,  9.  Tay- 
lor T.  Madia,  BCiddlatown,  Aston  &  Chastar  Blac.  Ry.  Co.» 
9. 

3.  Charge — Contract — Soles — Parol  contemporaneous  agreement — 
Evidence.    Otto  Gas  Engina  Works  t.  Pappar,  205. 

4.  Charge — Criminal  law — Murder — Degree  of  crime — Use  of 
deadly  weapons  —  Presumptions — Answers  to  points.  Com  ▼. 
Chaplar,  630. 

5.  Charge— Evidence — Negligence — Street  railways — Getting  on 
car-signal  to  start.    Cohan  t.  Phila.  B.  T.  Co.,  243. 

6.  Charge — Inadequacy  of  charge — Preponderance  of  testimony — 
Number  of  witnesses.    Davias  t.  Phila.  B.  T.  Co.,  176. 

7.  Charge—  Use  of  figures — Damages — Negligence — Bemarks  of 
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counsel — Trial — Practice,  C.  P.    Benson  t.  Altoona  &  Logan 
Valley  Elec.  By.  Co.,  290. 

8.  Evidence — Sheriffs  interpleader -^  Issue.  Hoitetter  t. 
Clearer,  233. 

9.  Practice^  C.  P. — Trials — Ansv>ers  to  points — Charge — Harm- 
less error — Appeals.    Jackson  t.  Penna.  B.  B.  Co.,  566. 

10.  Question  for  jury— 'Ejectment — Tax  titles — Seated  and  urir 
sealed  lands.    Floyd  t.  Kulp  Lumber  Co.,  277. 

11.  Question  for  jury  —  Negligence  —  Independent  contractor — 
Contract— Evidence.    Moore  t.  B.  F.  Sturterant  Co.,  399. 

PROXIMATE  CAUSE. 

1.  Negligence — Fire — Jumping  from  burning  building.  Baker 
T.  Thompson,  543. 

PROXIMATE  AND  REMOTE  CAUSE. 

1.  Negligence — Railroads — Passenger.  Beimard  t.  Blooms- 
burg  A  SuUiTan  B.  B.  Co.,  384. 

PUBLIC  OFFICERS. 

1.  Chief  burgess--Boroughs—Act  of  May  2S,  1893,  P.  L.  IIS. 
Com.  T.  Fenner,  201. 

2.  State  treasurer — Dea;Ui  of  treasurer  elect — Holding  over  — 
Vacancy— Constitutional  law— Act  of  May  9, 1874,  P-  L-  i^6.  The 
state  treasurer  is  a  constitutional  officer  whose  term  is  limited  by 
the  constitution  to  two  years,  and  such  term  cannot  be  extended 
by  an  act  of  assembly. 

The  Act  of  May  9,  1874,  P.  L.  126,  which  provides  that  "the 
term  of  office  of  the  state  treasurer  shall  hereafter  commence  on 
the  first  Monday  of  May  next  succeeding  his  election,  and  shall 
continue  for  two  years,  or  imtil  his  successor  shall  be  duly  quali- 
fied," is  an  unconstitutional  exercise  of  the  legislative  power  in 
so  far  as  it  attempts  to  extend  the  term  of  the  office  beyond  the 
period  of  two  years. 

The  death  of  the  treasurer  elect  before  he  qualifies  creates  a  va- 
cancy in  the  office  at  the  end  of  the  incumbent's  term  on  the  first 
Monday  of  May,  and  the  incumbent  is  therefore  not  entitled  to 
hold  over  until  a  successor  be  elected  and  qualified  to  fill  the  office. 
In  such  a  case  the  governor  has  the  right  to  appoint  and  commis- 
sion another  person  to  fill  the  vacancy  at  the  end  of  the  incum- 
bent's term.    Com.  t.  Sheats,  301. 

PUBLIC  POLICY. 

1.  WiUs — Charitable  bequests — Religious  institutions — Doctrine. 
Kramph's  Estate,  455. 

Vol.  ccxxviii — 45 
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RAILROADS. 

1.  Agreements  as  to  crossing — License — Easement,  A  grant  by 
one  railroad  company  to  another  of  the  right  to  construct  a  cross- 
ing over  the  grantor's  tracks,  without  containing  any  words  indi- 
cating a  grant  in  perpetuity  or  an'  interest  in  land,  is  a  mere  li- 
cense, and  is  revocable  at  any  time  before  the  crossing  is  actually 
constructed. 

A  license  in  respect  to  real  estate  is  an  authority  to  do  a  partic- 
ular act  or  series  of  acts  on  the  land  of  another  without  possessing 
an  estate  or  interest  therein,  while  an  easement  always  implies  an 
interest  in  the  land  in  or  over  which  it  is  to  be  enjoyed.  In  the 
grant  of  an  easement  two  distinct  elements  are  involved,  a  domi- 
nant tenement  to  which  the  right  is  appurtenant,  and  a  servient 
tenement  upon  which  the  servitude  is  imposed.  A  hcense  is  in 
the  nature  of  a  personal  privilege  and  may  be  revoked  before 
any  rights  have  been  asserted  under  it,  or  money  expended  on 
the  faith  of  the  privilege  granted. 

If  an  eajsement  be  granted  in  terms,  or  by  language  from  which 
such  an  interest  under  settled  rules  of  construction  is  implied, 
the  covenants  will  be  accordingly  enforced.  Where  the  language 
used  is  of  doubtful  import  it  is  for  the  court  to  construe  the  instru- 
ment and  determine  whether  the  grant  is  of  a  permanent  interest 
running  with  the  land,  or  only  a  personal  privil^;e  affecting  the 
rights  of  the  parties. 

While  licenses  are  usually  given  by  parole,  they  may  be  con- 
ferred by  instruments  in  writing.  The  nature  and  character  of  the 
grant  do  not  depend  upon  the  manner  of  making  it,  nor  is  the  rule 
of  revocability  affected  thereby.  Lehigh  &  N.  E.  B.  B.  Co.  ▼. 
'  Bangor  A  Portland  By.  Co.,  350. 

2.  Carriers — Common  carriers — Agency  for  soliciting  freight — 
Negligence  of  agent— Bill  of  lading.  Dulanay  &  Wharton  ▼. 
PhUa.  &  B.  By.  Co.,  180. 

3.  Carriers — Discrimination — Transportation  facilities — Sidings 
— Act  of  June  4,  ISSS^  P.  L.  72,  A  railroad  company  is  not  re- 
lieved from  the  duty  of  furnishing  equal  transportation  facilities 
to  a  coal  company  by  reason  of  unusual  traffic  conditions  attend- 
ant upon  a  general  coal  strike. 

A  siding  connection  is  a  facihty  for  transportation  within  the 
meaning  of  the  Act  of  June  4,  1883,  P.  L.  72.  Minds  t.  Panna. 
B.  B.  Co.,  575. 

4.  DiscrimimUion — Measure  of  damages — R^usal  of  siding — 
Act  oj  June  4,  1883,  P.  L.  72— Request  for  siding.  In  an  action 
by  a  coal  company  against  a  raihroad  to  recover  damages  under 
the  Act  of  June  4,  1883,  P.  L.  72,  for  discrimination  in  fumishbg 
transportation  facilities,  the  plaintiff  is  entitled  to  compensation 
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for  the  injuries  suffered  and  tlie  jury  have  a  right  to  take  into 
consideration  the  difference  between  the  mining  cost  and  the  fan: 
average  selUng  price  in  the  mining  region  at  the  period  of  dis- 
crimination, though  this  is  not  necessarily  and  absolutely  the 
measure  of  damages. 

In  such  case  when  the  discrimination  alleged  against  the  common 
carrier  is  the  refusal  of  a  siding,  the  loss  on  unmined  coal,  that  is, 
coal  which  plaintiff  was  unreasonably  prevented  from  mining 
by  reason  of  the  refusal  of  a  siding,  must  necessarily  enter  into 
the  consideration  of  the  jury  in  determining  the  measure  of 
damages. 

In  an  action  by  two  brothers  as  partners  against  a  railroad  com- 
pany to  recover  damages  for  refusing  to  allow  them  a  siding  to 
their  coal  mine,  the  defendant  cannot  all^e  as  a  defense  that  the 
request  for  the  siding  was  not  made  by  plaintiffs,  but  by  their 
father,  if  it  appears  that  the  father  was  acting  for  his  sons,  and 
that  no  one  else  could  have  brought  the  action,  except  the  sons. 
Minds  T.  Panna.  B.  B.  Co.,  575. 

5.  Furnishing  cars — Discriminatian — Treble  damages — Statutes 
—Repeal  by  implication— Acts  of  June  4,  188S,  P.  L.  72,  May  SI, 
1907,  P.  L.  352,  and  P.  L.  S54,  The  second  section  of  the  Act  of 
June  4,  1883,  P.  L.  72,  which  gives  to  any  person,  company  or 
corporation  discriminated  against  by  raihroads  in  rates  charged 
and  facilities  for  transportation  afforded  a  right  of  action  to 
recover  treble  the  amount  of  injury  suffered  is  not  directly  nor 
impliedly  repealed  by  either  the  Act  of  May  31,  1907,  P.  L.  352, 
or  the  Act  of  May  31,  1907,  P.  L.  354. 

Repeals  of  statutes  by  implication  are  not  favored  and  will  not 
be  indulged  unless  it  is  manifest  that  the  legislature  so  intended. 
Jackson  t.  Panna.  B.  B.  Co.,  566. 

6.  Lands  owned  by  railroad  not  part  of  right  of  way — Adverse 
possession-Statute  of  limitation.  D.,  L.  &  W.  B.  B.  Co.  t.  Toby- 
hanna  Co.,  487. 

7.  Negligence  —  Contributory  negligence — Infant — Presumption 
of  incapacity— Evidence.  Orass  t.  Phila.  &  Baading  By.  Co., 
482. 

8.  Negligence — Master  and  servant— Fellow  servant — Car  re- 
pairer and  fireman — Assumption  of  risk.  Sloppy  t.  Panna.  B.  B. 
Co.,  636. 

9.  Negligence — Master  and  servant — ^'Respondeat  superior  " — 
Malicious  act  of  railroad  policeman.  In  an  action  against  a  railroad 
company  to  recover  damages  for  personal  injuries  where  plaintiff 
testifies  that  immediately  after  alighting  at  a  station  from  one 
of  defendant's  trains,  on  which  he  had  been  a  passenger,  and  while 
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he  was  moving  away  and  behaving  in  &  quiet,  orderly  way,  with- 
out having  given  any  occasion  for  ofifense  or  having  engaged  in  any 
altercation  or  having  been  guilty  of  any  violation  of  law  he  was 
the  victim  of  a  willful,  wicked  and  malicious  assault  committed 
by  a  policeman  in  the  employ  of  the  defendant  company,  it  is 
reversible  error  for  the  court  to  refuse  binding  instructions  for 
the  defendant.    Barrymftn  t.  Panna.  B.  B.  Co.,  621. 

10.  Negligence — Passenger — Getting  on  car— Evidence — Case  for 
jury.    OioTanelU  t.  Erie  B.  B.  Co.,  33. 

11.  Passengers  —  Presumption  of  negligence — Negligence.  Le- 
vin T.  Phila.  ft  B.  By.  Co.,  266. 

12.  Passengers  —  Remote  and  proximate  cause  —  Negligence. 
Reimard  t.  BlooniBburg  ft  SuUiyan  B.  B.  Co.,  384. 

13.  Policeman — Presumption — Master  and  servant.  When  it  is 
shown  that  a  policeman  is  in  the  employ  of  a  railroad  company  it 
may  follow  presumptively  that  when  present  at  one  of  the  rail- 
road stations,  he  is  there  in  the  course  of  his  employment,  but  no 
presumption  arises  that  every  act  he  does  while  there  is  done  in 
the  discharge  of  a  duty  owing  to  the  company. 

For  a  willful  or  intentional  trespass  by  an  employee  outeide 
the  line  of  his  duty  imder  his  employment,  the  employer  is  not 
responsible,  even  though  it  be  committed  while  the  servant  is  in 
the  exercise  of  his  emplo3rment;  but  in  the  latter  case  its  willful 
and  separate  character  must  appear.  Berryman  t.  Penna.  R. 
B.  Co.,  621. 

14.  Railroad  companies  —  Carriers  —  Discrimination  —  Act  of 
June  4,  1883y  P.  L.  72.  The  Act  of  June  4,  1883,  P.  L.  72,  relat- 
ing to  discrimination  by  common  carriers  has  not  been  repealed 
by  either  of  the  Acts  of  May  31,  1907,  P.  L.  352,  and  P.  L.  354. 
Blinds  T.  Penna.  B.  B.  Co.,  575. 

15.  Rates— Passenger  traffic— Act  of  April  6,  1907y  P.  L.  59— 
Constitutional  law — Corporations — Alteration  of  charter.  Where  a 
railroad  company  is  prosecuting  its  passenger  traffic  at  a  loss,  and 
it  is  within  the  power  of  the  company  to  reduce  this  loss  by 
charging  rates  to  passengers  in  excess  of  the  requirements  of  the 
Act  of  April  5,  1907,  P.  L.  59,  but  within  the  limit  which  the  law 
would  otherwise  permit,  and  in  this  manner  the  company  can 
more  nearly  approach  a  reasonable  and  proper  return  upon  its 
capital,  the  company  will  be  relieved  from  the  duty  of  compliance 
with  the  act  of  1907,  under  the  protection  afforded  by  the  con- 
stitutional provision  to  the  effect  that  the  legislature  can  alter  or 
annul  an  existing  charter  only  in  such  manner  that  no  injustice 
shall  be  done  to  the  incorporators.  Phila.  ft  Beading  Ry.  Co.  ▼. 
County  of  Phila.,  505. 
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16.  Street  railways — Fares — Municipalities — Contract — Equity — 
Act  of  June  19, 1871  y  P.  L.  1360.  Under  the  Act  of  June  19, 1871, 
P.  L.  1360,  a  private  citizen  has  no  standing  to  maintain  a  bill  in 
equity  to  compel  the  specific  performance  of  a  contract  entered 
into  between  the  municipality  of  which  he  is  a  citizen  and  a  street 
railway  company  relating  to  rates  of  fare  charged  by  the  railway 
company  on  its  lines  within  the  city. 

The  act  of  1871  applies  to  direct  invasion  of  rights,  not  conse- 
quential injuries  resulting  from  contractual  relations,  and  the 
inquiry  is  limited  in  suits  by  private  parties  to  the  question  of 
charter  powers.    Blankenburg  t.  Phila.  B.  T.  Co.,  338. 

17.  Street  railways — Franchise — Nonuser — Recovery  of  money 
'paid  to  cover  repairing — Municipal  corporations — Streets — Statute 
of  limitations.  Where  a  street  railway  company,  in  accordance 
with  the  provisions  of  an  ordinance,  pays  a  city  a  fixed  sum  ''as  a 
condition  to  the  granting  of  the  franchise''  and  pays  the  city  an- 
other fixed  sum  to  cover  the  estimated  cost  of  paving  displaced 
''in  case  the  track  of  the  company  shall  be  laid  in  any  street  which 
had  heretofore  been  paved,"  the  latter  sum  is  held  as  a  deposit  to 
become  the  moneys  of  the  city  only  on  condition  that  the  company 
enters  upon  the  paved  streets  and  is  recoverable  in  an  action  of 
assumpsit  upon  expiration  of  the  franchise  of  the  company  without 
user. 

In  such  case,  the  money  held  to  cover  the  estimated  cost  of 
paving  displaced  is  held  on  deposit  and  the  statute  of  limitations 
does  not  begin  to  run  imtil  some  act  of  conversion  by  the  city. 
Crawford  Co.  St.  By.  Co.  t.  MaadviUe,  606. 

18.  Street  railways — Negligence — Damages — Nervous  shock — 
Fright.    Morris  t.  Lack.  A  Wyoming  Valley  B.  B.  Co.,  198. 

19.  Street  railways — Negligence — Fright  of  horse — Speed  of  car — 
Nonsuit.    Condry  t.  Wilkai-Barre  ft  Wyoming  Valley  Tract. 

^       Co.,  270. 

20.  Street  railways — Negligence — Getting  on  car — Signed  to 
start— -Evidence— Charge.    Cohen  t.  Phila.  B.  T.  Co.,  243. 

21.  Street  railways — Negligence — Passenger — Right  angle  col- 
lision — CUy  ordinance — Rules  of  company— Fire  engines.  Fane  t. 
Phila.  B.  B.  Co.,  471. 

22.  Street  railways — Negligence — Wagon  and  ekdric  car — 
Head-on  collision — Contributory  negligence — Case  for  jury.  Birely 
▼.  Media,  Middletown,  Aston  ft  Chester  Elec.  By.  Co.,  9. 
Taylor  v.  Media,  Bliddletown,  Aston  ft  Chester  Blee.  By. 
Co.,  9. 

23.  Street  railway  —  Passes  —  Carriers — Deeds — Construction — 
Covenants,    Humbert  t.  West  Penn  Bys.  Co.,  440. 
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24.  Street  railways — Rates  of  fare — Contract  with  municipality — 
Free  transfers — Change  of  rate — Strip  tickets.  Where  a  contract 
between  a  city  and  a  street  railway  company  provided  "that  the 
present  rates  of  fare  may  be  changed  from  time  to  time,  but  only 
with  the  consent  of  both  parties  hereto,"  and  it  appears  that  at 
the  date  of  the  contract  the  company  charged  five  cents  for  a 
continuous  ride,  sold  tickets  in  strips  at  the  rate  of  six  for  twenty- 
five  cents,  and  gave  free  transfers  at  certain  intersections  issued 
both  on  cash  fares  and  tickets,  the  company  does  not  violate  the 
terms  of  the  contract  by  discontinuing  the  sale  of  the  strip  tickets 
without  the  consent  of  the  city. 

In  ordinary  signification  a  rate  of  fare  is  the  unit  or  basic  price 
upon  which  the  total  charge  is  based.  In  the  carrying  of  pas- 
sengers by  street  railway  companies  the  rate  is  fixed  at  a  flat  price 
per  ride,  without  reference  to  the  distance  traveled,  and  this 
basic  price  for  a  single  ride  in  the  ordinary  and  legal  signification 
of  the  term  is  the  rate  of  fare.  A  total  charge  of  twenty-five  cents 
for  six  rides  is  not  a  rate  of  fare  either  in  the  etymological  or  legal 
sense.    Phila.  v.  Phila.  B.  T.  Co.,  325. 

REAL  ESTATE. 

1.  Agreements  as  to  crossing — Railroads— License--Ea8ement. 
Lehigh  ft  N.  E.  B.  B.  Co.  ▼.  Bangor  ft  Portland  By.  Co.,  350. 

2.  Conversion  of  realty  into  personalty — Vested  and  contingent 
interest — Power  of  sale — Will — Construction,  Battenfald  v. 
KUna,  91. 

3.  Cloud  on  title — Cancellation  of  deed — Remedy  at  law — WiU— 
Equity — Jurisdiction — Parties — Executors  and  administrators — De- 
livery of  deed — Confidential  relation — Principal  and  agent — Burden 
of  proof—Evidence,    Sears  t.  Scranton  Truat  Co.,  126. 

4.  Decedent^s  estate — Executors  and  administrators — Purchase  at 
sheriff^s  sale — Jurisdiction,  0,  C, — Res  adjudicata— Trusts  and 
trustees — Property  of  estate — Right  of  trustee  to  become  purchaser, 
Connor  ▼.  Oibbons,  617. 

5.  Deeds — Covenants — Construction — Street  railways — Passes — 
carriers.    Humbert  ▼.  Weat  Penn  Bya.  Co.,  440. 

6.  Deeds — Equity  —  Cancellation — Fraud  —  Undue  influence, 
Northup  ▼.  Hall,  20. 

7.  Deeds — Habendum  dause—Zdfe  estate — Contingent  remainders 
— Sale  under  Price  act — Petition — Jurisdiction — Lapse  of  time — 
Presumption  as  to  compliance  vnth  statutory  provisions.  Swift  v. 
Harbiaon- Walker  Befractoriei  Co.,  584. 

8.  Devise — WUl — Rule  in  Shelley's  case.  Kemp  ▼.  Beinhard, 
143. 
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9.  Fee  simple  estate — Wills — Construction,  Hozia  ▼.  Chamber- 
lain, 31. 

10.  "  Good  and  complete  "  tiile — Assessment  of  sewer — Munici- 
pal claims — Vendor  and  vendee — Articles  of  sale — Covenants. 
Fiiher  t.  Reading  Realty  Co.,  98. 

11.  Husband  and  wife — Married  women — Deed  from  wife  to 
hu,aband — Ejectment — Mesne  profits.  A  married  woman  camiot 
make  a  valid  conveyance  of  her  real  estate  to  her  husband  as 
grantee,  although  he  may  join  in  the  deed  with  her  as  a  grantor. 

Where  defendants  in  an  ejectment  rely  upon  an  invalid  deed 
from  a  wife  to  a  husband,  they  are  not  entitled  to  have  a  condi- 
tional verdict  rendered  to  cover  the  amoimt  of  their  improvements. 

When  one  desires  to  recover  mesne  profits  in  an  action  of  eject- 
ment he  should  give  notice  in  his  declaration  or  prior  to  the  trial. 
Alexander  t.  Shalal4,  297. 

12.  Landlord  and  tenant — Building  inspector — Opinion — Evi- 
dence— FaU  of  building — Parties — Actions — Negligence.  Thorp  ▼. 
Boudwin,  165. 

13.  Parol  sale  of  lands — Tenants  in  common — Practice— Equit\i — 
Equity  rules  —  Procedure  —  Partition  —  Master — Costs — Decree — 
Confirmation — Appeals — Statute  of  frauds — Evidence — Amended 
bill.   Lineoln  t.  Africa,  546. 

14.  Practice,  0.  C. — Partition — Inquest — Confirmation  of  return 
—Ad  of  March  29,  18Se,  P.  L.  190.  A  failure  to  confirm  the 
return  of  an  inquest  in  partition  is  fatal  to  any  subsequent  pro- 
ceedings in  the  case. 

Where  an  inquest  in  partition,  as  returned  by  the  sheriflf's  jury, 
is  never  confirmed,  as  provided  by  the  Act  of  March  29,  1832, 
sec.  36,  P.  L.  190,  a  rule  upon  the  heirs  to  accept  or  refuse  the 
real  estate  is  irregularly  awarded.    Duffy's  Egtate,  563. 

15.  Rule  to  bring  ejectment — Disputed  title — Possession — Act  of 
March  8,  1889,  P.  L.  10.    Spangler  t.  Trogler,  217. 

16.  Sale  of  real  estate — Husband's  consent — Contract — Married 
'  women.    McCoy  t.  Niblick,  342. 

17.  Seated  and  unseated  lands—Ejectment — Tax  titles — Question 
for  jury.    Floyd  ▼.  Kulp  Lumber  Co.,  277. 

18.  Tax  title— Ejectment— Title  against  title— Evidence.  Taylor 
▼.  Taylor,  424. 

19.  Title  to  unseated  lands — Tax  deeds— Lands  owned  by  railroad 
not  part  of  right  of  way — Adverse  possession — Statute  of  limitation — 
Evidence — Claimant  by  adverse  possession.  D.,  L.  ft  W.  B.  B  Co. 
T.  Tobyhanna  Co.,  487. 

20.  Unseated  lands — Taxation — Severance  of  oil,  gas  and  min- 
erals.   Bockwell  ▼.  Warren  Co.,  430. 
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21.  Vendor  and  vendee— -J vdQmeni — Opening  judgment— ^jed- 
meni,    McCoUum  t.  Shook,  28. 

22.  Vested  and  contingent  estates — WiUs — Constructio7i— Grand- 
children,   Bosangarten  ▼.  Ashton,  389. 

23.  Will  —  Construction  —  "  Cash  "  —  Intestacy  —  Disinheriting 
heir.    Wation  t.  Martin,  248. 

RECEIVERS. 

1.  Corporations — Insolvency — Contract — Sales  agent.  Where  the 
general  sales  agent  of  a  corporation  sends  in  oruers  which  are  ae- 
cepted  by  the  company,  but  before  they  are  filled,  the  company 
goes  into  the  hands  of  a  receiver,  the  latter  may,  if  he  does  not 
adopt  the  general  sales  contract  with  the  agent,  fill  the  orders  on 
hand,  without  being  liable  as  receiver  for  the  commissions  of  the 
agent  under  the  contract.  As  to  such  commissions  the  agent  is 
in  the  same  position  as  other  creditors.  Brandenburg  ▼.  Coxa, 
212. 

2.  Insolvency — Setoff— Purchase  of  claims  for  purposes  of  seir 
off.  U.S.Briek  Co.  T.Hiddlatown  Shale  Brick  Co.,  81.  U.S. 
Brick  Co.  t.  Reading  Shale  Briek  Co.,  81. 

RES  ADJUDICATA 

1.  Decedent^ s  estate — Real  estate—Executors  and  administrators — 
Purchase  at  sheriff's  sale — Jurisdiction,  0.  C.  Connor  ▼.  Oib- 
bons,  617. 

2.  Master  and  servant — Judgment.  Where  a  person  employed 
for  one  year  at  a  fixed  salary  payable  in  monthly  installments, 
brings  an  action  against  his  employer  to  recover  the  first  month's 
salary,  and  in  his  statement  of  claim  duly  sets  forth  the  contract 
and  its  terms,  and  avers  performance  of  duties,  and  nonpayment 
for  same,  and  judgment  is  entered  against  the  defendant  for  want 
of  an  affidavit  of  defense,  and  such  judgment  is  paid,  the  judgment 
if  ununpeached  and  unreversed,  is  res  adjudicata  in  a  later  suit 
to  recover  other  monthly  installments  of  pay,  as  to  all  matters 
relating  to  the  contract  set  forth  in  the  plaintiff's  statement  of 
claim  in  the  first  suit. 

In  such  a  case  the  fact  that  the  first  suit  was  on  the  contract 
for  one  month's  salary,  and  the  second  for  damages  arising  from 
a  breach  of  the  contract,  makes  no  difference  as  to  the  application 
of  the  doctrine  of  res  adjudicata  to  such  material  issuable  factfi 
as  are  common  to  both.  Stradley  ▼.  Bath  Portland  Cement 
Co.,  108. 

REVIEWS. 

1.  Auditor-Bindings  of  fact.    Oibion'i  Eitate,  409. 
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2.  Audiior— Findings  of  fact — Appeals,    Dingaa  ▼.  Wood,  250. 

3.  Election  law— -Contested  election — Certiorari,  Foy'i  Elaetion, 
14. 

4.  Equity— Equity  practice — Preliminary  injunction — Appeal. 
Bom  Common  Water  Co.  t.  Blue  Mt.  Con.  Water  Co.,  235. 

5.  EquUy--Findings  of  fact.  Sears  ▼.  Seranton  Trait  Co., 
126. 

6.  EquUy— Findings  of  fact — Appeals.  Mjers  ▼.  Consumers' 
Coal  Co.,  444. 

7.  Equity — Trusts  and  trustees — Findings  of  fact,  Bierly  ▼. 
Sener,  289. 

RULE  IN  SHELLEY'S  CASE. 

1.  WiU^Devise.    Kemp  t.  Beinhard,  143. 

RULES  OF  COURT. 

1.  Equity  rules  — Equity  —  Practice  —  Procedure  —  Partition — 
Master— Costs.    Lincoln  ▼.  Africa,  546. 

2.  Rule  29 — Appeals — Assignments  of  error — Admission  of  tes- 
timony— Practice^  C.  P, — Trial — Misstatements  of  facts.  Chest- 
nut Hill  &  Spring  House  Turnpike  Boad  Co.  ▼.  Montgomery 
Co.,  1. 

SALARIES. 

1.  Master  and  servant — InstaUmenls — Actions.  Stradley  ▼. 
Bath  Portland  Cement  Co.,  108. 

SALES. 

1.  Contract — Parol  contemporaneous  agreement — Evidence — 
Charge.    Otto  Oas  Engine  Works  ▼.  Pepper,  205. 

2.  Passing  of  title — Damages — Measure  of  damages — Contract. 
Henderson  ▼.  Jennings,  188. 

3.  Principal  and  agent — Limitations  on  authority — Shares  of 
stock.  Where  a  pledgee  or  purchaser  takes  stock  with  notice  of 
the  capacity  in  which  an  agent  holds,  he  cannot  deny  the  right  of 
the  principal  therein. 

A  purchaser  of  shares  of  stock  from  a  known  special  agent  is 
bound  to  ascertain  the  nature  and  extent  of  the  agent's  authority, 
and  is  not  entitled  to  rely  upon  the  agent's  possession  of  a  certifi- 
cate, with  an  assignment  and  power  of  attorney  to  transfer,  and 
a  telegram  from  the  principal  containing  the  expression  'Mf  you 
can't  sell,  borrow."   Wood's  App.,  92  Pa.  379,  distinguished. 

If  in  such  a  case  the  purchaser,  with  fuU  knowledge  of  the 
ownership  of  the  stock,  pays  ten  cents  a  share  for  it,  when  in- 
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quiry  would  have  shown  him  that  the  age&t  had  been  instructed 
to  sell  it  to  ano^er  party  for  fifty  cents  a  share,  equity  will  com- 
pel him  to  reassign  the  stock  to  the  owner  upon  repayment  of  the 
amount  paid  to  the  agent  with  interest.    Sloan  ▼•  Brown,  495. 

4.  Real  estate — Price  act— Lapse  of  time — Presumption  as  to 
compliance  with  statutory  provisions.  A  court  taking  jurisdiction 
imder  the  Price  act  which  imposes  on  it  certain  duties  of  investi- 
gation before  making  the  decree  of  sale,  will  be  assumed,  after 
the  expiration  of  more  than  a  quarter  of  a  century,  in  the  absoice 
of  anything  to  the  contrary  being  disclosed,  to  have  performed 
those  duties  and  to  have  required  the  petitioners  to  comply  witii 
the  provisions  of  the  statute  before  entering  the  decree.  Swift  ▼. 
Harbison- Walker  Refraetoriai  Co.,  584. 

5.  Scde  of  franchise  and  property — Inadequate  price — Stock- 
holders— Rights  of  minority— Fraud— Equity — Injunction — Corpo' 
rations— Act  of  AprU  17,  1876,  P.  L.  30,  Koehlar  ▼.  St.  Marj'i 
Brewing  Co.,  648. 

SCHOOL  LAW. 

1.  Equity — Parties— Borough,  Chambersburg  Boro.  8ch« 
Dist.  ▼.  Hamilton  Twp.  Sch.  Dist.,  119. 

SERVICE  OF  PROCESS. 

1.  Sheriff* 8  return — Partnership.    Walsh  ▼.  Kirby*  194. 

SET-OFF. 

1.  Insolvency  —  Receiver — Purchase  of  claims  for  purposes  of 
set-off ,  The  appointment  of  a  receiver,  and  not  the  filing  of  a  bill 
praying  therefor,  is  to  be  tak^i  as  changing  the  situation  in 
such  manner  as  to  put  an  end  to  the  right  of  the  insolvent  com- 
pany's debtors  to  acquire  claims  against  it  ci^mble  of  being  set 
off  against  its  demands  when  sued  for  by  the  receiver. 

A  debtor  of  an  insolvent  corporation,  knowing  of  the  insolvency 
of  the  corporation,  and  that  an  application  for  a  receiver  has  be^ 
made,  may  purchase  a  claun  against  the  corporation  while  the 
application  is  pending  and  use  it  as  a  set-off  against  the  receiver. 
U.  S.  Brick  Co.  ▼.  Middlatown  Shale  Briek  Co.,  81.  U.  S. 
Brick  Co.  ▼.  Beading  Shale  Briek  Co.,  81. 

SHERIFFS  INTERPLEADER. 

1.  Issue— Evidence — Case  for  jury.  On  the  trial  of  a  feigned 
issue  to  determine  the  ownership  of  personal  property  levied  on 
by  the  sheriff,  a  verdict  and  judgment  for  plaintiff  will  be  sus- 
tained where  the  evidence  although  conflicting  tended  to  show 
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that  the  defendant  in  the  writ  under  which  the  levy  was  made 
had  been  ia  poaaession  of  the  property  under  an  agreement  of 
conditional  sale  in  which  it  was  provided  that  in  the  event  of  a 
default  in  the  payments,  the  vendor  might  retake  possession  of 
the  property,  and  that  the  vendor,  who  was  the  plaintiff  in  the 
issue,  had  retaken  possession  under  the  agreement,  two  days  be- 
fore the  levy  was  made.    Hostetter  t.  Cleaver,  2^. 

SHERIFFS'  SALES. 

1.  Purchase  at  sheriff* s  sale — Decedent* s  estate — Real  estate — 
Executors  and  administrators — Jurisdiction^  0,  C, — Res  adjvdicata. 
Connor  ▼.  Oibbons,  617. 

SIDEWALKS. 

1.  Defective  sidewalks — Negligence — Notice— Evidence,  Beckv. 
Oermantown  Cricket  Club,  173. 

SPECIFIC  PERFORMANCE. 

I.  Equity-Bindings  of  fact.    Riekatti  t.  Capwall,  268. 

STATE  TREASUREIl,  see  Public  Officers. 

STATUTE  OF  FRAUDS. 

1.  Parol  sale  of  lands— Evidence,  To  take  a  parol  contract  for 
the  sale  of  land  out  of  the  operation  of  the  statute  of  frauds,  the 
contract  must  be  distinctly  proven,  the  land  must  be  clearly  des- 
ignated, and  open,  notorious,  and  exclusive  possession  must  be 
taken  and  maintained,  under  and  in  pursuance  of  the  contract. 
Lineoln  v.  Af riea,  546. 

2.  Parol  sale  of  lands — Tenants  in  common — Partition.  There 
can  be  no  valid  parol  sale  of  lands  among  tenants  in  common 
possession,  as  there  can  be  no  such  delivery  of  possession  as  will 
take  the  case  out  of  the  statute. 

Where  a  bill  in  partition  avers  a  parol  sale  of  the  interest  of  one 
of  the  tenants  in  common,  and  alleges  a  reconversion,  the  bill 
and  the  evidence  in  support  of  it  must  fully  and  specifically  show 
the  dates  and  all  the  facts  relating  to  the  alleged  reconversion. 
Lineoln  ▼.  Afriea,  546. 

STATUTE  OF  LIMITATIONS. 

1.  Banks  and  banking — Certificates  of  deposit — Partnership — 
Death  of  partner.    Oardner'i  Kstate,  282. 

2.  Cause  of  action  —  Cqnflict  of  laws  — Act  of  May  22,  1895, 
P.  L.  112.    A  cause  of  action  which  arose  in  another  state  and  is 
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barred  by  the  statute  of  limitatioiis,  is  not  saved  by  the  Act  of 
May  22,  1895,  P.  L.  112,  which  provides  "that  in  all  civil  suits 
and  actions  in  which  the  cause  of  action  shall  arise  in  this  state, 
the  defendant  or  defendants  in  such  suit  or  action,  who  shall  have 
become  nonresidents  of  the  state  after  said  cause  of  action  shall 
have  arisen,  shall  not  have  the  benefit  of  the  statute  of  this 
state." 

The  phrase  "  cause  of  action  "  as  used  in  the  statutes  fixing  the 
jurisdiction  of  the  courts  according  to  where  the  cause  of  action 
arises,  means  that  which  creates  the  necessity  for  bringing  the 
action.  It  arises  when  that  is  not  done  which  should  have  been 
done  and  that  is  done,  which  should  not  be  done.  Shalln^i  Ka- 
tate,  36. 

3.  Exe(nitor8  and  administrators — Mistake — Distribution.  Skael'i 
■state,  407. 

4.  Lands  owned  by  railroad  not  part  of  right  of  way — Adverse 
possession,    D.,  L.  &  W.  R.  R.  Co.  ▼.  Tobyhanna  Co.,  487. 

5.  Promise  to  pay— Evidence.  In  order  to  relieve  a  claim  from 
the  effect  of  the  statute  of  limitations  there  must  be  a  clear  and 
definite  acknowledgment  of  the  debt,  a  specification  of  the  amount 
due  or  a  reference  to  something  from  which  such  amount  can  be 
definitely  and  certainly  ascertained,  and  an  unequivocal  pnnnise 
to  pay.  A  mere  general  statement  by  the  debtor  that  he  will 
settle,  without  more,  is  not  an  acknowledgment  of  the  debt  and 
a  promise  to  pay  sufficient  to  toll  the  statute.  Shallw'i  Estate, 
36. 

6.  Street  railways — Franchise — Nonuser — Recovery  of  money 
paid  to  cover  repairing — Municipal  corporations — Streets,  Craw- 
ford Co.  St.  Ry.  Co.  T.  Meadville,  606. 

STATUTES. 

1.  Boroughs — Chi^  burgess — Public  officers — Act  of  May  23, 
1893,  P.  L.  113,    Com.  ▼.  Fenner,  201. 

2.  Construction — Reasonable  meaning — Rules  of  grammar.  In 
construing  a  statute  effort  should  be  made  to  find  a  reasonable 
meaning  for  all  of  the  words  used  and  to  give  force  and  e£Fect  to 
every  part.  The  construction  placed  upcHi  each  part  should  be 
logical  in  itself,  and  consistent  with  that  given  to  every  other. 

All  phrases  and  sentences  are  to  be  construed  according  to  the 
rules  of  granmiar;  and  these  requn^e,  as  a  g^ieral  thing,  that  a 
limiting  clause  or  phrase  following  several  expressions  to  which 
it  might  be  applicable,  should  be  restrained  to  the  last  antecedent. 
Chestnut  flUl  ft  Spring  House  Turnpike  Road  Co.  ▼.  Mont- 
gomery Co.,  1. 
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3.  Corporatdana—Salea-^Sak  of  fra$whiae  and  ^property — Inad- 
equate  price — Stockholdere — Bights  of  minority-^raud---Eguity-- 
Injunction— Act  of  April  17,  1876,  P.  L,  SO,  Koehltr  y.  St. 
Mftiy's  Brewing  Co.,  048. 

4.  Costs — Sheriff's  fees — Summoning  jurors — Mileage — Acts  of 
AprU  14, 1SS4,  P.L,  S33,  and  July  11, 1901,  P.L.  663.  Dorittt  y. 
Tioffft  Co.»  628. 

5.  Criminal  law-evidence— Banks  and  banking— Schedule  and 
books  of  bankrupt— Act  of  May  9,  1899,  P.  L.  H5,  Com.  y.  Bn- 
tiffn,  400. 

6.  Criminal  law — Newspapers — Failure  to  publish  owner's  name 
—Act  of  May  2, 1907,  P.  L.  157,    Com.  y.  Short,  279. 

7.  Ejectment — Bvle  to  bring  ejectment — Disputed  title — Posses- 
sion-Act of  March  8, 1889,  P.  L.  10.    Spsngler  y.  TrogUr,  217. 

8.  Election  law — Contested  election— Ballots — Improper  ballot — 
Setting  aside  dection — Certificate  to  appointing  power — Costs — Acts 
of  AprU  14, 1897,  P.  L.  23,  and  April  28, 1899,  P.  L.  118.  Foy's 
Bltetion,  14. 

9.  Election  law — Contested  elecHan — Costs— ^Bond  for  casts — Act 
of  AprU  28,  1899,  P.  L.  118— Constitutional  law— Title  of  act- 
Bill  of  rights — Special  legislation— Local  legislation,  Patton'f 
Bltetion,  446. 

10.  Election  law — Primary  elections — Practice,  C.  P. — Appeal 
from  commissioners— Act  of  February  17, 1906,  P.  L,  36.  Maddtn 
y.  Moort,  503. 

11.  Insurance — Life  insurance — Application  attached  to  policy — 
Act  of  May  11, 1881,  P.  L.  20.    Bllii  y.  M«t.  Lif«  Ins.  Co.»  230. 

12.  Practice,  C,  P. — Pleading^— Corporation— Change  of  name — 
Act  of  AprU  22, 1903,  P.  L.  261 ,  First  Nat.  Bank  of  Freeland  y. 
Bytrttt,  272. 

13.  Promissory  notes — Pate:nt  rights — Corporations — Act  of 
AprU  12, 1872,  P.  L.  60.    Show«U  y.  Barr,  42. 

14.  Public  officers — State  treasurer — Death  of  treasurer  elect — 
Holding  over — Vacancy — Constitutional  law — Act  of  May  9,  1874, 
P.L,  126.    Com.  y.  ShMti,  301. 

15.  RaUroads — Carriers  —  Discrimination  —  Transportation  fa- 
cUities— Sidings— Act  of  June  4, 1883,  P.  L.  72— Measure  of  dam^ 
ages — Refusal  of  siding — Request  for  siding.  Blindi  y.  P«nnft. 
R.  R.  Co.,  575. 

16.  Railroads— Furnishing  cars — Discrimination — TrMe  dam- 
ages —  Repeal  by  implication  —  Acts  of  June  4,  1883,  P.  L.  72, 
May  31,  1907,  P.  L.  352,  and  P.  L.  364,  Jackson  y.  Psnna. 
R.  R.  Co.,  566. 

17.  RaUroads — Rates — Passenger  traffic: — Act  of  AprU  6,  1907, 
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P.  L.  59 — CongtituHofud  law—CarporaUons — AUeraiian  of  charter, 
PhiU.  A  Beading  By-  Co.  y.  Countj  of  PhiU.,  505. 

18.  Real  estate — Practice^  0.  C. — Partition — Inquest — Confirma- 
tion of  return— Act  of  March  29, 18S2,  P.  L.  190,  Ihillj's  Ittttte, 
563. 

19.  StalvU  of  lifnitatdons—<:!onflict  of  laws— Act  of  May  22, 1896, 
P.  L.  112.    Shaffer's  EbUU,  36. 

20.  Street  railways— Fares — Municipalities — Contract— Equily — 
Act  of  June  19,  1871,  P.  L.  1360,  BUnkenburff  y.  Phila.  R.  T. 
Co.,  338. 

21.  Townships  —  Indebtedness — Judgment — Collateral  attack — 
Act  of  March  31, 1864,  P,  L,  162,    Oilboy  y.  DuryM  Boro.,  252. 

22.  Wills — Charitable  bequests — Attesting  witness — Disqualifying 
interest— Act  of  AprU  26, 1865,  P.  L.  328,    J«anos*8  Ittato,  537. 

23.  Wills— CharitaJbU  devise— Act  of  AprU  26, 1866,  P.  L,  328— 
Attesting  witnesses — Disqualifying  interest — Officers  of  charity, 
Ftttorhoff's  IttaU,  535. 

24.  Wills— Signature  ''at  the  end  thereof  "—Ad  of  April  8, 1833, 
P.  L,  249— Probate,    SUngon'f  BstaU,  475. 

STOCK. 

1.  Shares  of  stock — Sales — Principal  and  agent— Limitatians  on 
authority,   Sloan  y.  Brown,  495. 

2.  Stockholders — Corporations — Double  liability,  Conyeno  y. 
Partt,  156. 

3.  Stockholders — Corporations — Sales — Sale  of  franchise  and 
property — Inadequate  price — Rights  of  minority— Fraud— -Equity — 

*  Injunction— Act  of  AprU  17,  1876,  P.  L.  30,    Ko«hl«r  y.  St. 
Mary's  Brewing  Co.,  648. 

4.  Stockholders — Offixxrs — Attachment  execution— Building  and 
loan  association,    Bg olf  B.  A  L.  AMn.  y.  CUayer,  60. 

TAXATION. 

1.  Assessment  for  sewer — Municipal  claims — Vendor  and  vendee 
— Articles  of  sale — Real  estate— Covenants — "Good  and  complete  " 
tUle,    Fiiher  y.  Beading  Bealty  Co.,  98. 

2.  Unseated  lands — Severance  of  oU,  gas  and  minerals.  The 
title  to  oil,  gas  and  minerals  may  be  severed  from  the  surface  of 
unseated  lands,  and  if  such  severance  has  taken  place,  such  oil, 
gas  and  minerals  may  be  separately  taxed,  if  it  be  ascertained 
they  have  taxable  value.    Bockwell  y.  Warren  Co.,  430 

TAX  TITLES. 

1.  Ejectment— Seated  and  unseated  lands— Que^ion  for  jury, 
Floyd  y.  Kulp  Lumber  Co.,  277. 
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2.  Title  againai  iiUe—Etidence—EjectsnerU.  Taj  lor  t.  Taj  lor, 
424. 

TIME. 

1.  Appeals — Judgment — Verdict,  Riytly  y.  Medifti  Middle- 
town  Aston  A  Chester  Slee.  Ry.  Co.,  9.  Taylor  y.  Media, 
Middletown,  Aston  A  Chester  Slee.  Ry.  Co.,  9. 

TITLE. 

1.  Passing  of  title — Contract — Sale — Damages — Measure  of  dam- 
ages.  Henderson  y.  Jennings,  188. 

TOWNSHIPS. 

1.  Indebtedttess — Judgment — Collateral  attack — Act  of  March  31  ^ 
1864,  P.  L.  162.  Under  the  Act  of  March  31,  1864,  P.  L.  162, 
entitled,  "An  Act  relating  to  the  collection  of  district  and  town- 
ship debts  in  the  several  counties  of  this  commonwealth,"  the 
confirmation  by  the  court  of  quarter  sessions  of  the  report  of  a 
conunissioner  appointed  to  ascertain  and  marshal  the  indebted- 
ness of  the  township  is  not  a  judgment  concluf  ively  binding  upon 
the  township  as  to  the  debts  included  in  the  report,  and  the  town- 
ship may  thereafter  show  that  prior  to  the  confirmation  of  the 
report  certain  judgments  included  therein  had  been  whoDy  or 
partially  paid. 

The  act  of  1864  did  not  create  a  tribunal  to  determine  the  rights 
of  parties  under  a  contract  or  to  aijcertain  the  indebtedness  due 
from  one  party  to  another.  It  did  not  confer  upon  the  court  of 
quarter  sessions  the  authority  to  inquire  and  determine  whether 
a  judgment  obtained  in  a  court  of  common  pleas  or  before  a  jus- 
tice of  the  peace  had  been  paid  or  satisfied.  It  did  not  invest  in 
a  commissioner,  appointed  by  the  quarter  sessions,  authority  to 
adjudicate  controverted  claims  between  a  municipality  and  its 
creditors,  nor  did  it  make  the  report  of  such  commissioner,  con- 
firmed by  the  quarter  sessions,  a  judgment  having  that  effect. 
Oilboy  y.  Duryea  Boro.,  252. 

TRADE-MARKS. 

1 .  Partnership  —  Dissolution  —  SettlemerU  —  Estoppel  —  Laches, 
Moore's  Estate,  523. 

TRESPASS. 

1.  Bond — Capias — Confession  of  judgment.  Com.  y.  Keenao, 
276. 
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TRIALS. 

1.  Charge — Inadequacy  of  charge — Preponderance  of  iesHmony — 
Number  of  witnesses — Negligence,  Daviei  y.  Phila.  R.  T.  Co.» 
176. 

2.  Practice,  C.  P. — Charge — Answers  to  points — Harmless  error 
— Appeals.    Jftckion  y.  Ptnna.  R.  R.  Co.,  566. 

3.  Practice,  C,  P. — Misstakment  of  facts — Appeals — Assign- 
ments of  error — Admission  of  testimony — Rule  29.  Cheitnut  Hill 
A  Sprinf  House  Turnpike  Road  Co.  y.  Montgomery  Co.,  1. 

4.  Practice,  C.  P. — Witnesses — Improper  remarks — Withdrawal 
of  juror.    Surface  y.  Bents,  610. 

5.  Remarks  of  counsel — Pradice,  C.  P.  Benson  y.  Altoona  A 
Logan  VaUey  Elec.  Ry.  Co.,  290. 

TRUSTS  AND  TRUSTEES. 

1.  Charitable  trust-failure  of  trust.  A  charitable  trust  of  real 
and  personal  property  to  found  a  home  for  "clergymen  of  the 
Presbyterian  faith  who  are  decayed  by  age  or  disabled  by  in- 
firmity, and  who  do  not  use  tobacco  in  any  shape  or  form,"  will 
not  be  declared  to  have  failed  because  of  the  practical  failure  of 
applicants  for  admission  to  the  home,  where  the  evidence  shows 
that  applicants  were  deterred,  not  by  reason  of  the  restriction 
against  the  use  of  tobacco,  but  by  a  restriction,  imposed  by  the 
managers  without  any  authority  in  the  will,  requiring  applicants 
to  separate  from  their  wives,  and  that  if  the  latter  restriction  were 
removed  there  would  be  more  than  enough  applicants  and  their 
wives  to  fill  the  home.  Hamilton  y.  John  C.  Mercer  Home, 
410. 

2.  Equity— Findings  of  fact — Review.    Bierly  y.  Sener,  289. 

3.  Gift — Resulting  trust.  Where  a  man  furnishes  the  purchase 
money  for  a  dwelling  house  and  places  the  title  in  the  name  of  his 
deceased  son's  widow  as  a  gift  because  of  his  desire  to  do  some- 
thing for  her  and  her  children,  and  because  of  services  rendered  to 
him  and  his  wife,  and  the  father-in-law  goes  into  possession  of  the 
premises  with  the  understanding  that  he  would  pay  the  taxes  and 
keep  the  house  in  repair  in  lieu  of  rent,  the  transaction  vests  in 
the  daughter-in-law  an  absolute  title,  and  the  father-in-law  has 
no  standing  in  equity  to  compel  her  to  convey  the  premises  to 
him.   Hiester  y.  Hiester,  102. 

4.  Property  of  estate — Right  of  trustee  to  become  purchaser.  An 
executor  and  legatee  is  not  necessarily  precluded  from  buying  in 
lands  of  the  estate  sold  on  foreclosing  proceedings,  if  there  is  no 
bad  faith,  and  if  he  has  no  money  or  property  of  the  estate  in  his 
hands,  to  avert  the  sale,  and  has  used  no  portion  of  the  estate  for 
the  purpose  of  acquiring  the  property.    Connor  y.  Oibbons,  617. 
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5.  Will — Charitable  gift— Location  of  building,  Ayery  t.  Home 
for  Orphani  of  Odd  Fellows  of  Pa.,  58. 

6.  Will — Construction — Devise— Life  estate,  Duyal's  Estate, 
356. 

7.  WUl— Construction — Issue — ItUestctcy — Vested  and  contingent 
estates — Income.    Leeoh's  Estate,  311. 

8.  Wills — Partition — Parties.    Johnson  t..  Oaul,  75. 

TURNPIKE  COMPANIES. 

1.  Condemnation  proceedings — Damages — Evidence.  On  a  pro- 
ceeding to  condemn  a  turnpike  road  evidence  as  to  the  quality 
and  value  of  the  masonry  on  a  bridge  along  the  line  of  the  road 
is  admissible,  although  there  are  dates  indicating  the  erection  of 
the  bridge  prior  to  the  chartering  of  the  company,  if  there  is 
evidence  to  show  that  the  bridge  was  rebuilt  in  comparatively 
recent  times,  and  that  the  company  had  been  in  possession  of 
the  property  along  the  line  of  the  road  for  nearly  a  century. 

In  such  a  proceeding  e\ndence  as  to  a  private  sale  of  the  stock  of 
the  company  is  not  to  be  regarded  as  conclusive  or  binding  evi- 
dence of  market  value,  but  only  as  some  evidence  which  the  jury 
may  consider  in  determining  the  question. 

In  ascertaining  the  value  of  the  road  condemned  the  jury  may 
take  into  consideration  the  value  of  the  cuts  and  fills  shown  by 
experts  to  exist  in  the  road,  and,  to  ascertain  this,  they  may  con- 
sider the  words  used  in  the  ancient  books  of  the  company,  such  as 
"leyeling,  forming,  and  smoothing,"  as  indicating  the  doing  of 
such  work. 

The  value  of  the  franchises  of  a  turnpike  road  company  depends 
to  a  degree  upon  the  earning  capacity  of  the  company;  but  whether 
or  not  it  "  largely  "  depends  upon  this  element  is  for  the  jury  to 
say  under  all  the  evidence  in  the  case.  Chestnut  Hill  A  Spring 
House  Turnpike  Road  Co.  y.  Montgomery  Co.,  1. 

2.  Condemnation  of  road — Practice,  C.  P. — Practice,  Q.  S, — 
Jury  of  view — ConJimuUion  of  report — Appeals — Act  of  June  2, 
1887,  P.  L.  306— Construction  ef  act.  Sections  6  and  8  of  the  Act 
of  June  2,  1887,  P.  L.  306,  relating  to  proceedings  for  condemning 
a  turnpike  road  are  thus  construed:  (1)  Exceptions  may  be  filed 
within  thirty  days  from  the  time  the  report  is  filed;  (2)  if  the  ex- 
ceptions filed  are  withdrawn  or  dismissed,  and  the  report  is  not 
referred  back  to  the  jury  or  set  aside,  then  it  is  to  be  marked  con- 
firmed nisi,  which  is  equivalent  to  the  approval  referred  to  in 
sec.  8;  (3)  another  thirty  days  is  then  given  to  allow  time  for  an 
appeal  to  the  common  pleas,  and  if  no  appeal  is  taken  within  that 
period,  the  report  is  to  be  finally  confirmed  or  disapproved  at  the 

Vol.  ccxxviii — 46 
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end  thereof;  (4)  if  an  appeal  is  taken,  then  the  final  confirmation 
cannot  take  place  until  thirty  days  after  the  result  of  the  appeal  is 
remitted  from  the  common  pleas  and  filed  in  the  quarter  sessions; 
(5)  if  no  exceptions  are  filed  or  appeal  taken  to  the  common  pleas 
within  the  times  fixed  by  the  act,  the  court  may  of  its  own  motion 
confirm  or  dismiss  the  report.  Chestnut  Hill  A  Spring  Hoqm 
Turnpike  Road  Co.  y.  Montgomery  Co.,  1. 

UNDUE  INFLUENCE. 

1.  Fraud — Deed — CaiiceUalion— Equity,    Northup  y.  Hall,  20. 

2.  WiU — Probate — Issxie  devisavU  vel  non — Refusal  of  issue — 
TestamerUary  capacUy^Evidence.    Sehweitser's  latate,  231. 

UNSEATED  LANDS. 

1.  Ejectment — Tax  titles — Question  for  jury.  Floyd  y.  Kulp 
Lumber  Co.,  277. 

2.  Taxation — Severance  of  oil,  gas  and  minerals,  Rockwell  y* 
Warren  Co.,  430. 

3.  Title  to  unseated  lands — Tax  deeds — Evidence — Claimant  by 
adverse  possession,  D.,  L.  A  W.  R.  R.  Co.  y.  Tobyhanna  Co., 
487. 

VENDOR  AND  VENDEE. 

1.  Articles  of  sale — Real  estate — Covenants — "Good  and  complete*' 
title — Assessment  for  sewer — Municipal  claims.  Where  articles 
for  the  sale  of  real  estate  provide  that  taxes  for  the  year  preceding 
and  years  prior  to  that,  shall  be  paid  by  the  vendor,  but  no  men- 
tion is  made  of  an  assessment  for  a  sewer  imder  construction,  the 
amount  of  which  could  not  be  ascertained  imtil  long  after  the  date 
of  the  agreement,  the  vendor  is  not  liable  under  a  covenant  in 
the  agreement  providing  for  the  title  "to  be  good  and  complete," 
to  repay  to  the  vendee  the  amount  of  such  assessment  paid  by 
the  latter  after  it  was  levied. 

In  such  a  case  a  mere  statement  by  the  vendor  in  the  course  of 
negotiations  that  "the  sewers  were  in,  and  that  increased  the 
value  of  the  property,"  implies  no  imdertaking  to  indenmify  the 
purchaser  for  the  claim  of  the  city  by  reason  of  the  construction 
of  the  sewers.    Fiaher  y.  Reading  Realty  Co.,  98. 

2'.  Judgment — Opening  judgment—Ejectment.  A  vendor  of  land 
brought  an  action  of  ejectment  for  unpaid  installments  of  pur- 
chase money.  At  the  same  time  he  entered  a  rule  to  arbitrate. 
Subsequently  the  parties  agreed  that  the  rule  to  arbitrate  be 
stricken  off,  and  the  defendant  confessed  judgment  for  the  land, 
to  be  set  aside,  upon  payment  by  the  defendant  into  Uie  pro- 
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thonotary's  office  of  the  whole  balance  of  the  purchase  money. 
Upon  such  payment  the  plamtifif  was  to  deposit  with  the  pro- 
thonotary  a  deed  for  the  land  to  the  defendant.  Subsequently 
the  defendant  entered  a  rule  to  open  the  judgment.  Hddj  (1) 
that  the  defendant  could  confess  judgment  in  consideration  of 
the  rule  to  arbitrate  being  stricken  off;  (2)  that  the  prothonotary 
was  authorized  by  statute  to  enter  the  confessed  judgment;  (3) 
that  the  fact  that  the  vendee  made  valuable  improvements  on 
the  land  did  not  permit  him  to  retain  the  property  without  pay- 
ing the  purchase  money,  and  (4)  that  under  all  the  facts  the  court 
was  justified  in  refusing  to  open  the  judgment.  MeCoUam  v. 
Shook,  28. 

VERDICTS. 

1.  Practice f  C,  P. — Trials — MisstatemerU  of  fads — Appeals — 
Assignments  of  error — Admission  of  testimony — Ride  29.  Chtf  t- 
nut  Hill  U  Spring  Houf  e  Turnpike  Road  Co.  y.  Montgomery 
Co.,  1. 

VESTED  AND  CONTINGENT  REMAINDERS. 

1.  WUh— Construction.    Wain's  latate,  259. 

2.  Wills— Construction— -Children.    Long's  Estate,  594. 

3.  Wills — Construction — Conversion  of  realty  into  personalty — 
Poioer  of  sale.    Battenfeld  y.  Kline,  91. 

4.  Wills — Construction— Grandchildren.  Rosengarten  y.  Ash- 
ton,  389. 

5.  WUls — Construction — Intestacy — Isstie — Trusts  and  trustees — 
Income,    Leech's  Estate,  311. 

WAIVER. 

1.  Carriers — Common  carrier— Bill  of  lading — Contract — Deliv- 
ery to  consignee — Claim  for  loss.  Ridgway  Orain  Co.  y.  Penna. 
R.  R.  Co.,  641. 

WATERS  AND  WATER  WAYS. 

1.  Equity — Injunction — Estoppel — Mines  and  mining — Findings 
of  fact.    Lehigh  Valley  Coal  Co.  y.  Lents,  346. 

WILLS. 

1.  Charitable  bequests — Attesting  witness — Disqualifying  interest 
—Act  of  April  26,  1855,  P.  L.  328.  Interest  which  under  the  act 
of  1855  disqualifies  a  witness  from  attesting  a  will  containing 
religious  or  charitable  bequests  must  be  a  present,  certain  and 
vested  one.    It  must  not  be  uncertain,  remote  or  contingent. 
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An  attesting  witness  to  a  will  is  not  so  interested  as  to  be  dis- 
qualified under  the  act  of  1855  because  the  testatrix  directs  a  com- 
pany, of  which  the  witness  is  a  stockholder  and  vice  president,  to 
pay  the  dividends  on  certain  shares  of  its  stock  to  a  charity,  upon 
the  iatter's  fulfilling  certain  conditions.    Jeanes's  latate,  537. 

2.  Charitable  bequests — Religious  insiitvjtions — Doctrine — Public 
policy.  Although  the  writings  upon  which  the  doctrines  of  a  re- 
ligious institution  are  based  may  be  susceptible  of  a  construction 
which  would  make  them  obnoxious  to  certain  common  standards 
of  morality,  a  bequest  to  such  an  institution  will  not  be  defeated 
as  against  public  policy  where  it  does  not  appear  that  such  writ- 
ings constitute  any  part  of  the  religious  doctrines  of  the  church, 
at  least  not  with  that  interpretation  put  on  them  which  would 
make  them  offend.    Kramph's  Estate,  455. 

3.  Charitable  bequests — Variation  of  terms — Equity — Church  law. 
Under  the  general  jurisdiction  of  a  court  of  equity  to  administer 
a  charity,  it  has  power  to  vary  the  precise  terms  of  the  charitable 
bequest  so  far  as  is  necessary  to  carry  out  the  general  charitable 
intent. 

The  requirements  of  a  will  providing  for  the  establishment  ci 
a  University  of  the  New  Jerusalem,  to  be  founded  in  the  consoli- 
dated city  of  Philadelphia,  to  teach,  and  to  train  New  Church 
ministers  in,  the  doctrine  of  the  New  Jerusalem,  as  laid  down  in 
the  writings  of  Swedenborg,  are  fulfilled  by  the  establishment  of 
an  institution  with  buildings  located  in  the  inmiediate  vicinity 
although  not  within  the  corporate  limits  of  Philadelphia,  the 
teachings  of  which  are  based  on  the  writings  of  Swedenborg;  and 
it  is  immaterial  that  such  institution  was  foimded  by  a  sect  ol 
Swedenborgians  not  in  existence  at  the  time  of  testator's  death, 
inasmuch  as  the  gift  was  not  to  a  denominational  church,  or  to 
any  subordinate  body  of  such  church.    Kramph's  Ittate,  455. 

4.  Charitable  devise— Act  of  April  26,  1855,  P.  L.  S28— Attesting 
witnesses — Disqualifying  interest — Officers  of  charity.  Where  a 
will  includes  a  number  of  legacies  and  a  general  residuary  devise 
for  charitable  purposes,  and  two  of  the  three  attesting  witnesses 
are  connected  with  one  of  the  charities  benefited,  in  the  capacity 
of  trustees,  while  the  third  witness  is  an  officer  in  several  of  tiie 
religious  and  charitable  organizations  benefited,  the  witnesses  are 
disqualified  under  the  act  of  1855  and  the  charitable  gifts  fail. 
Fttterhoff's  Estate,  535. 

5.  Construction — "Cash" — Real  estate — Intestacy — Disinheriting 
heir.  The  word  "  cash ''  cannot  be  construed  to  include  real  estate 
in  the  absence  of  a  manifest  intent  that  it  was  used  for  tliat  pur- 
pose. 


Digitized  by 


Google 


INDEX.  725 

WILLS— conHnued, 

A  testator  having  at  his  death  money,  shares  of  stock,  promis- 
sory notes,  household  furniture  and  real  estate  made  various 
pecuniary  legacies  and  further  directed:  **U  their  is  enny  cash 
left  over  it  goes  to  L."  Held,  that  L.  was  entitled  after  the  pay- 
ment of  the  pecuniary  legacies  to  the  balance  of  the  personal 
estate,  but  not  to  the  real  estate. 

The  rule  that  a  testator  is  presumed  to  have  intended  not  to 
die  intestate  as  to  any  part  of  his  estate  is  not  of  greater  force  than 
the  rule  that  an  heir  is  not  to  be  disinherited  except  by  express 
words  or  necessary  implication.    Watson  y.  Martin,  248. 

6.  Construction  —  Conversion  of  realty  into  personaUy — Vested 
and  contingent  interest — Power  of  sale.  Testatrix  gave  "all  the 
rest,  residue  and  remainder"  of  her  estate,  "real,  personal  and 
mixed''  to  her  executor  in  trust,  to  collect  the  interest,  rents, 
issues,  profits  and  income  and  to  pay  over  the  net  balance  of  the 
same  to  her  husband  during  his  life.  She  further  directed  that 
"at  and  immediately  upon  the  death"  of  the  husband  the  estate 
"shall  be  divided  in  equal  shares  between  such  of  the  children" 
of  the  testatrix  and  her  husband  "  as  shall  then  be  living  " — ^naming 
the  children  and  providing  that  "if  any  one  or  more  of  the  said 
children  shall  then  be  dead  leaving  issue,  such  issue  shall  stand 
in  the  place  of  and  be  entitled  to  the  share  to  which  such  child 
would  have  been  entitled  if  such  child  had  survived  ....  in  such 
manner  and  in  such  proportion  as  said  issue  would  inherit  the 
same  if  such  child  had  died  intestate,  seized  or  possessed  thereof." 
She  gave  the  executor  power  to  sell  the  realty  "at  any  time"  at  pri- 
vate or  public  sale,  and  to  convey,  to  hold  or  reinvest  the  proceeds 
in  real  estate  subject  to  the  same  trusts,  etc.,  with  the  proviso  that 
none  of  the  real  estate  be  sold  during  the  husband's  lifetime  save 
by  his  written  consent  evidenced  by  his  joinder  in  the  conveyance. 
Held,  (1)  that  no  interest  passed  to  the  children  in  the  realty  as 
such;  (2)  that  the  testatrix  contemplated  the  exercise  of  the  power 
of  sale  after  her  husband's  death;  (3)  that  an  administrator  d.  b.  n. 
c.  t.  a.  of  the  decedent  could  sell  the  real  estate  and  give  a  good 
title  in  fee  simple. 

Conversion  of  realty  into  personalty  is  affected  (1)  by  a  posi- 
tive direction  to  sell  the  land,  which  is  an  express  declaration  of 
intention  to  convert,  (2)  by  an  absolute  necessity  to  seU  in  order 
to  execute  the  will,  and  (3)  by  such  a  blending  of  realty  and  per- 
sonalty by  a  testator  in  his  will  as  to  clearly  show  that  he  intended 
to  create  a  fimd  out  of  both  real  and  personal  estate  and  to  be- 
queath that  fimd  as  money,  in  both  of  which  latter  cases  there  is 
an  irresistibly  implied  declaration  of  intent  to  convert.  Battan- 
Md  y.  Klint,  91. 
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7.  Construction — Devise — Life  estate — Trusts  and  trustees.  Where 
a  testator  specifically  devises  real  estate  to  his  daughter  for  life 
in  trust  and  givos  her  a  share  in  his  residuary  estate,  but  directs 
that  such  share  "  shall  be  held  in  trust  for  her  by  her  already  des- 
ignated trustee,"  the  gift  of  the  residuary  estate  to  the  daughter 
will  be  construed  as  a  gift  for  life  only,  especially  is  this  true  where 
the  beneficiary  and  all  parties  in  interest  treated  it  as  a  trust  es- 
tate diuing  the  life  of  the  daughter,  a  period  of  sixty-eight  years 
from  the  creation  of  the  trust,  and  where  the  intention  not  to 
give  an  absolute  estate  appears  from  the  four  comers  (rf  the  wiU. 
Duyal'8  BstftU,  356. 

8.  Construction — Fee  simple  estate — Real  estate.  A  devise  with 
power  to  give  a  fee,  passes  a  fee. 

Where  a  testator  gives  to  a  person,  who  is  in  the  position  of  a 
daughter  to  him,  the  same  estate  which  she  would  have  taken  as 
his  only  child  and  heir  at  law,  and  in  a  subsequent  clause  directs 
that  should  she  "  have  no  legal  issue  or  heir  of  her  own  body  at 
her  death,  the  personal  or  real  property  she  may  die  seised  of  by 
virtue  of  this  bequest  shall  revert  to  and  belong  to  my  estate," 
the  devisee  takes  a  fee  simple  in  the  testator's  real  estate.  Hozie 
y.  Chamberlain,  3L 

9.  Construction — Gift  to  widow — Remarriage — Defeasible  estate 
in  fee.  In  case  of  doubt  the  construction  of  a  will  shoukl  be  in 
favor  of  the  first  rather  than  of  the  second  taker;  of  a  general  or 
primary  intent  rather  than  of  a  particular  or  secondary  one;  and 
where  a  devisee  is  subjected  to  a  charge  or  burden  doubts 
as  to  the  quantum  of  the  estate  should  be  resolved  in  his 
favor. 

An  indefinite  devise  coupled  with  a  charge  on  the  devisee  passes 
a  fee. 

Testator  by  his  will  provided  as  follows:  "  I.  Fully  convinced, 
that  my  wife  is  able  as  well  as  willing,  after  my  decease  to  in- 
struct and  educate  our  children,  and  to  take  care  and  administer 
oiur  joint  property,  just  as  good  as  if  I  was  still  living  I  wish  and 
direct  that  my  said  wife  shall  take  possession  and  enjoy  and  ad- 
ministrate for  the  time  that  she  remain  a  widow  all  of  my  real  and 
personal  estate  and  effects.  ...  I  wish  and  direct  that  my  said 
wife  shall  assist  to  the  best  of  her  ability,  our  children,  when  they 
become  of  age,  to  procure  the  ways  and  means  best  adapted  for 
their  future  welfare  and  position  to  secure  their  own  means.  .  .  . 
At  and  of  the  event  of  my  said  wife  again  becoming  married,  all 
my  real  and  personal  estate  shall  be  divided  between  herself  and 
our  children,  according  to  the  laws  of  this  commonwealth.  .  .  . 
To  assist  my  wife  in  the  execution  of  my  real  and  personal  estate 
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as  well  as  in  the  execution  of  my  last  will  and  testament,  I  here- 
with ap]3oint  herself ''  and  two  other  persons  named,  as  executors. 
Held,  that  the  widow  took  a  defeasible  fee,  which  upon  her  death 
without  remarriage  became  a  fee  absolute.  Fidelity  Trust  Co. 
y.  Bobloski,  52. 

10.  Construction — Income — Support  and  maintenance — Annui- 
tant, Where  a  testatrix  directs  her  executors  to  pay  an  annuitant 
$25.00  per  month  for  life  "  and  to  keep  sufficient  funds  invested 
therefor,  and  in  case  of  sickness,  if  the  said  sum  is  not  sufficient 
for  his  maintenance  "  to  pay  such  additional  simi  as  in  their 
judgment  may  be  necessary,  and  the  executors  file  an  account 
some  years  after  the  death  of  the  executrix,  showing  a  balance  on 
hand  of  over  S41,000,  of  which  over  $10,000  was  accumulated  in- 
come, and  the  orphans'  court  directs  $15,000  to  be  invested  for 
the  annuitant,  and  distributes  the  balance  to  the  residuary  lega- 
tee, such  action  of  the  court  will  not  be  reversed  on  appeal,  where 
there  is  nothing  in  the  will  to  indicate  that  the  whole  fund  was  to 
be  retained  for  the  protection  of  the  annuitant.  Henderson's 
■state*,  405. 

11.  Construction — Intestacy — Issue — Trusts  and  trustees — Vested 
and  contingent  estates — Income,  Testator  by  his  will,  after  au- 
thorizing his  executors  and  trustees  to  advance  certain  sums  of 
money  to  his  sons  and  daughters  and  directing  that  such  sums 
should  be  deducted  from  their  respective  shares  of  his  estate  which 
he  was  about  to  set  apart  for  their  benefit  so  that  no  inequality 
should  occur  or  injustice  be  done,  gave  the  residue  of  his  estate 
to  his  executors  in  trust  to  pay  to  his  wife  one-third  of  the  net 
income  for  life,  and  provided  further,  "  The  remainder  of  the  net 
income  and  profits  thereof  is  to  be  paid  in  like  manner  to  my  three 
children,  share  and  share  alike,  during  their  respective  lives  and 
to  the  issue  of  such  of  them  as  may  die  leaving  issue  (during  the 
respective  minorities  of  such  issue),  the  said  issue  taking  their 
deceased  parent's  share.  The  property  is  to  be  held  in  trust.  .  .  . 
After  these  trusts  have  been  fully  executed  then  the  said  property 
shall  descend  and  go  as  my  estate  according  to  the  then  existing 
laws  of  Pennsylvania.''  Power  was  given  to  the  sons  of  the  tes- 
tator to  appoint  by  will  a  share  of  his  income  to  his  widow.  One 
of  the  sons  died  leaving  a  will  by  which  he  appointed  a  certain 
sum  per  anniun  out  of  the  income  of  his  father's  estate  to  his 
widow.  The  balance  of  such  income  was  paid  to  his  only  child, 
a  daughter,  during  her  lifetime.  This  daughter  subsequently 
died  without  issue,  but  leaving  to  siurvive  her  a  husband.  Held, 
that  the  balance  of  the  income  was  payable  to  the  husband. 
Leech's  Estate,  311. 
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12.  Construction — Vested  and  conHngent  estates — Grandchildren, 
Where  a  testator  creates  a  trust  for  the  benefit  of  his  children,  for 
life,  and  directs  his  trustees,  upon  the  death  of  the  last  child  "to 
pay  over  and  distribute/'  the  estate  to  all  his  grandchildren  and 
the  issue  of  such  as  may  be  dead  "such  issue  to  take  the  share  the 
parent  would  have  taken  if  living/'  at  the  time  of  distribution, 
the  interest  of  a  grandchild  who  dies  before  the  time  for  distribu- 
tion, is  contingent  and  not  vested. 

Where  a  direction  In  a  will  to  pay  or  divide  constitutes  the  be- 
quest, the  vesting  of  the  interest  itself  is  postponed,  and  not 
merely  ihe  possession  or  enjo3rment  of  it.  Rotenffarten  t.  Aih- 
ton,  389. 

13.  Construction — Vested  and  contingent  interests.  When  after 
a  bequest  in  trust  for  his  widow  for  life,  testator  directs  property 
to  be  equally  divided  into  as  many  shares  as  there  may  be  par- 
ties interested  therein,  at  their  mother's  death — grandchildren  to 
represent  a  deceased  parent's  share — and  creates  spendthrift  and 
separate  use  trusts  with  powers  of  appointment  for  seven  of  his 
children  nominatim,  followed  by  an  absolute  bequests  an  eighth 
child  and  his  heirs,  whose  share  is  to  be  increased  by  deductions 
from  two  others  who  are  indebted  to  him,  the  eighth  child  takes 
a  vested  legacy,  and  if  he  dies  during  his  mother's  lifetime,  his 
share  will  go  to  his  executor.    Wain's  Estate,  259. 

14.  Devise — Rule  in  Shelley's  case.  Testatrix  devised  to  a  son 
the  use  and  income  of  seven  enumerated  properties  "  for  and  dur- 
ing his  lifetime."  In  the  next  clause  of  her  will  she  directed  as 
follows:  "  And  immediately  after  the  decease  of  said  son  I  give 
and  devise  the  above  described  seven  tracts  or  pieces  of  land,  de- 
vised to  him  herein  for  life,  to  his  issue  in  fee.  Should  he,  how- 
ever, die  without  leaving  issue  living,"  then  over  to  another  son 
in  fee.  Other  devises  in  the  will  were  to  the  devisees,  their  "  heirs 
and  assigns."  Hdd,  that  the  devise  in  question  was  to  the  son 
for  life,  and  that  the  rule  in  Shelley's  case  had  no  application,  in- 
asmuch as  the  issue  of  the  son  did  not  take  as  issue  from  hun,  but 
as  the  root  of  a  new  succession  directly  from  the  testatrix.  Kemp 
y.  Beinhard,  143. 

15.  Executors  and  administrators — Parties — Jurisdiction-— Equity 
—Conversion — Cloud  on  title — Cancellation  of  deed — Remedy  at  law. 
Sears  y.  Soranton  Trust  Co.,  126. 

16.  Family  agreement — Decedent's  estate— Fee  simple  estate — 
Life  estate.  A  widow  who  has  been  given  a  fee  simple  estate  un- 
der one  will  of  her  husband,  is  not  deprived  of  such  estate  by  enter- 
ing into  an  agreement  with  her  husband's  heirs,  by  which  a  later 
will  is  set  aside,  and  by  which  she  agrees  that  if  any  estate  or 
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property  of  the  decedent,  "  which  becomes  here  by  virtue  of  said 
last  will  and  testament  hereby  authorized  and  directed  to  be 
proven,  shall  remain  after  her  death,  the  same  shall  become  the 
property  of  and  pass  to  **  the  heire  of  the  decedent.  Heekman  y. 
Kipp,  436. 

17.  Menial  (miditidn--Evidence — Condition  prior  and  subsequent 
to  execution  of  will — Issve  deviaavit  vel  non.  In  an  issue  devisavit 
vel  non,  it  is  proper  for  the  cowrt  to  instruct  the  jiury  that  it  may 
consider  the  condition  of  the  testator's  mind  immediately  prior 
and  subsequent  to  the  execution  of  the  will,  in  order  to  determine 
his  mental  condition  at  the  time  he  executed  the  instrument. 
Surface  t.  Bentz,  610. 

18.  Partition — Trtists  and  trustees — Parties,  Where  a  testator 
gives,  devises  and  bequeaths  all  of  his  "property,  real,  personal 
and  mbced,''  to  his  two  daughtere  in  equal  shares,  and  directs 
that  the  share  "coming"  to  one  of  his  daughtere  shall  be  invested 
by  a  trustee  subsequently  named,  the  interest  thereof  to  be  paid 
to  such  daughter  and  after  her  death  the  principal  to  be  paid  to 
the  other  daughter  or  her  children,  the  daughter  whose  share  has 
been  given  in  trust  has  no  standing  to  ask  for  partition. 

Partition  is  a  possessory  actioo,  its  purpose  and  effect  being  to 
give  to  each  of  a  number  of  joint  ownere  the  possession  he  is  en- 
titled to  of  his  share  in  severalty.  The  indispensable  prerequisite 
to  its  maintenance  is  that  the  plaintiff  be  a  joint  owner  with  the 
defendant,  and  as  such  entitled  to  a  separation  of  his  share  and 
possession  of  it.    Johnson  y.  Oaul,  75. 

19.  Probate — Issue  devisamt  vel  non — Refusal  of  issue — TestO' 
mentary  capacity —  Undue  influence-evidence.  An  issue  devisavit 
vel  non  is  properly  refused  where  the  evidence  shows  that  the 
deceased,  an  intelligent  business  man,  of  unusual  strength  of 
character,  was  at  the  time  of  the  execution  of  his  wiU  physically 
weak,  but  with  mind  unimpaired,  with  knowledge  of  his  estate, 
and  what  disposition  he  wished  to  make  of  it;  that  he  dictated 
his  will  to  a  justice  of  the  peace  whom  he  had  himself  smnmoned; 
that  two  days  later  he  read  the  will  as  prepared  by  the  justice, 
expressed  his  approval,  sent  for  a  tenant,  who  with  the  justice 
witnessed  the  execution  of  the  will;  that  the  justice  took  the  will 
with  him  and  retained  possession  of  it  until  it  was  delivered  to  the 
register  of  wills;  and  that  the  chief  beneficiary,  a  daughter,  was 
not  shown  to  have  had  any  knowledge  of  the  contents  of  the  will, 
nor  had  at  any  time  exerted  any  influence  to  procure  its  making. 
Sehweitstr's  BstaU,  231. 

20.  Signature  "at  the  end  thereof' —Act  of  April  8,  18S3,  P.  L. 
^4^— -Probate.    The  end  of  a  will  under  the  statute  requiring 
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wills  to  be  signed  ^'at  the  end  thereof"  is  the  logical  end  of  the 
testator's  disposition  of  his  property,  wherever  that  end  manifestly 
appears  on  the  paper,  and  not  the  point  which  is  spatially  farthest 
removed  from  the  beginning. 

Where  an  inspection  of  a  will  shows  that  the  testatrix,  after 
having  written  the  first  page,  skipped  the  second,  proceeded  to 
the  third,  and,  having  reached  the  bottom  of  it,  returned  to  the 
second,  and,  when  she  had  completed  the  disposition  of  her  estate 
at  about  the  middle  of  the  second  page,  signed  her  name  there 
in  the  presence  of  two  witnesses,  the  will  is  signed  **  at  the  end 
thereof  "  within  the  meaning  of  the  statute.  Stinton's  IttaU, 
475. 

2L  Trusts  and  trustees — Charitable  gift — Location  of  building.  A 
bequest  to  "  The  Home  for  Orphans  of  Odd  Fellows  at  Twentieth 
and  Ontario  Streets,  Philadelphia,  to  be  used  for  the  purpose  of 
erecting  a  wing  or  addition  to  the  building  "  does  not  restrict  the 
home  from  using  the  money  in  erecting  a  wing  to  a  building  nec- 
essary for  its  work  in  a  locality  other  than  that  mentioned  in  the 
will.    Ayery  y.  Hom«  for  OrphanB  of  Odd  Fellows  of  P».,  58. 

22.  Vested  and  contingent  estates — Construction — Children,  In 
cases  of  doubtful  construction  ihe  law  leans  in  favor  of  an  absolute, 
rather  than  a  defeasible  estate;  of  a  vested,  rather  than  a  contin- 
gent one;  of  the  primary,  rather  than  the  secondary  intuit;  of 
the  first,  rather  than  the  second  taker,  as  the  principal  object  of 
the  testator's  bounty;  and  of  a  distribution  as  nearly  conformed 
to  the  general  rules  of  inheritance  as  possible. 

The  question  of  vested  or  contingent  is  not  to  be  tested  by  the 
certainty  or  uncertainty  of  obtainmg  the  actual  enjoyment;  for 
that  would  make  the  character  of  the  estate  depend,  not  upon  the 
terms  of  its  creation,  but  on  the  form  of  the  r^ult.  Neither  does 
it  depend  upon  the  defeasibility  or  indefeasibility  of  the  right  of 
possession;  for  many  estates  are  vested  without  possession,  as  well 
as  with,  which  are  yet  defeasible.  If  there  is  a  present  right  to  a 
future  possession,  though  that  right  may  be  defeated  by  some 
future  event,  contingent  or  certain,  there  is  nevertheless  a  vested 
estate.  An  unpossessed  estate  is  vested,  if  it  is  certain  to  take  ef- 
fect in  possession,  by  enduring  longer  than  the  precedent  estate. 

In  Pennsylvania  a  person  sui  juris  owning  a  contingent  interest 
in  land  or  in  personal  property,  may  sell  the  same  to  one  who 
does  not  stand  towards  him  in  a  trust  relation  and  who  does  not 
impose  upon  him  for  any  sum  agreed  upon  between  ^em. 

It  is  t^e  well-established  rule  of  construction  in  this  state,  as 
well  as  elsewhere,  that  the  word  "children"  in  a  will  does  not 
include  grandchildren,  unless  it  appears  from  the  context  to  have 
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been  so  intended  by  the  testator,  or  such  meaning  is  necessary 
to  carry  out  his  manifest  intent. 

Testator  gave  all  the  residue  of  his  estate,  real  and  personal,  to 
a  trustee  in  trust  for  the  period  of  twenty  years  with  large  and 
ample  powers  in  the  trustee  to  manage,  invest  and  reinvest  the 
same.  He  also  directed  as  follows:  "  I  further  provide  and  direct 
that  when  there  is  a  greater  accumulation  than  he  deems  necessary 
for  the  pmposes  of  this  trust  he  shall  divide  the  same  into  six 
equal  shares,  paying  one  share  to  each  of  my  five  children  and 
one  share  to  be  divided  amongst  the  children  of  my  deceased  son. 
And  if  any  of  my  children  should  die  without  leaving  lineal  de- 
scendants before  the  expiration  of  twenty  years  after  my  decease, 
then  such  share  shall  go  to  the  other  l^atees  share  and  share 
alike — parties  taking  per  stirpes  and  not  per  capita.  At  the  ter- 
mination of  twenty  years  the  said  trustee  shall  sell  said  real  and 
personal  property  and  divide  the  same  in  six  shares  to  be  dis- 
tributed as  is  provided  with  reference  to  income  of  same."  Held, 
(1)  that  the  residuary  estate  went  to  the  person  interested,  as 
personalty;  (2)  that  all  the  legacies  were  vested;  (3)  that  the 
legacies  to  the  **  children  "  of  the  testator  were  subject  to  be  di- 
vested by  death  within  twenty  years  without  leaving  lineal  de- 
scendants, and  (4)  that  the  l^acies  to  the  children  of  the  deceased 
son  were  vested  absolutely  and  unconditionally  and  that  the  ad- 
ministrator of  a  deceased  daughter  of  the  deceased  son  was  en- 
titled to  share  in  a  distribution  of  income.  Long's  latate, 
594. 

WITNESSES. 

1.  Improper  remarks — Practice,  C.  P. — Trial — Withdrawal  of 
juror.    Surface  t.  Bents,  610. 

2.  Number  of  witnesses — Negligence — Trial — Charge — Inad- 
equacy of  charge — Preponderance  of  testimony.  Davies  v.  Phlla. 
B.  T.  Co.,  176. 
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Act  of  June  19, 1871,  P.  L.  1360.    BUnkAnburg  ▼.  Phlla.  R.  T. 
Co.,  338. 

6.  Issue — WiU — Construction — Intestacu — Trusts  and  trustees — 
Vested  and  contingent  estates — Income,    L««eh't  Bstate,  311. 

7.  Rates  of  fare-change  of  rate--Strip  tickets-— Street  railways — 
Contract  with  municipality— Free  transfers.  Phila.  ▼.  Phila.  R.  T. 
Co.,  325. 
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